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CASE 

% 

ARGUED AND DETERMINED 


1809 . 


IN THE 

Court of KING’S BEJNCH, 


Eafter lerni. 


In the Forty- nlnili Year of the Reign of George IlL 


Priestly, and Mary his Wife, againjl Jane 
Wynne Hugiies, an Infant, and Others. 


U PON a bill filed, which came on to be heard before 

whe'trrol t-,')- 

thc Maftcr of the Rolls, wherein it appeared that mnare or 

0 , . tiniate thilt\'tny 

the plaintiff M^iry claimed certain eflatcs of confiderablc nr- wiruin ths 
value in the counties of ATenorjeth and Carnarvon^ as fions 


heirefs at law of one Zacheus Hu^hesy who had an only 
fon yohn Wynne HuyrheSy who died in the lifetime of his req,nrr<: 

father; the principal queftion turned upon the validity be by b:-nns or 
of that fon’s marriage, whofc lawful ifTue the defendant rbree judy-*, a 

<v- rrr tt i i • it i » • tt i. « . Ol an 

Jane Wynne Hughes claimed to be ; and his Plonor directed iiicgminarr n,i. 

the following cafe to be made for the opinion of this w°th ^ 

Court. • frnt of ber ;r.. 

rher Ik void l>y 
the I ith Itc- 

tion ; the words father and mother in that fcftion meaning legitimate parents; by 
Judie It is cafus omlirus in the act, and the maiiiage good. 

VoL. XI. B 


On 


CASKS IN LA.’.rKR TER?*1 


1809. On tlie g‘li uf S.j'^LfrlK'r i ji)! n rr-arrlA. c vt' i& foicrri- 

,, niZi:;! in th.c p.nilli tiniji ?i o! in iIk- coui.ty r>[ Cur- 

rftlT ^TT Y » ' 

agawjl narvon between ^JcLn ll'\n;ie //v. /V/, then R.bc'vc tbe ,.r- 

Huui.its. . , ' " . 

of 'ii years, and /.7.7- //s,;'.-.’* (one of t!'e deltfidi'Us) 
tbicn an iiifant of lie- cf lO years, t!ie ill-j^iiimate 
clulii of one 'jiinr A', fnj'/jc won. in, by Tijuus 

Joncs^ who difvl <'cvir.ii y heferc tiie fnd marriage, 
Tiic mari-Mf*- wa. liuii by ]l(.riirc, atni witlw-iit the publi- 
crlion of bmin, hnt the iu ence was ebta’.ned and the 
in irrijge had with the co; ’knt of J.vie Roicf'tr, but wirh- 
out the content of any of the l erfon of Jnrr 

Hughes appointed by t!ie Conti of Chanci ry. A‘ter ihe 
mnrlage ^ohn U'yuu' Huph:s 'mm\ Jjic Uwrhes hid itlbe 
the defendant, 7n/;e JC^yitie Hugh's^ .11 d no orl.er cliild. 
On the 30th ot JcJiiutry 1*705 Hu-ki died ; 

ami on tlie icih of Fcltumy I j{)6 /.uJ'^us Hugl^rs, the 
faihjr of J'jhn Ji^y'jue 1 Iwhis^ died ititelL ».•, ^nd leifed 
in fee of ccrtdn re d etlates. 'riieqiulli' n niicthcr 
the marringe between JA’// JP^ure } fughes and yc.ue 
/A/, g/rx tlic mother, on the (;r!i o( Septeuthir 1792, in man- 
ner aforeiaid, were a good and Itwtn] 07.11, laj^c, to cntirle 
Jifieirynne Hughes to I'ueceed us heir to the real ellaies 
oY vj\\\ch Zdiheui lIugFs d.cvi Aifed; vr '.vhetlur fiuh 
marriage ^^xrc not void by the marriage r.Q ^26 G.o, 2. 

33 - 

This cife v,ca3 firfl nr^md in Jiyley term 48 Geo, 3. 
hy 0‘^iL'rn for tin* pi ilntius, and // ^'^erjt. for the c! *- 

fenilaius ; and yg.dn in Hilary trrm 1 dl by J^ens ^^rjt, 
for the plaintifis, and The Attorney General for the de- 
fendants. 

The flat, 2(5 2, 33. for better preventing of 

clnadcftine mirriagrs, prcfcrlbcs (/. i.) the manner and 
place in which banns of matrimony fliall be publiflied, 

and 



IN iHI’ roRTY-KfNTH YeAR OF G EO RG T, IIL 3 

and emds, rhnt all other i ulcs preferibed by the 1809. 

ru'>rl-':k conrerriinj' the puklic.uion of bmne, and the ' 

“ ftjemniz ition of nutrimony, ah»l not hereby altered, az^wH 

IIUOHES. 

“■ lliall he duly obf* rved.’* 8v<fl. 3. provides that no 
minifter ftall be punifliable for foRmnizing marriages of 
iiifants without confent cf J'ar. nts cr gt/aidla/iSj n^vlofe 
ccvfent ?j rcj::l}td by I livj^ luikTs lie (hall have notice 
“ ut tlie of /iL.h pat e?its or guarJtars and fuch 

dilKiit p-ihlhdy drcl \red at the time in the church where 
tJ e b.iiiiis arc niildirued Hiall avoid them. Se£l, 4. re- 
gul itv^G the j^raniMig of lic^n-wcs of marriage by any Ordi- 
nary or ctl.-r p-rl'i;n haviiv r.mhoiliy to grant them. And 
fcJ. 6. I'lvrs the rljjht (>f the. Archbilhop cf Cuuterhur^ 
to grant iGecial licences. 3 . enacts that “ all nur- 

riagea fol^ rivd'^cd in any other pl^ce than a church or 
fuel; p':b!lc Gh tpel, unh.C by fpecial licenoe as afore*- 
** fiid, or th'ril lliall be fulcmnizcd without publication of 
banns or llreuce of innriage fu)m a perion Iiaving 
autlicjliy to gr lilt the fuue (irll had, (hall be null and 
“ void to all intents ami puipofs whatfotverd^ And 
then fccft. 11. (on which the quellion turned) enafls, 
that (ill marriages fv)Ieinnizj(l by licence, w'here cither 
of the priUics (not being i widower or widow) (hall be 
under the age of 21 years, which (hall be had without 
the confent of the father of fuch of the parti *s fo under 
age, (if then living), firif had and obtaiiud ; or, if 
dead, of the cr lawfully appointed, 

** or one of tliem ; and in cafe there fliall be no fuch 
guardian or guardians, then of the mother^ if living 
and unm/trried; or If there (liall be no ;7/;//Yr living 
** and unmarried, then of a guardian of the perfon ap- 
pointed by th.e Court of Chancery, flull be abfolufely 
null and void to all intents and purpofes whatfoever.’* 

B X Sect. 



1809. 

pRIKSTt V 
againfl 
HuCHlSt 


CASES IN EASTER TERM 

Scfl. 12. reciting that the guardian or mother of the patty 
fo unikr age, may be non compos, or beyond feas, or 
unduly refufe their confent to a proper marriage, enables 
the Lord Chancellor, &c. on petition to authorize the 
fame, as if fuch the guardian or mother had confented- 
Seft* 15. gives a form for the marriage regifler required 
to be kept, which mentions the confent of parents^ 

guardians,*' &c. 

The queflioiio made in argument were two ; ift. Whe- 
ther illegitimate children were bound by all or any of the 
provi/ions of the marriage a£l, and particularly by thofe in 
the iith fe£iion : and if they were, then, 2d!y, Whether 
the confent of a natural izxhex or mother to the obtaining 
of a marriage licence for their infant child would fatisfy 
the words father and mother^ as ufed in that claufe* 

For the plaintiffs it was contended, that the 8th fcc- 
tioii, enafting that all marriages fulcmnized without 
hanns^ or licence^ Ihould be void, necefidrily included the 
marriages of illegitimate as well as of legitimate children ; 
and both were equally within the general policy of the 
law, which was for the prevention of clandeftinc mar- 
riage, and to protefl infants from furprize and impofitior 
in contrafting matrimony. The aft is framed with re- 
ference to the ancient approved ufages and difeipline 
of the church as to the manner of celebrating marriages; 
the common and regular manner of doing which is by 
banns, and in that mode of celebration a baftard would 
have no more difficulty than any other perfon. But the 
aft alfo recognizes another mode, by licence, which was 
praftifed before in the church, not as a matter of right, 
but indulgence, granted upon fpecial application and 
for good caufe ; and for which the confent of lawful 
7 parents. 
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parents, authenticated upon oath, was an indifpenfably 
requifite ; on pain of avoidance of the licence, as well as of 
eccle^aftical punilhment {a). Then the a£l, allowing of 
marriages by the one mode as well as by the other, alfo 
impofes a condition upon the party obtaining the licence, 
which mud be complied with in order to make it effec- 
tual, and that, by the iith fedion, is the confent of 
the father of fuch party, if living ; or, if dead, of the 
guardian lawfully appointed ; or if no fuch guardian, then 
of the mother^ if living and unmarried ; or, if no fuch 
mother, then of a guardian appointed by the Court of Chan^* 
eery, Npw it is no argument to fay that if fomc of thefe 
required confents cannot be obtained by a baftard, there- 
fore he is abfolved from the neceffity of having any con- 
fent whatever for obtaining his licence ; for the 8th 
feftion having firft avoided all marriages folemnizcd 
without banns or licence ; which would clearly include the 
marriages of baftardsi the i nh fe£lion avoiding n// mar^ 
riages by licence^ unkfs with the confent therein required, 
mud neceflarily alfo include all fuch perfons. Nor will 
it follow, if VfQxi%fathery guardian lawfully appointed^ 
and mother y ufed in that claufe, mud be conQned to legi^ 
Itimate father and mother, and guardian appointed by a 
legitimate father, (hat a badard cannot be married by 
licence j becaufe a guardian may dill be appointed by 
the Court of Chancery to confent for fuch a perfon : and 
it is well known that (ince the Inarriage that Court 
is in the habitual pradice of appointing guardians fof 
that purpofe ; and that, frequently upof> the application 
of the natural parents; and the very exidence of fuch 
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Pbiestlt 

agaittfi 


(tf) C^mn joi* 103 , 104 . 1 Burn's Ecci, Lawy titt Marriage^Llftnccm 
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a pra£lice in that court gives a fanulion to the argument 
fer the neceflity of it. In The King v. The Inhabitants of 
Hoduett (fl), the marriage hy licrnce of an illegihmate 
infant, to which thcic vvas ih^ conjoint of either parents 
or guardian of atiy deferi^ tii.n, was held to be void, 
within the iith claufe of the* act. And in the cafe of 
Horner v. Liddiard \Jf , it was txprefsly decided by bir 
Wm, Scotty after much deliberation, that baft irds were 
bound by the provifions of that claufe. And upon this 
point of the argument the cafe of The King v. lidmcn- 
to" (t) is not at variance with thofe deeifions. 

The next and moftcontefted queftion v/.is, whether the 
confent of the natural mother to the marriage licence after 
the death of the putative father, (and there being no guar- 
dian appointed, evtii if fuch an appointment could law- 
fully have been made by the putative father) would fatisfy 
the words of the i uh claufe ; or wivwther the terms father 
and mother there ufed muft not be taken in their flri£l 
legal fenfe, as denoting legitimate parents of children born 
in wedlock. I'hc plaituilfV counfcl contended for llie 
latter fenfe, in which fenfj the legiPature, they faid, (fol- 
lowing the principle of the common law,) was always to 
be underftood when fpeaking generally of fithers, mo- 
thers and children. * The comuiun law confiders a baftard 
as nullius filius. And the ftat. ib Kliz. c. 3. fur the firft 
time recognized the relation of an illegitimate child to its 
parents •, but this was only for the purpofc of burthening 
the parents with the maintenance of the child in exone- 
ration of the parifli : and the feconci feeftion of tliat adt 
defciibes them as guilty of an offence againft the laws of 

(rtj I 7V/'w ;?(•/». 96. Report by 'Dr. 

(<) E. 24 (Jco. 3 . a. R, % Cceft. 85 . 


God 
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God and man. Bcfi it only ufes the terms reputed 38*^9. 
fathfr/' and “ hafiard child.” The flat. 13 Sc 14 Car, 2. p„,K9TLt 

f 7. qjdking further provifion for ihc fame purpofe, ufes 
the terms ** putative father, and h^ivd mothers of haftnrd 

I* 

children.^' ‘On the otlier hand, hajtards have been 
held («) H'-t to he wltliln the flat. 32 H. 8. c. {, enabling 
peifona h d.ling l.u.ds in chivalry to ilifpofc of 2 '3ds 
tiu reof in advancement of children. And the Hat. ^2 E,liz^ 
o. 2. f 7. whiLh r'-qnlrcs tlie father ard grandfather^ and 
the hiilher and grandmothrr of poor children to concrihnte 
if of ahiliry to their relief, has been heal (/>} not to extend 
to a putaiivCi grain’ father. Two inftances only arc relied 
upon, in favour of the defendants, as le ading to a dllTer- 
tiU com luflon : the full is on the conflrudion of the (li- 
UK'S 25 H. 8. c. 22./. 3, and 28 //. 8. c. 16. f 2, (c) 
rcl itivc to pro’hihiting marriages within the Lcvitical de- 
grees only, whiwh fpeak of father, mother, brother, idler. 

See. : and in ILdnes v. Jejfress {d)^ on motion for a p-^ohi- 
bition to the ec.lr fi nilical court to (lay proceedings there 
againlt a man f-*r marrying his (illrr’s b Hard, the Court 
appears to Inve confulcred that fuch a marri^igt was within 
tlic Lcvitical degrees. Whether this were ultimately de- 
cided does not with certainly appear; fome of the reports 
of th * caL faying tliat the matter was adjourned ; bur the 
opiiiion thrown out proceeded wholly on the ground of 

{a) 7/":/ Ati/w’i c 1 f«, Py. ^ 4 ^ a. 

(Z») R-x V, ttieiff z Biilfir 3 .^ 4 . was cited ; but the order on the rel:uted 
gtanJf.itber ftcir.s to h vc been ^ifcluiged ratliei on a collateral ' 

ground, as hs.* was bound over av'.iin to a.-pear at the next Quarter SefTions. 

An opinion, however, to the etFcft tlatrd i> tUarly ►.xp'vffed by IVbalock 
and CiGh Jufticcs, in the cale of ^be Cay of fyejlmmfter v. Ctrrardf 
p. 346. ot the fame book. 

(i:) And fee 31 i/. 8. c. 38. ♦ 

{d) Haintts, Jeffrey 5^ Com Rep, %• \Ld,Rapi%% ^ Mod, l$$, and * 

C,mb, 356 . 
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the particular fubje<Sl matter of the law, the intent of 
which was to prohibit any connubial approach between 
perfons of the fame natural bloody and not merriy of the 
fame civil or kgal blood. And what is faid in The ^ueen 
*v. Chafin{a) is to the fame purpofe. Thf;fe fUtuics of 
Ji. 8. were pafled in order to enforce the ecclefiaftical 
law, lo which they referred, and thereforr the conftrac- 
tlon was necelTarily to be governed by that law ; and the 
whole argument proceeded on the foundation that the 
ccckfiaftical la w, concerning th<“ confanguinity of perfons 
within thcLevitical degrees, extended 10 illegitim ite as well 
as legitimate relations ; which appears by 1 Gihf Cod. 413. 
(id edit.) The other inftance relied on is th^ conftru£tion 
put upon the flat. 4 & 5 Ph, 8 >l M, c. 8./ 3* which inflicts 
puniQiment on fuch as unlawfully take any maid or wo- 
man child unmarried within the age of 16 out of the pof- 
feffion and againfl the will of the father or mother of fuch 
child, or out of the poflefTion and againft the will of fuch 
perfon as then Jloall happen to have by any lawful luayr or means 
the order, keepings education or governance of any jucb maiden 
or woman child : and in Strangers report (^) of the cafe of 
The King v. Cernforth and others, it is faid that the Court 
granted an inform.'^tion againd the defendants for taking 
away a natural daughter under \ f^, under the care uf her 
putative father; being of opinion that it was within that 
feflion of the avd. But this might well have been decided 
upon the latter wjrds of it ; as the putative father has a natu- 
ral right (r) to the care and education of his child ; and this 

was 

[a) % Salk 66. (>/) 1/V. i^Geo 2 a ,V/ - 4 . 1162. 

(f) The pvjtative father, lon^ bcfftic that determination, andatleafl fince 
the ft. iS Eii%. and fubfc^u».nt ftatutes, waj chargeable with the mainte- 
nance and tare of the Liftarcl child, Thefe ftaiutes fpeak of tl*c offence 
of tltc reputed f.*thcr and mother leat-ng fuch children to be kept at ike 
charge of the panfh j which feeins to imply that they have a duty im- 

pof.i 
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was a taking of the child from the polTeflion and againfl; 
the will of a pcrfon having by lawful means the govern- 
ance of her. And it appears from another report (a) of 


1809. 

Priestly 

againfi 
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pofed on them not to leave fucli children to be a charge on the parifli; 
and that they have the lawful keeping of them at leafl till dirpolTe/Tcd of 
that charge by the crown. Vide Newland v. Ofman, TV. 27 Geo, x* i Con/l, 
406. and Hayetf 93 * i Burn*5 Juft, tit. Baftard, And vide Rex^ v. Saper^ 

5 1‘erm RejH 178. Rex V. Dr. Mofly^ 5 JIaft, 124. Rex v. Flcptins, 
7 Faftj 579. and FVard v. St, Paul, z Bro. Ci&. Caf 583. And vide vvhat i» 
faid by Sir kFm. Scott in Horner v. Ltddiard, Dr. CrcAe's Rep, 174, 5, 

(a) The book referred to was 1 Confl's Bott, 405. tit. Baflards, which 
cites the cafe from MS. That tltis was the true ground of the decifion is 
alfo confirmed by tvro MS. reports of the fame cafe in my pofi*. ffion; 
one by Mr. ford, the other by Mr. Short, a cotempora-y at the bar* In 
the latter, the judgment of tlkc Court Is thus hritfiy, but intelligibly 
Aated : Curia, The point of the aft is not whether tlie lady* is legi- 
timate or not, but the taking her from the polTtirion of a perfon having 
by lawful means the government of her. The putative father of a natu- 
ral child has a natural right to the care and education of it, and it is an 
aft of humanity in him fo to do ; and he has tlureforc the care of it by 
lawful means ; and the taking her from his pofTeflion is the abufe within 
the aft. Information granted.'* 

Mr. Ford's note is, as ufual, moft full and fatisfaftory.— « 

XU 

The King againft Cos ^FORTH.•— An information w'as moved for 
againlT the defendant and others for taking and carrying away one Mary 
Boone, then under the age of 16 years, out of the enfiody of her father, and 
marrying her without his confent to the defendant Cornforth, On Ihew* 
ing cauftf, it was fworn by fcvcral afifidavirs, that Mary Boone was an il e- 
gitimarc child } and therefore it was infilled that this was neither an 
clfence at common law, nor againft the ftat. 4 & 5 ^ c. 8 . 

That a baftard was confidcred in law as the child of no particular perfon, 
nor could any one be her guardian either by common law or by teftament. 
That her reputed father could not have ravilhment of ward at common 
law, nor any remedy whatfoever for difparagemont of marriage. That 
he was neither gu<irdiiin by nature, nor nurture, and fo could not be 
within the intent and meaning of the aft of parliament, which is de- 
claratory 
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the csfe thaf it was decided on that ground. If thefe de^ 
cifinnf^ upon the flalutcs of Hen. 8. s>nd Philip ai'id Mary 
be Ihevvn to have no fair bearing upon the prcfci^ quef- 

tion, 


Tiiratory of u»c common l/*vv; anfi ih.>r i-iinj htr w thin the 'vciH 5 , 
Cl'. ih.eou^I t to be an Scd. vicIl* the n.it, 5 P. Gf M c. 8. 

E cojit d, It was iaihA. d, that thib was an ciAiuc totli at common law 
and within t' p ftitctv. As to tlic Aatijte, it miglit be the fi:ft prim.iry 
intent of it to prr ulI jcuug luiitlfcs cr inliciucr: ; hut both the pie* 
amble and Uit enisling p^tol It have a n.ueli larjjcr vitw ard 'xtent. 
'i lie woicls ol il.c j'rcamMc aic nu.dcns, .md women tlnldien, as w^II 
fu»Ji r/s hti*' ajiortrt to their anceitoid, 5 otlicrs,'* /tc. Then fo'- 
lowj the enadUns; parr, (j 2.) That it flull not be lawful to take and 
convey awdv ^-ny maid or child urm-T id, being w.thin the age 

of i6 year , out of iIk pon'cfTion and cufls^dj or go'-tm n.e, 5»nd a^ainft 
the will, ot f.v fu!hr tit luJi maid or vvoman cl I'd, &c Rut fiip- 
pofmg t' c word f'itha in th.fi d mfe ihnuld he corfi-’Cd to tlic Ancl legal 
fenfe of ihff v,oid, to impint a l'.‘g.timite f.ither only , yet tiic words in 
the next jaufe are hrge trough ro cxtind to the prefeot cafe. *• That 
ii a pci Ion 01 peifons fti.ul unlivvluh'y take or convey any maid or wo- 
man chi d unmarried out o( the pofTJfiurj anda^amll the w ill of the father 
or mother, or out of tlu p^ filflion ^nd aga.riU the wdi of fu^h perfon or 
pirfons as ilica ihdl happen to have by any lawlul w'ays or means the 
order, ketping, education, or gDvtriince, ol any fuch maiden,’* &c, 
Thtfe words are general, and in-lu'’L all pciLmj (not only parents and 
gu-rdi.m9, who are ex[ rcf.ly mci.tioncd and provider! for before^ hut 
every ptrfcr whatfoever that fltall happen by any lawful ways and means 
to have the or^ er, keeping, iVc. And it cannot be cknied but that the 
parent of an illcgitim tc child has by lawful ways and means the order, 
keeping, SfC. The ftalute 18 EUz. calls the parent of an illegitimate 
child ihcfatbir, and obliges him to maintain and provide for it, and 
nature equally oljUges him te provide for fuch children, as if they were 
legitimate. As to the common law j the ofTence that U here charged 
againft the defendants is in natu.c of a confpiracy, which has always 
been confideied as an offence at common law, it was fo declared in the 
eafe of Urd OJfulfion ; and the cafe of The King v Twijleton^ 1 Sid» 387. 
% Uv* >57 • is rrmifar to thh in its circtunAances. 
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tion, and the rule of law remain unfhaken, that the general 
term$ jather^ mother^ and chtld^ ufcd in afts of parliament, 
mud betaken to rrtean legitimate relations of that defenp- 


I.keC. J. The foundation of tiic aj>'Jic.i‘ion to the Ccuit Is fora 
contrivance to Ho an u». lawful ad>, by taking and convey frg away a 
young ludy un er the age of i6 years out of the pofltfTion and againd 
the vmII of tlic pel ton who by lawful ways and nuar.s happened to have 
the cudody :ind government cf her j and therefore it wdl not be nectf- 
f.iry lor this Court to enter into the confidera'ion of that part of the 
cafe. Whether Ihisyoun^ lady was the K-gitimJtfe or illr-itimate child of 
Mr. Boot}e\ bccaufe that Is not trie toundatlon upon v/hich this Court 
floih always proceed in cafes of this nature. In regard io the fa^^, that 
is iiot denied ; tint the defendant came to Mr. Boot.c'i houfe w.tli a 
num' er i f people in otdet lo take and carry aw.iy tl'.js young lady ; of 
his bribing and corrupting the fcrvanis j of iwearing that the young lady 
was 21 } cars of age, in order to procure a licence, when he had full 
knowlc;:,c to tlic contrary J that this w.as agvainfl: the will of Mr. Boentp 
v/ho had educated this young lady av hit- daughter, ard under whofi: 
cullocy and governmert fl>e tlien was. And as to the vviilmpnefs and 
confcntoi the child to go wjth tlic defendant a.^d many hnn, that makes 
no difference at all, but is a wlrcumftance taken iioticf of by the llatute. 
(viz.) That maids and young wonun unman Ud being allured and won 
by flatteiyand fair premi'es to ccntrafl rnatiirnony, A'C. .and that was 
one of the princip .1 mifehiefs intended to be rerntdied by the fiatutc. 

CHArPLT and Wright, Juniccs, to tJit f.iinc 

Jl^cf C^r. J.cC the rule for an inicr.mation againfl all 

the defendants be abfoluie. 

In addition to t!iis 1 am able to flate, that tlic two fiift counts in the 
information, which was aficrwards filed, were for a confpiir.acy, and did 
not conclude “ a^-ainll tlic form of the Aatutes" the third and fourth 
counts were fiamed upon the ftatutc, with an apt conclufion ; but did 
pot Aaie whofe child flte was, but merely that file was taken fiom the 
poflcfTion of y. B, he then and thtre having by lawful ways and ineanfi 
the order, keeping, education, and governance of her. The firft count 
Aaterl her to be tlic illegitimate daughter of J. B- and it lud been in- 
feried in the third and fourth, but was ftruck out. The defendanti 
were afterwards convifled, fined 5/, and imprlfor.ed for a year* 

(> tion. 
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tiotijunlefs the contrary be exprefled,orofncccfrity to bcim-^ 
plied from the fubje£k matter, or by reference to fomc other 
law which excludes the diftinflion ; this brings^he cafe 
to the true conftruaion of the marriage aft itfelf, which 
has thefe general words in the nth fedion, and mud; 
therefore be taken to mean legitimate parents and chil- 
dren, unlefs the contrary be exprefled on the face of the 
a£t, or muft neceffarily be implied. It mud be admitted 
that a conftru£lion favourable to the defendant J. W. 
Hughes was put upon this claufe of the aft in The King 
V. Edmonton {a)^ by two at lead of the Judges who de- 
cided that cafe ; who relied however principally on Corn^ 
forth\ cafe, which has been fufficiently didinguiflied from 
this; but the third (A) faid, it was not neceflary to give 
a decifive opinion on the condruftion of the marriage 
aft I for if the cafe were within the* aft, there was no- 
body to confent to the licence but the putative father, and 
nobody elfe could be meant: and if the aft only extended 
to cafes where there was a lawful father, then the cafe 
was not within it, and no confent was neceflary. It is 
uncertain therefore on which of thofe alternatives the 
learned Judge meant to rely: and if the legal conclufion 
does not neceffarily follow from the alternatives fo dattfU^ 
it leffens in this indance the weight judly attacheef to his 
opinions in general. But in The King v. The Inhabitants 
of Hodnett (e), the marriage by licence of an illegitimate 
child under age was exprefsly held to be void within the 
1 ith feftion of the aft, for want of the confent thereby 
required : though that does not conclude the prefent 
quedion, bccaufe there was 110 confent of any perfon 


(tf) Jt» G. 3. P: t Confl, 8 5. 

(^) Bitller J. } Lord ManiftM C was abfcntt 
(<) 1 *Ttrin Ptp. 96, 

given 
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given in that cafe. The authority however of The King 
V. Edmonton h dircdlly oppofed by the judgment of Sir 
Jf^m* Scott in Horner v. Eiddiard; for there the mother 
who hacTbeen appointed guardian by the putative father^ 
confented to the licence, and yet the marriage was de- 
creed to be void : and alfo by the eftabliihed praflice of 
the Court of Chancery, (ince the paOing of the marriage 
act, to appoint a guardian to confent to the marriage hy 
licence of an illegitimate minor, although the natural 
parents were ilill living. It is alfo material to .be confi- 
dered that by the ecclenaflical law to which the marriage 
aft neccflarily refers when fpeaking of licences, no li- 
cence can be obtained by a minor without oath of the 
confent of the father if living, or if dead, of the tefta- 
mentary guardian if any ; and no fuch oath could be. 
made by, or would be received from a natural father, who 
mud ill the fame breath accufe himfelf of an ecclefiaftical 
offence for which he would be punilhable by that law. 
Neither can any other but a legal father appoint a teda- 
mentary guardian by the dat. 12 Car, 2. c. 24. / 8., as 
is fliewn by Sir Wm, Scott in Horner v. Liddiard (<?) ; and 
the guardian interpofed by the i ith feftion of the datute, 
between the father and mother, whofe confent is required 
to the licence mud be a tedamentary guardian; for the 
only other guardian known to the law for this purpofe is 
the one appointed by the Court of Chancery, who is 
mentioned after the mother in the fame claufe : and as 
the fame learned Judge obferved (^), the father and mother 
fpoken of mud be ejufdem generis, not a legal father and 
an illegal mother. And he has alfo pointed out the mani- 
fed inconvenience and uncertainty that would enfue from 
admitting the power of a putative father to bind the child 

(4) Dr.Croif*s Rep, iSo. {h) lb, 173. 
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by his from the dlGicuUy in many^ inftanccs of 

afccrtilninjr by whom fuch confent mull be j>iven. By 
the fame rule it muft be admitted that the publication of 
banns cannot be forbidden by natural parents. The rc- 
fult of the whole ip, that illegitimate children are within 
the general provifions of the a£l prohibiting marriages 
other wife than by banns or licence : but the confent of 
fathers mothers required by the 1 rth fecllon to the 
validity of a marriage by licence, where the child is un- 
der age, mud, upon the principle as well of the common 
law as of the ecclefiaftical law, be underdood oi legitimate 
fathers and mothers ; and no fuch confent having been 
given in this cafe, nor any confent by a guardian ap- 
pointed by the Court of Chancery for this purpofe, the 
confequence is that the marriage was null and void by 
the exprefs enaQment of the datute. 

For the defendants, the cafe was argued in the alterna- 
tive, either that natural childrt^n and their parents were 
within the fcvcral provifions of the marriage afl: \ and 
then the words of the \ ith fcdlion were fatisfied by the 
confent of the natural mother fane Hughes; the natural 
father being dead, and no guardian intervening : or if the 
words of that fc£lion comprehended only legitimate^ fathers 
and mothejGj then that this was cafusomiflus, and no con- 
fent was neceflary to the obtaining of the marriage licence 
of the illegitimate infant. Fad, it mud be admitted that the 
cafe falls within the exprefs words of the itid ; and though 
the words father and mother there u£ed muft have the fame 
relative condrufllon 5 yet confiderlng the nature of the 
. fubjeft matter and the avowed objeft of the aft, to pro- 
teft the youth and inexperience of children from furprizc 
and impofition, there is'no rcafon for redraining the na- 
tural meaning of the wordsi as there may be in refpeft of 

laws 
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laws regulating the fpccefiioTi to propeity, which arcr 
ways Governed by legal technical rules. The confent of 
ilhgltimate parents where they are known, as in, this cafe, 
iSttS lUiich within the general fcope'and rcafon of the a(Sl;as 
th it of le^iijiniate parents. an«l their moral duty is the fame. 
The maf'iag'’ ad, as Sir JVnu Scoit ftates in Ilotrner v. 
Liiaiard introduC'^d a new rule ; for at cimuuon law 
a marriage by parti».3 at the age of confent (14 in males, 
I'l In females) was though without the confent of 

parents i and even contrafled before that age, if 

they did not difl' nt when they attained it. The canons of 
1603, rerjulring tlie confent of parents to a licence, never 
bound the laity, hut only the clergy 5 and before the 
marriage act nothing vi^as more common than for mirmrs 
to marry without any fuch confent. The queftlon th< a 
is, whether^hc Court i* bound to narrow the words of a 
new ftatute law againft the freedom and policy of the 
common law, which admitted of no reftraint in this 
mUttr. The ad docs not fpeak of ance'icrox heir^ or other 
words of legal technicr.l hgiiification, but of fa/her and mo» 
ther^ which are terms of mere natiKal relution : haercs eft 
nomen juris ; filius eft noraen natuia: : the w'ord guarduin 
Wi\s interpofed merely to meet the provlfion of the ftat. 
12 Car. 2. c, 24. /. th ^Miabling a father to appoint a tef- 
tamentary guardian to his children. What is faid in the 
books, as to a baftird being Jllius nulliusy is' merely 
applied to real d f.-ent and perfonal fucceffion : but ac- 
cording to Lorti Cc\e{h\^ a baft ird m^y take as a pur- 
chafer by the name of the fon of y. 5 . after he has gained 
a name by reputation as the fon of 7. S. ^ and this even 
in a deed, where the greateft certainty is required. And 

(tf) P, 167. QH>r, Crske^s {If) Cs, Li$» 3. B, 
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though Lord Coie goes on to fay in the fame place that 
a remainder cannot be limited to a ballard by the name of 
fon or iflue of fuch an one, before his birth ; yet the con- 
trary of that was cxprcfsly adjudged in Blod^ell V. Ed- 
wards (^), cited in the margin of the book, where the 
remainder was granted to the iiTue, whether lawful or 
unlawful, of A* on the body of -B. to be begotten* So 
in Bro. tit. GranntSy pi. 17. where baron and feme had a 
daughter Agnes before their marriage, and afterwards 
made a feoffment, with remainder to Agnes the daughter 
of the faid baron and feme ; it was held to be a good name 
of purchafe,^nd (he recovered by that name in affizc. If 
a woman, having a child before marriage by a man by 
whom after marriage flic had other children, devife to 
her children \ it was confidered (in Moor^ lO* pi. 39.) to 
be clear, that the baftard would take under that deferip- 
tion, as being without doubt her child ; though it was 
then doubted in the cafe of fuch a devife by the man. 
Certainly however the baftard would take in both cafe8| 
if fuch appeared to be the intention of the devifor. Before 
the ftatutes of H. 8.(i) the courts of common law had 
no jurifdiffion in matrimonial caufes \ but now, having 
jurifdi£fion (o conftrue thofe ftatutes, they would grant 
a prohibition to the eccleflaftical court, if it attempted to 
impeach any marriage not within the Lcvitical degrees as 
recognized by thofe ftatutes. But it is admitted (c) that 
natural relations within the terms of father^ mother^ bra* 
there ufed, would be prohibited from in- 
termarrying: and this does not reft merely on the prin- 
ciple on which it is put in the ecclefiaftical court, that 


(fl) 35. Jjfoor^ 430# 2 Roll. Mr, 43.^/. ii. 

( h ) 25 H . 8. 22./. 3. 28 H . 8. f. 2. and 32 H . 8. c . 38. 

[t) Horner v. Liidiordi Dr* Croke's Rey* 177* 


moral 
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inoral reftraints attach upon natural confangulnity, but 1809. 
upon the true conftru<3ion of thofe words in the (latutcs — — 

of Hen. 8,» made in pari materia with the marriage a£l, 
as f^ruJed in the cafe of Haines v* Jeffreys [a). The ar- 
gument derived from the difficulty of afcertaining the na- 
tural father applied as (Irongly to the ftatutes of //. 8. as 
it does to the marriage a£l *, but the Court thought that it 
was not infuptrrable, and that the fact might be afcer- 
tained by a jury upon evidence as in all other cafes of 
difputed faf^s. The decifion upon the ftat. 4 & 5 Ph. 8 c 
M. c. 8. followed in The King v, Cornforth {b^ The 2d 
fc£\ion of that (latute firft gives the power to the father 
to bequeath or grant by his w/// or other aft in his lifetime 
the order y keepings education^ or governance of his child : 
and it prohibits the taking fuch unmarried child, under 
16, out of the poffilTion and againft the will of the father 
or of fuch perfon to whom by his will or other aft in his 
li^nime he ffiall have bequeathed or granted the order, 
keeping, &c. of fuch child ; with an exception of any 
taking, without fraud, by a maftcr or miftrefs, or guardian 
in focage or chivalry, of fuch child. Then the 3d feftion 
on which the c^fe of The King v. Cornforth was decided, 
fpyking of a taking from the poflcflion of the father or 
mothei^ or of fuch perfon as (hall then happen to have 
by any lawful means the order, keeping, education, or go- 
vernance" of fuch child, muft be underftood of perfon^ 
appointed by the will or other aB in the lifetime of the 
father^ that is, after his death, and deriving their authority 
from him i it could not mean that the confent of a fchool« 
mlftrcfs, with whom the child happened to be placed by 

her natural father, would take the cafe out of the aft:« ‘ 

* / 

(#) C m^ Rep. 1. ] Ld. Ray, 6S. 5 168. and 356, 

{b) % Stra. 1 162. And vuU ante, p. 9. note. 

VoL, XI. C 


If 
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If therefore the natural father from whofe poflffTion the 
taken were not, as fueh, witftiii the it fci'nis 
^difficult to bring the cafe ^ithiu it, as there was ^ a pre- 
- tcnce of siuthprity froni aqy other perfon named therein : 
and the report in pu/'i the dec'fiou on 

gi'ound ; and fo it was couCidm ^i by Buiier J. i'“ The 
King V. Edmmton[a) \ which lattci c^fe is a diteft diU:*-- 
rity'at law, and is fo admitted to be, np tlie vei / 
now in judgment. The cafe of Thoroton\> Thutolon if) 
mufl: alfo be confidered as an authority on the i nne fnle. 
An a£lion ^as firft brought by the hufband for irirninal 
converfation with the wife, which was trlf^d bet^ re Mr. 
JiiHictCrofe on the Midland circuit. . Mr-. Thoroton was 
an, illegitimate child, who had been married !>y licence 
with the confent of her putative father Mr, Matinsrs : 
and it was open to the defendant, to have taken that ob- 
je£lion to the marriav^c, if well founded *, but it was not 
taken. Afterwards the hufband libelled in the Court of 
Arches for a iepar.uion for adultery, when all the cir- 
cumftances appeared on the face of the libLl j and allcr 
fentence, there was an appeal to the delegates by whom 
the fentence for feparation wasconh*mecl: but n.. objec- 
tion was taken fo the marriage eltiicr by the civilians Jidio 
argued, or byKthe Judges who df^cifled the cafe ; though 
Sir JVm. Scott faid (^), that he could not take upon him 
to alTert that it did in no degree fall under the confidera- 
iiin of the Court in the decifion ot the cafe. As to the 
objeflion arifing from the provifion of the i uh fection^of 
the marriage adt interpofing the confent of a teilamentary 


(a) 2 Conjiy 8 ;. 

(A) Mentioned by Sir Scfte, In Horner v, Liddiard^ p. i88. of 
I>r. Crokdi Report, 

(,) n. 
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guardian between the father and ifiotljer, becatlf^: fuch a ' ‘?8o9* 
guardian cannot be appointed by a putative under , “ 

“ ' • ' r ^ PXlESrtTT 

the (>at- 1^ Car, 2. c, 24, f*o.\ the reafon why fudvin ,ig,,iinfi 
appointment could not be m 4 dc utider t^at ftatnte, which 
was for the abolitlvvn of feudal tenures, waS becait^fe U had 
rt’i-ition to the dcTcent of real property. Unit fs lands 
defeended there could be no p^uardian in focage ; atjd the 
8th claufe was to enable fathers tofabfljtute guardians by 
will of their diildren for guardians in focage, and to ex- 
tend t lie period from 14 to 21 years; but fubftaniially 
they are the fame (a\ Eut the words of the i ith claufe 
of the -r arriagp atTi: are as well adapted to the cafe where 
the father has no power to appoint fa^'h a ginrdhin, as to 
the cafe wdierc, having fuch a power, he h^s not chofen to 
exercife it ; for they are, “ in cafe there JI juII be no fuch 
guardian^^* (U''t, in cafr^ i'U-Jiilher Jhjll not appoint fuch 
giurdiati*’) t:eeu the inc-tlur ib to confent. Then the prac- 
tice of tiic Court of ChaiircTr in appointing guardians to 
confont to the m .nia^'c by licence of ballards, which is 
relied on, cannot pr^fs nuich upon tjie argument as to 
the legal con^lru£ii^)n of the (Vatute ; for it would be fufH- 
cient to account for it as a matter of abundant caution, 
ttitt the qucllion had been doubted by any profefiional 
advifer at any time : it is an ex parte proceeding, which 
could admit of no controi’crfy ; and the praflice of the 
Court has always hern to appoint the acknoa ledge(j fa- 
ther if living, or, if dead, the mother. 

But, 2dly, if the natural parerjts cannot confent within 
the a£l:, then this is cafus omiffiis altogether, and no cou- 
fent was necelTary. At common law no confent of pa- 
rents was neceffary if the parties were of the age of con- 

Vun^h 179. Duke of Jfc.tufyrt v. Serty^ I P. ^Fnis. 704. and Eyre 
V. Co^nffs cf Sbuft^fijry, z P, I07. &C. 


fent: 
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1809. 

PHESTLY 

agatnfi 

HlfOM£8. 


fenti and the leglfl^ture could never have intended to 
impofe a condition on any pcrfons which was impoflible 
to be performed by them. OF tliofe to whom th» law 
denies father, mother, or tcft-imeniary guardian, the 
confent of fuc:h cannot be required : the confent ther«Tore 
required in that claufe rnult be confined to legitimate 
children; an! to make the conftruiffion of it confident 
and unifoim, the confimt . f a ..u rdian appointed by the 
Court of Chancery mull be taken to be only fubditiited in 
the place of the confent of the father, teltamentary guar- 
dian, and motfu r. wdiere there might have been perfons 
ftanding in thofc relations to the minors fpoken of. Con- 
fidering the ijbje<fl of the aft, this is a (|ii (tion of common 
fenfe rathtr than of technic^d condru6lion on the words 
of it. If natural chddren b ' within the aft at all, they 
mutt be within ail the provifions of it ; but they mutt be 
cither altogether within or altogether out of it. 

The Court took time for confidervition ; and finally 
the Judges, not being all agreed in opinion, the follow- 
ing feparate certificates were fent to his Honor. 

This cafe h^s been twice argued bTore us by cmjnfcl; 
we have cnnfidcrcd it, and arc of opinion, that all mar- 
riagvs, whether of legitimate or iliegirimite peifons, arc 
within the general provifion of the Itatuie 26 Ge<?. 2. 
e. 33. whii h requires all marriages to be by banns or 
licence; and that ihe Cv»nfent of the natural mother to 
the marriage by licence of an iilegirimate minor is not a 
fufheient confent within the iilh feftion of that aft: 
confoquently that the marriage had and folemnized be- 
tween the faid "John Wynne Hughes and Jane the mother, 
on the pih Septeinber J792, in manner aferefaid, was nqt 

a good 
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a good and lawful marriage, but was void by force of the 
faid (tatuce of 26 G. 2. 33. 

Ellenborough- 
S. Le Blanc. 

J. Bayley. 

HAVfNG heard this cafe argued by counfel on the part 
of the pldntifF and defendant, and having confidercd the 
Words and purview of the ftat. 26 G. 2. c. 33., and parti- 
cularly of the iJth fe(St. of that il<itute, it feema to me 
from the words of that fe£lion,that the Icglflature had in 
their contemplaiion only the marriages by licence of fuch 
legitimate children who had, or might have either parents 
to confent to the marriage of fuch children, or guardians 
whom the legifliturc intended to fubftitute for fuch pa- 
rents under different circumftances j and that they had 
not in their conteniplarion to provide for the marriages 
of illegitimate children whofe parents could not legally 
forbid the banns, if they were to be married by banns, 
and who could have no fuch parents as are intended to be 
deferibed in the i ith feft. of the a£l above mentioned, 
that is, legitimate parents, if they were to be married by 
licence ; and therefore that the marriage had and folem- 
nizVl between the faid John Wynne Hughes and Jane 
Hughes the mother on the 9th September 1792 was cafus 
emijfus in the ftatute, and a good and lawful marriage to 
entitle the faid Jane Wynne Hughes to fucceed tp the 
real eftates of which the faid Zachary Hughes feifed 
as aforefaid, as his lawful heir. 


C3 


21 

1^09. 

Priestlt 

Hvchcg. 


N. Gkoss. 




7h,../.hy, 

A p(>l»\yc)f ir’.fii- 
rjj'.ccl’ctn Hrij. 
to xte 
oi or her 

port in tlic liver 
where the 
fhip, aitei rii - 
living ciV l\f il- 
A'\*i,iAo at tile 
mouth of the 
Plate^ wa» iin- 
mtdi ittly or- 
dered off Hy the 
hritijh Coui- 
mancler tiierc, 
(the enemy hav. 
ing before got 
pofTcflion of 
every other 
port i.i rho 
river,) wjll^ 
not cover a lo's 
which happened 
to the goods 
infured by a 

pcnl of il'K‘ I'ca 
after the blip’s 
departure from 
thence in 
iier way to Kio 
Jefneu-Oy whicfi 
was the r care ft 
friendly port, 
and to w'hfch 
• fhe w.is under 
a ncctfTity of 
golrg for water 
and repairs. 


CASES IN EASTER TERM 


Parkin agabijl Tunno. 

# 

was an a£lion on a policy of infurance on goods 
on board the fliip Laurel^ at and from Brijlol to Monte 
Vicko^ and any other port or ports in the river Plate in pof- 
fcllion of the Englijh ,* and the plaintiff declared on a lofs 
by perils of the fea. It appeared at the trial at Guildhall^ 
before Lord FAlenhoroughQ, J. that when the vcfTcl arrived 
in the Plate ^ Monte Fideo and every other port in tliat 
river, exc ept Maldonado^ was in pullcflion of the enemy y 
(there being then war betv/een Great Britain and Spain;) 
and the Engli/h commander of Maldonado ordered the 
veflcl away immediately upon licr arrival, in confequcnce 
of the urgency of public affairs, which did not admit of 
any delay : whereupon ihc veiTcl, being fhort of water, 
and ill want of repairs, bore away dircftly for Rio Janeiro 
in the Brazils^ being the nearefl friendly port of fafety, 
and in htr courfc thither flic met with a peril of the fea, 
to which the injury fuflained by the goods might fairly 
be attributed in the abfence of any dire^l evidence of a 
prior caufe of damage. 

It was therefore infilled at the trial, and, now again "3y 
The Attorney-General^ in moving to fet afide a nonfuit, 
that the (hip not being able under thefe circumftances to 
proceed to any port in the river Plate in the poffeflioh of 
an enemy, and being ordered away from Maldofiado im- 
mediately after her arrival there, by the authority of the 
Britijh commander whom the maftcr was bound to obey, 
the policy continued to cover her to the neareft port of 
fafety to which flic wa& under the nccelTity of repairing. 
But ^ 

Lord 
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Loul Eu.EMft)ROiJGH C. J. at the trial, and the reft 
of the Court now, were of opinion, that the policy con- 
taining vi contrail for a fpecilic voyage could not be ex- 
tends by implication to cover the fliip in her voyage to 
Hio Janeiro^ notwithllaiiding the circumftances which had 
occurred to induce the necefiity of it: and therefore 
refufed the rule. 


Irwin ngalijl Dtarman. 

was an a(fflon on tht' rafe for damages, charged 
in one count to be, for debauching and getting with 
cliild the adopted daughter and fervant of the plaintiU, by 
which he loft her fervice; and,, in another count, for 
debauching his fervant, generally, perqv ^d, Sec.: and the 
(Icfciidant having fulFered judgment bv default, a writ of 
inquiry was executed before the flierifF of Middlefer., 
when it appeared in evidence that the plaintiff, an officer 
in the army, had taken ch arge of the infant daughter of a 
deccafed foldler in the regiment, wlio had been a friend 
and comrade of hi^, v/hich daughter he had bred up for 
years in his houfe, where ihe was performing the 
offices of a menial fervant, (beirigthe only one he kept,) 
at ihe time fhe was debauched by the defendant. The 
only a£lvul damage proved by the plaintiff was the lofs of 
the young woman’s fcrvice for 5 weeks, during the time 
of her abfence in the parifli woikhoufc, where flic lay in ; 
the cxpence of her lying in having been paid by the de- 
fendant. But the jury under thefe circumftances gave 
100/. damages. 
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Abbott now moved to fet afidc the inquifiiion of da^ 
mages, as being greatly exceffive, with rtfptfl: to the 
general coont j and having no legal foundation, with 
refpeft to the count charging in aggravation that tfie fer- 
vant was the plaintiff’s adopted daughter. The allowing 
of an aflion of this defeription even by a legitimate parent 
is an anomalous cafe; as enabling one peifon to recover 
damages for an injury done to another; but having been 
fo long countenanced by the courts in praftice, it cannot 
now perhaps be queftioned upon principle. And the 
cxtenfion of the remedy, in Edmoudfon v. Machell (^i), to 
an a£lion by an aunt with whom the niece was living, was 
very much doubted at the lime; and the cafe ultimately 
ended in a compromife. At lead that cannot be called 
into precedent for a further cx'enfion of the principle to 
the cafe of one who is no relation at all, but only, as the 
count dates, by adoption^ which is not recognized by ouv 
law. 

Lord Ellenborough C. J. This has always been 
confidered as an aidion fui generis, where a perfon fland- 
ing in the relation of a parent, or in loco parentis, is per- 
mitted to recover damages for an injury of this nature 
ultra the mere lofs of fervice. But even in the c/e of 
an a£lual parent, the lofs of fervice is the legal founda- 
tion of the adlion. And however difficult it may be to 
reconcile to principle the giving of greater damages on 
the other ground, the praiflice is become inveterate and 
cannot now be fliaken. And having been confidered, in 
the cafe of Edmondfon v. Machell, to extend to an aunr, 
as one (landing in loco parentis, I think ilul this pJainiifi; 
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who had adopted and bred up the daughter of a friend 
and comrade from her infancy, feems to be equally enti- 
tled to maintain the adlion, on account of the lofs of 
fervicc^to him aggravated by the injury done to the ob- 
ject on whom he had thus placed his aifc^lion. 

Per Curiayn^ Rule refufed. 


1809. 

1 r WTN 

againfi 

Diarman. 


Sturmy qui tain againji Smith. 


flat. 44 Geo» 3. c\ 13./. i. reciting that fcamen Aaion lies 
had of late been taken out of the king’s fervice by 44^^. 3. 
means of arrefts and detainers, as well for real or pre- "(uonlnfVmrr,' 
tended debts, as upon charges for alleged criminal of- 
fences, and have been afterwards difeharged out of iccovcr 

” apenAlry Hgainlt 

cuftody by due courfe of law, or by confent of the per- lor 

^ , the niifLondu<fr 

fons at whofe fuit or on whofc complaint they had been of hU bailifr, in 
fo arrefted or apprehended, in order to enable them to ing^a rJanwl k> 
defert from the king’s fervice 5 for remedy enads, that 
whenever any feaman, &:c. fliill be arrelted, appre- 
hended, or taken in execution by any Jljertff or other cjjicer by cn 

ctvii pryec/v, 

or ojjicersy on mefne or other proctfs, or by virtue of any on which he 
warmlllt for any alleged criminal offence, and ihall be bailed /inTtead 
thereby taken out of the king’s fcrvice, &c. the JhenJF^ hfm^ovrr lo^the 


gaoUr^ or other officer or officers ^ who Jlsall hove arrefled or ptJ'nav^i 
apprehended any fuch feaman ^ or in whofe cujlody any ‘''■j': ^tlie Adiutc 

fuch feaman, &c. fiiall happen to be by way of detainer, /fn/i, gadtn^ 

or Qthr ojjic€*i 

&c. (hall not difebarge any fuch feaman, ^kc. out of his anrflirg,a;frf- 
or their cullody either on fatisfadtion of the debt, or want 


fuch ft.inicn, or 

in whofe curtody they inny be, and who are made l.able for their eftape, meaning by 
“ otLtr ojjiccri* fuch ns r.uiy be charged with tl •- exeuutioi* ol Lrimm-il wairants A^mnli 
lucli fciriien, or to wlicm any pro il:» may propcily he diueied loi then an«.U, detention, 
c>r difchaigc j and not the inttnoi tffjctixd rtie JhtnH. And ihc llKiiii niay be ihar^jui 
iu futh attlon for ^vrtnyfully and teiljullj pctmiinn;; the efcape. 


of 
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18094 of profecution for or upon acquittal of the charge on 
which fuch featnan, Stc. fhall be incuftudv as aforefaidi 

figjwft or on bail or by confent, &c. ; but (hall detain every 
The hhcriff of ^ ^ .1. 1 . n > 1 

Middlesex, luch ieaman> in his or their cultody, and with Ml con*^ 

venient fpeed convey and fecurely deliver him to the com- 
mander in chief of fome of his majefty’s (hips, or to 
fome authorized commilTioned officer, &c. neared to the 
place where fuch fcaman, &c. (hall be ; in order that he 
may be kept to ferve on board the fleet as before. And 
f, 4. ena£ls that in cafe any gaoler^ or other ojjicer 

or ojjicers (hall not fecurely convey and deliver any fuch 
feaman, &c. to fuch commander in chief, &c. but (hall 
either nvUfully or negligently permit fuch feaman, &c. to 
efcape; every fuch (heriflF, gaoler, or other officer or 
officers, (liall for every fuch offence forfeit 100/., to be 
fued for by aftion of debt,” &c. 

The prefent was an a£lion of debt framed upon this 
ftatute, dating that J. W. was an impreffed feaman in 
his majedy'a navy on board the (hip Enterpriser &c. and 
was in cudody of a lieutenant of his majedy ; that a bill 
of latitat iffued to the flieriff of Middlejlx to arreft him 
for i/., which was delivered to the flieriff to be executed, 
and by virtue of that the defendants did arred 7 . TV* 
and took him out of the fajd veffel, and that J, jWuaftcr- 
wards gave bail to the (heriff \ yet the defendants, not 
regarding the datute, did not convey J. to any com- 
mander in chief, &p, but unlawfully and nmlfully did 
permit y. JV. to efcape, whereby, &c. they forfeited 
1 00/., which the plaintiff fued to recover, half for him- 
felf, and half for the king. 

At the trial before Lord Ellenborough C. J, at the Sit- 
tings at Wejlminjlerr the latitat iffued againd J. W. ; his 
arred by one of the (heriff ’s bailiffs ; the (heriff ’s return 

of 
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cepi corpus; the (ituation of J. W- as animprefled feaman 
in the navy as ftated in the decl.iration ; and the wilful 
cfcape permitted by the bailifF after J. W, had given bail,, 
were proved : and the only qutftion was, Whether the 
IherifF were liable in thi.^ a£lion for the ads of his bailifT, 
within the true conftruii^ion of the llatute ; or whether the 
a£lion ftiould have been brought againft the immediate 
bailifF wlio permitted the fcarnan to cfcape after his 
arreft : in other words, whether proof of the wilful aft 
of the effrer v.ho faffcrcd tlie efcape were futticient to 
fuftain the nlh^gation of n 71’//////' efcape agiinft the Jheriff 
in a penal aftion. rhim'uT recovered a verdift for 

the penalty at the tvlal ; and leave war, given to the dc» 
fendant’s counfcl to nunc to enter a nenfnit, if the Court 
thought the afticn lll-fcnTidcd. This was accordingly 
moved in llHarj juid a rule obtained, on the ground 
tl'Tt the vv is only anfwcrable civiiitcr, and not 

evhiiin ditcr, for tlie a6l: of his bailiff; that a penal aftion 
was of a ori'innal nature ; and that there was no inflancc 
i:: the bcoks of fuch an aftion maintained egainfb a 
{herUT for the aft ot his bailin'; though the fheriff was 
admitif’d, to be 11 ible in remedial aftions by the party 
gricy;^ : as in JVoodgaie v. Krtnlthhiill [n). On this day 
Lord mhv:tn 'ough. after making his report, and dating 
the queltion nis above mcntioiu-d, referred to Lmrock^s 
cafe {h)^ wlierc the gem ral rule is laid down that the 
flierift' fh.ill be aiuhvcrable for every aft of his officers in 
the execution of his ollice, except that he (hall not be 
be impnLncd or irididUd for the aft of his undcr-fticrilT; 
but for other matters of damages to the party, the fheriff, 
(and not the under-fticriff, whofc aft there was com- 

(a) % Term 148 « Lnt^h% 187 . 

5 plained 
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1&09- plained of,) fliall anfwcr to the party, and (hall be fined 

' and amerced ; and Whitlock J. agreed that the fhcriff> 
Stormy 

againfi r and not the under -flier iff, fliould be charged for an 
MiDOLisExf efcape, becaufe it was a mifdcmeanor in the cxciution of 
his office, and the flieriff was the foie officer as to the 
Court. 

7 he Attorney ‘Generali Garronu, and Richardfofti (hewed 
caufe againft the rule; and relied on the manifeft inten- 
tion of the ftatute in queflion to make the flierifF liable 
for the a£ls of his bailiffs, by naming him in the feveral 
claufes \ although the Legiflature could not have con- 
templated that arrefts were made by his own hand ; and 
therefore they mud have intended to make him liable in 
refpeft of the a£ls of his officers : and the words or 
other officer or officers,*^ in addition to fieri ffs or gaoler 
mean other officers of the fame kind, fuch as bailiffs of 
liberties. They alfo referred to Woodgate v. Knaich^ 
bull {a)i and Pechell v. Layton (^), which laft was the cafe 
of a penal a£lion againfl the flieriff for the act of his 
officer. 


Marryat and Comyn, contra, faid that they could find 
no cafe of an a£lion by a common informer for (f^enalty 
againft the flieriff for the a£l of his officers ; though he 
was anfwerable in damages to the party grieved by their 
mifeonduft : and they obferved that both Woodgate y, 
Knatchbull^ and Pechell v. Layton^ were afiions by the 
parties grieved, to whom alone the treble damages in the 
one cafe, and the penalty in the other, were given by the 
ftat. 29 Eliz. c. 4. and the ftat. 32 G. 2. r. 28. /. 1 2. on 
which thofe aflions were refpeftively founded. They 


(a) X Tirm Rejt, 1^81 


(^) Ilf . 5:1. 711. 


contended 
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contended that the objeft of the aft, in mentioning 

(herifFs, gaolers, or other ojjicer or ojffifersy* was to m^kc 
each of* them perfonally liable to his own mifcoi duft in' 
the particular cafe provided, and not to make the fuperior 
only anfwerable : if this were othcrwife, gaolers would not 
have been mentioned by name, for whom as well as for 
his bailiff the fheriff is civilly refponfible by the general 
law. No doubt the bailiff arrefting and permitting the 
cfcape would be liaole to the penalty. [Lord Ellen- 
borough C. J. That is not fo clear ; for if the fheriff were 
mevint to be made refponfible for the afts of his own 
officers, I am not prepared to fay that any of his bailiffs 
would be liable to the penalty in this claufe : but it is not 
neceflary to decide that queftion now.] At mod the 
fheriff himfclf can only be charged as for a negligent 
cfcape by the improper conduft: of his bdliff, and not for 
a wilful efcape with which he is charged in the declara* 
tion : for wilful implies a perfonal aft. Like any other 
mailer he may be chargeable with negligence through 
the medium of his fervant, for whofc afts wi hin the 
fcope of their employment the mader is liable ; becaiife it 
is his duty to employ proper perfons to execute his or^ 
der8>^ut if the aft be charged to be wilfully done by lha 
fervant, the mader would not be liable. 

Lord Ellenborough C. J. Before the aft of the 
44th of the King was paffed there exided that great in- 
convenience to the public naval fervice, that feamen who 
had volunte^‘red or been imprefled were afterwards taken 
out of the fervice by means of arreds or detainers for 
alleged debts or offences, from which they were after-* 
wards difeharged either by due courfe of law or by collu- 
Qon with the. parties, and were thereby enabled to with- 
7 draw 


1809. 

Sturmv 

agatnji 

The ShenfFof 

MiDBLBS£S« 



30 


CASES IN EASTER TERM 


] 8 o^« draw ihemfelves from the fervice. The aft recites the: 
" mifehief and provides a remedy, by requiring the (herifF 

StuRMY ./V ^ T> rr 

agaxnji OT lhciifiS| gaolev OF gaolcis, or Ollier olucer or^oiTicers 
M190X.B8EX. who fliall have arrcftcil or apprehended any fudi fcaman, 
or in whofe cuilody he (hall be by virtue of any writ, 
procefs, warrant, charge, or accufation, or of any judg- 
ment or fentence of a court, after the party would other- 
wife have been entitled to his difeharge in refprft of the 
arreft or detainer upon civil ur criminal procefs, &c. ; to 
detain him and deliver him over to fome proper officer of 
the navy. And the penalty is afterwards given againft the 
ilieri/F, gaoler, or other officer, who fliall not make fuch 
delivery, but wilfully or negligently permit an cfcape. 
The leglflaturc meant, therefore, to extend the duty of the 
officer who had the civil or criminal cufiody of the fea- 
man, when that duty would otherwife have concluded 
with difeharging him, to hold his perfon over for the 
other purpofc, provided by the aft, of the naval fuivice in 
which he was before engaged. Novyr though it is admitted 
that this feaman was for all civil purpofes to be confidered 
as in the cufiody of the (heriflT, by virtue of the arrelt of 
his bailifFj and though the aft exprtfsly mentions feamcr^ 
arrefted, apprehended, 6 r taken in execution l^any 
periff or Jheriffs or other officer or officers i” yet it is 
in effeft contended that the word Jheriff in the aft does 
not mean but means under-flicriff or fome other 

inferior officer in whofe aftual cufiody the feamari is. 
But why (hould not the Icgiflature have meant that which 
they have exprefled ? Why fttould not that officer who 
is pcrfonally liable to the plaintiff at whofe fuit the feanian 
is arrefled or detained upon civil procefs for his fafe cuf- 
tody, be alfo made perfonally liable to the crown for his 
reftoration to the public Service out of which he had been 

before 
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before taken? In every cafe where the (heriff is men> 1809. 

tioned in the a£l he mull neceffarily be liable ; and there “ 

Sturmv 

are other parts of the where he is named as doing or againft 

* 1 ThcShciiffof 

iiabie to do certain acts, which it is notorious are, always MiBotitixir 
in fa£l done by his ofEcers : and by the general rule of 
law the (herifF, though not perfonally afting, is liable for 
the wrongful aft of his bailiff. As in LaicocVs cafe, in 
Latch. 187. where the contention was that the under* 
flieriff was liable upon his perfonal mifcoqduCf for not 
arreding and detaining a perfon againd whom a writ had 
iffiied at the fuit of the plaintiff, which was delivered to 
the under-flieriff in whofe preferice the defendant in the 
fuit then was : but Doderidge J. held that for every de- 
fault in the execution of his office, although by the ncgleft 
or fraud of the under- fficriff, the (heriff fliall be amerced 
and fined here and in the Exchequer : and Jones^. agreed, 
with this difference only, that the flieriff fliall not be im- 
prifoned, nor (hall any indiflment lie againd him for the 
a£l: of his under-flieriff. And JVhtllock'}. agreed that the 
flKriff, and not the under fheriff, Ihould be charged, be- 
caufe it is a mifdemeanor in the execution of his office, 
and the (hcriff is the foie officer with refpeft to the court- 
In^ti^h, in all cafes where the fheriff is attached for not 
bringing in the body, although by that proceeding he be 
made amenable to the benefit of the party injured, yet it 
is penal in the form of it, by fine to the King. But then 
it is faid that there is no indance in which a (heriff has 
been held liable in a qui tarn a£fion for the a£t of his of* 
ficer. Such an aflion was, however, brought in Sianway 
g. r. V. Perry (g), and the plaintiff recovered a verdict ^ 
no queftion was made but that the (heriff was liable in the 

U) 1 j 57- 

penalty 
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1809. penalty upon the 2 i)Eliz. c. 4. for the extortion of his 

. “ officer i though that was not the principal point in the 

. Stukmy 

cafc, atid a new trial was grajjted upon another ground : 

MjddiVsex. but the plaintiff afterwards had a verdidl and judgment; 

fo that the point did arife ; but no objc£lion was ever 
taken to it. Then as ihe flicriff is liable to the plaintiff 
in an aftion for the efenpe of the defendant out of his 
cuftody by the wilful ail of his bailiff; fo is he liable 
upon this flatute to the King, who has an Interefl in the 
perfons of thofe feamen who conftitutc the national 
force, and is injured by their being withdrawn from it, 

Grose J. The queflion is, whether the feaman muft 
not be faid to have been arrejled by the fheriff at the fult 
of the pi liniiff in the a£fion ? for if fo, the ftitute is clear 
that the fheriff is chargeable with the delivery of the fea- 
man ov'-r to the cuftody of the iCing’s naval officer after fa- 
tisfadion of the writ. L fuch arreft then to be deemed the 
ad of thr flieriff or of his officer ? It is made by the officer 
of the fheriff, and by virtue of the flaeriff 's warrant. Then 
why is It nut to be deemed the ad of the flieiiff, as 
rnuth as it is with refped to the party at whofe fuit the 
feaman was arrefted. And as the Iheriff would be liable 
to fuch p«\rty for the wilful ad of his officer in perfmtting 
an efcape; it would be ftrangc to fay againft the plain 
words of this ftatute, that the King fhould not have a re- 
medy againft his own officer for the mifeondud of thofe 
employed by him in the execution of his office, when 
every fubjed has a remedy in like cafes againft the 
fhtriff. 

Le Blanc J. The queftlon arifes on the conflrudiqn 
of the ftat. 4^ G. 3. which fpecifically impofes a forfei- 
ture 
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Cure df loo/. on every Jtitnjf', gaoler, or other officer who i3oo. 

Ihall not f.uely condudl and deliver to a naval officer any ^ 

* ' Sturmt 

feaman in t!ie King's fcrvice who (hall have been arrefted, a^amj\ 

^ , The i>lieriffof 

apprehended, or detained by fuch illtrifF, gaoler, or other Mjopllibx. 

officer, by virtue of any procefs, warrant, &c., when thi 

fcaman would otherwife have been entitled to be dif- 

charged out of cuftody upon fuch civil or criminal pro-^ 

cefs. And the qucftlon is, whether the legiflature meant 

to impofe the penalty on the (heiiff only in cafe of his 

having pcrfonally arrefted, apprehended, or detained the 

feamaii. Now if the ftatute had not had the words or ’ 

other ojjicer or officers" in it, it could hardly have been! 

contended chat the ftierirV would not have been liable for 

the afts of his owm officers : it is tlierefore material to 

confider what is the meaning of thofe words, or other 

officer or officers.” The ftatute in the firft in fiance only 

fpeaks at firft of feamen ‘‘ arrejledy apprehended ^ or taken 

in execution, by any Jher'ff or other officer or officers 

by virtue of any writ or procefs uuhatfoever^ or by virtue of 

any ^warrant fur an alleged criminal offence : but when 

fpeaking afterwards of feamen in cuffody^ it introduces the 

word gaoler ^ in addition to fferijf or other officer. The 

vjotA JheriJf therefore is ufed with reference to .irrefts,&c. 

of feamen charged with any procefs civil or otherwife, 

dlre£led to the (heriff; and officer^ w^ith reference to fuch 

as may apprehend feamen chaiged with any offence by 

virtue of any warrant from magirlratcs ; and gaoler is ufed 

when fpeaking of feamen committed to his cuftody. 

^That this is the meaning of the word officer is further 

^vklent from the ad fe£lion, which requires that in cafe . 

any fuch feaman (hall be removed out of the cuftody of 

any flrerifF, gaoler, or other officer, by whom he (hall have 

been arrefted or apprehended, or in whofc cuftody he (hall 

be, Into the cuftody of any other fiieriff, gaokr, or officer 

Vet. XI. O by 
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by habeas corpus, &c., the (herifF, gaoler, or other ojjicer, fo 
having arrcfted or apprehended fuch fcaman, or in whofe 
cuftody he (hall be, (hall certify in writing to the (heriff, 
gaoler, or other officer into nvhofe cuftody the feaman (hall 
be fo removed^ upon the back of the writ or other pro- 
ceeding by which fuch feaman (liall be removed, that he 
is liable to be detained for his majefty^s fcrvice. Now 
it is clear that other officer^ than the (heriff or gaoler, 
could not there mean any (lierilT's officer j for who but 
the flieriff himfelf, or the gaoler to w'hofe cuftody the 
party is committed, or other ollicer having the execution 
of procefs, is the officer to whom the writ of habeas 
corpus is ever dire£lcd, or who is to certify as there re- 
quired. It cannot apply to any inferior ofiicer of the 
ilierifF, who is a mere fervant of his, in whofe aftual cuf- 
tody the feaman may happen to be *, but to fuch an 
officer to whom, as fuch, the writ of habeas corpus may 
be directed. Then if the (heriff only be meant, and not 
any of his inferior officers, under the defeription of 
rijf^ gaoler^ or other officer f it is clear that the flieriff would 
be liable upon the ftatutc for the aft of his officer. 

Bayle^ J. It is faid that there is no inftance wiicrc 
a (heriff has been held liable in a penal aftion by a com- 
mon informer for the aft of his officer ; but in Woodgate 
V. Knatchbull^ where the (heriff w'as held liable irt the 
penalty of treble damages to the party grieved on the 
flat. 29 £/7 s., Mr. Juftice Aftihurjl intimated a flrong 
opinion that the flieriff would be liable on the claufe 
giving the penalty, half to the informer, and half to the 
King. And Mr. Juftice Buller explained the expreffion 
in the books, that the (heriff is anfwcrablc civiliter, and 
not crimiaaliter, for the afts of his bailiffs, by reference 
to the authoiijiesi to mean that the flieiiff fiiall not bt 

indifted 
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5ndi£lcd for the afts of his bailiff, but (hall be liable iigi a 
t'ivil adlion to make pecuniary fatisfa61ioii. And Mr. 
Juftkrc Grofe faid, that he Would not give any opinion 
on the point whether the aclion could be maintained 
againft the (heriff foi the penalty, though he had not 
much doubt on that. Then the cafe of Stanway qui tarn 
V. Perry was an aftion for the penalty by a common in-^ 
former againft the (heriff. It was twice tried, and the 
plaintiff recovered : and therefore if it had occurred ei- 
ther to the Court or the Bar, that the aflion was impro- 
perly brought againft the (heriff hinafelf for the aft of his 
ofEcer, no doubt it would have been queftioned. Half 
of the penalty there went to the King, and half to the in-* 
former. It appears therefore that the aflumed ground of 
obje(5iion to this aftion, from the want of precedent, is 
not fo ftrong as was fuppofed. Upon the words of this 
aft there can be no doubt. It fpeaks of fcamcn arrejled^ 
apprehended y or taken in execution by fl^eriffs or other officers* 
Now it is well known that the (herilf perfonally never does 
arreft defendants, but always performs that duty by his 
officers. In faft the word Jheriffi muft be (truck out of this 
claufe as for any real purpofe, if he be not liable for the aft 
of liis officer. Then the obfervation made by my brother 
Le Blanc upon the fccond claufc is very ftrong. The writ 
of habeas corpus is never direfted to the (heriff ’s bailiff, 
but to the flieriff himfclf i ^onfidering the aftual cuftody 
of the party by the bailiff as the (heriff 's cuftody (a). 

Rule difeharged. 

(4) ** Tfeis, (faid Mr. Judice Bu//er in IVeodgatt v. Knatchbull^ 2 'term 
Rep. 156.) has been carried fo far, that a return made by a /heriff, that 
the perfon arreded was refeued out of the cufody of the baiUffy has beei^ 
held to be bad % the return mufl be, that tbepcrfbn wa» refeued out qS 
bn euftody.’* 
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Favenc and Others Bennett and Others* 


Cffddi fold by 
a broker for a 
principal iiot 
natncH, upon 
thcler iis, as 
fptciftcd in tl)C 
nhnl Bought 
and Sold i*oies, 
(delivcierl over 
fo tlicrefp- dtivc 
parties by the 
broker) of 
** payment in 
ano mantbf mo- 
may be 
paid foi by t!ie 
buyer to the 
broker witliin 
tla muiith, and 
that l*y a bill of 
eiciiange ac- 
cepted by the 
buyer and dif- 
counted by him 
Within the 
moiuli, tiiough 
having to run a 
longer time be- 
fore it was due. 


'^HIS was an aflion for goods fold and delivtred, and 
the qucftlon was, whether certain colTee, tlie pro- 
perty of the plaintiffs, which had been fold to the de- 
fendants by the iiiterventinn of the ICdiinkfJSy brokers 
employed by the plaintiffs for that purpofe, had under 
the circumllances been duly paid for by the defendants, 
who had purchafed the coiTee from the brokers without 
knowledge of their principals, by means of a bill of ex- 
change drawn by the Kenniofts on the defendants, and 
accepted by them, for a larger amount than the value of 
the goods in queftion ; the defendants having alfu pur- 
chafed other coffees of a dlilerent owner througli the 
like intervention of ihtKennions\ for wliich they were 
at the fame time indebted. The particular circumdances 
of the cafe are dated hereafter. A vtrdlcfl was foutid 
for the plaintiffs under the direClion of Lord Ellenhorouyh 


But where the 
buyer was alfo 
Indcbttrl to the 
fame broker tor 
another parcel 
of goods the 
property of a 
different perfon, 
jnd he niade a 
payment (0 ll:c 
broker, gc'f 
rrf/Zy, winch was 
larger than the 
amount of eitlicr 
demand, but 
Icfs than ilic 
two togetlicr, 
and .afKrw.iids 
the broker flop- 
ped payment i 
fuch paymt^nt 


C. J., before whom the caufc was tried ;it Guildhally after 
Hilary term i8c8 ; and the meiirs of tlic cafe upon that 
direction were fird difcuffcd in Lrjler term 1808 upon 
a motion for a new trial, wliicli in the cr.L’in^ term was 
fupported by Parky Toppwg, and HoiroyJ^ and oppofed 
by ^hc Attortuy-Gcncraly Garrowy and 'ruddy. The cafe^i > 
of Iknn V. Hai nfctiy 3 Term Rep, 576. Ge(,>'irc v. Chigeity 
7 Term Rep, 359. and Waring y\ FavctiCy 1 Gamph. Ni\ 
Pn, Caf, 85. were referred to in tlic argument. The 
cafe flood over for coufidcration till the cad of Trinity 
term ; when the judgment of the Court was given. 


ouj^lit to he 

i.''joir.ihly apportioned as between the feveral owners of the goods fold, vJio are cnly 
r Jpfdlnely tiitiiUd to neover the c.ifler^nte horn the buyer. 


Lord 
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Lord Ellenborough C. J. On the motion for a new 1809. 
trial in this caufe, which was tried before me, the queftion _ 

F A T C V C 

was, Whether 22 hogCheads of coffee bought by Meffrs. c\tcinfl 
Kennion and Son, brokers, from Favenc and Co., the 
plaintiffs, and fold to the defendants, and which were 
fworn by one of Kentnons fons to have been paid for by 
the defendants to Kennions^ the brokers, in a bill of ex- 
change for 8oc/., before the latter flopped payment, 

(which on the 6th of were fo paid for, as to 

preclude the plaintiffs, the fellers, from afterwards de- 
mandingthe price thereof from the defendants, thebuyers? 

The brokers had fmt bought and fold notes on the fame 
day, (f. e. the i arh of Jufie^ the day of the fale,) to both the 
phintiff's and detendants. In the falc note fent to the plain- 
tiffb they had dcfcribed them/dves as the buyers from the 
plaintiffs, and in the bought note fent to the defendants, 
as the fellers to the defendants : in each there was this 
ftipuhtion, “ payment In a month, money, i per cent, 
difeount.*' The plaintiffs gave the Kentmns the WcH 
India Dock warrants, (which reprefent the goods fold, 
and enable the holders thereof to obtain immediate de- 
livery of the goods therein mentioned,) on or about the 
day of the fale, r. e. the 1 2th of fune\ and the Kenmons 
thereupon fent them to the defendants. The price di 
the plaintiff’s coffee, after deducing the ftipulated i per 
cent, difeount, amounted to 707/. loj. On the 
15th of fune^ which, as far as I collcft from the evi- 
dence, w’^as three days after the brokers had delivered 
to the defendants, the buyers, the Wejl India Dock 
warrants, W’iihout having taken any fccurity in the mean 
time on the behalf of their employers, the plaintiffs, for 
the price of the goods, the defendants paid Kennion and 
Sea in a bill drawn by Kennion and Son on them, 

D 3 th <5 
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Favenc 

againfi 

BxNirsTr« 


the defendants, and accepted by the defendants, pay-« 
able in a months the fum of 80c/., which was meant to 
cover the above mentioned price of the coffee in queftion^ 
after deducing the i per cent, difeount ; and the differ- 
ence was to be applied in part-payment for another 
parcel of goods fold on that fame 15th of June by Keti/^ 
mans to the defendants, in another account, with which 
the plaintiffs had no concern, for 272/. 10/. 4^^. This 
bill for 800/. the defendants, the acceptors, immediately 
difeounted for the convenience of the Kcnnions^ the 
drawers ; fo that the Kennions thereupon became paid in 
cafli on the i^th of Jtdne for the price of the coffees, to 
be paid for by the terms of the contra£l (i. e. in a months 
money y) on the 12th of July following ; deducing, how- 
ever, difeount on the whole amount of the bill for 80c/. 
down to the i8th inftead of the I2th, of July^ including 
the three days of grace. The Court is dehrous of being 
further informed, by another invefligation to be had be- 
fore a jury, refpefting the mode of conducting fales 
between parties by the intervention of a broker, in order 
that they may judge, whether a payment made to a 
broker, in the ^manner, and under the circumflanccs, 
already ftated, be fuch a payment as is nfually made in 
ibe courfe of trade to a broker on account of his principal. 
They wifti alfo to know with precife exadnefs what, in 
the dealings and underftanding of commercial men, is 
meant by the ftipulation ** in a months money ;** whether 
it be confidered as importing only that the buyer (hall 
pay for the goods in cafti at the end of one month from 
the date of the contraft \ or that the buyer, whenever 
he (hould receive thfc goods, cither at or before the 
month’s end, fliould immediately give a bill for the 
amoiint of the price, fo as to put the feller in caQi for the 

fame 
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fame at a month’s end from the date of the contraft. 
The Court have thought it proper to fuggeft thus par- 
ticularly the points to which it wifhes the evidence to 
%e addrelTed, in order that the opinion of a jury may be 
hereafter taken, and their own judgment ultimately 
formed, with belter advantage and efFtdi upon the im- 
portant commercial queilions which this caufe em- 
braces. 

Rule abfolute for a new trial. 


1809. 

Favekc 

a^a'wfi 

JIT gr. 


On the fccond trial, the jury were of opinion, upon the 
evidence, that the ftipulation in thff contra£t,of a months 
money^^ meant, in the underftanding of commercial men, 
payment at any time *wiihin a month \ and they were alfo • 

of opinion that the payment in queRion within the month 
to the brokers with whom the defendants had dealt, with- 
out the knowledge of their principals, was a good payment 
to bind the principals ; and they therefore found a ver- 
di£l for the defendants. 

The plaintiff’s counfel thereupon moved in the laft 
term for a new trial, on the ground of the verdift being 
agalnR law and evidence, and againR the direflion of the 
Lord Chief JuRice. And they relied principally on an 
objc£lion, which had been urged on the former occafion, 
and on which main ftrefs was laid at the laft trial, that 
there w^as no evidence to (hew that the bill drawn by the 
Kennions and accepted by the defendants, and fince paid, , 
was intended at the time to cover the demand for the 
aa hdds. of coffee in queftion. The fa 61 s were thefc : — 

The brokers fold this lot of coffee to the defendants on the 
1 2th of June for 707/. 19/. 3^/- (dcdu£ling the difeount 
of i/. per cent, on payment in a month, lAoney.) The 
brokers had alfo fold to the defendants another lot of 
eoffee belonging to another perfon to the amount of 

D 4 77?/, 
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272/. 10/. Then the Kennions on the 15th of 
drew the bill for 800/. on thp defendants paya^ble in a 
month, which they accepted, and which would not of 
courfe become due till the 18th of 7"6'> ^'^veral days after 
the price of the firft lot of cofTee would be due by the 
terms of the contract: of tale. This was relied on to (hew 
that it was intende<l as a payment by the defendants to 
the Kennions on their general account, apd not for the 
purpofe of covering this demand in particular; the fum 
being greater, and alfo payable at a future time. And 
they alfo urged againft this being taken as a fpecific pay- 
ment to the brokers on account of the plaintiff’s coffee, 
that the plaintiff could not have brought trover againft 
the Kennions for the bill, becaufe it was given for more 
than their demand : neither could they have maintained 
an aflion for money had and received ; becaufe the mo- 
ney was paid to the Kennions on account generally, and 
the fum was not fufficient to have paid both the plaintiffs 
and the owners of the other coffee their refpeftive de- 
mands : and it could not depend on which of them firft pro- 
fecuted their a£tion for the amount. And how, they afked, 
was the amount of the bill to be apportioned between the 
different claimants ? They alfo relied on a diffin6lion be* 
tween payments made to a fadlor, and to a broker; in the 
former cafe,unL'fs the faftor name his principal, he is dealt 
with as the principal : but a broker is known to be only 
an agent for another, though that other may not be 
known : the form of the Bought andSi?4/noU5 {a) declared 

(ji) This was the form of rhe nbtc ; and the Sold note was in 

like form, onl> fubftituiing ksjT and addretfed to and 

Co. irUead of to the dtlendaiits, 

MtlTrs. and Co. London^ nth Junej%07» 

« Wc itave this day heughthy your 01 derand for your account hhds. 
Jawai(<a coffee, as per fample, at 5/. gj. per cwr.<— Payment in one month, 
money— I per cent. diA.ount. Your’s, &c. Kennion and Son.*' 

hin^ 
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Iiim to be fo. And though by the courfe of trade he may 1809. 

receive payment for his principal, yet fach payment, in ‘ 

order to be binding upon the principal, muft be made by 
the contrafliug party according to the terms of the con:^ BiKNtr 
traft i otberwife it cannot be taken to have been made 
on account of tlie principal, but on the general account 
of the broker himfclf. If the defendants had intended to 
have paid their money in difeharge of any panicular ac- 
count, they (hould have declared fuch intention at the 
time, or have paid the fpecific fum due on that account, 
which muft have been known to them. But by paying 
money generally on account to their brokers with whom 
they had different accounts to fettle, they trufted to them, 
and did not thereby difeharge themfelvcs to the indivi- 
dual principals whom the brokers reprefented. 


The defendants’ counfcl infifted that there was evi- 
dence fuflicient to warrant the jury in finding that the 
bill for 80c/. drawn by the Kennions was accepted by the 
defendants in order to cover the 707/. 19/. 30^., the price 
of the plaintiffs’ coffee, inafmuch as it appeared that the 
defendants themfelvcs had difeounted their own accept- 
ance on the 22d of June^ within the month for which 
time of payment was given for thefe coffees, and had 
given their check of chat date for 797/. 3/. which was the 
exa£l amount of the 80c/. bill, dedu£ling the difeount on 
the payment for the coffees within the month. But 
when prefled by the Court to account for the bill having 
been drawn for fo much more than the price of the plain- 
tiffs’ coffee, if it yvere not meant to be a general pay- 
ment of fo much on the whole account between the 
brokers sgid the defendants ; they faid that it was a quef- 
jtiqn for the jury whether the payment had not been made 

to 
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Favt c 
ugainfi 
B r N N £ T T 


Lord Ellenbofough C. J. The deff'iiditits were 
indebted for two parcels of coffee which they had pur- 
chafed by the intervention of the KtiniioriSy brokers \ the 
one parcel amounting to above 707/., the other to 272/. 
and upwards. They accept a bill for 800/., which is 
nuich more tlian either of the fums alone, but lefs thau 
the two together, and there is no fpecific appropriation 
of it to citlier at the time : why then is the whole to be 
now appropriated to the plaintiffs' demand, fince the in- 
folvency of the Kennionsy when thejuflice of the cafe 
clearly is that the payment fo made to the brokers on their 
general account, as it feems by the evidence, (liould be 
apportioned between the refpedtive owners of the coffee. 
This will cut down the plaintiffs’ demand, but leave 
fomething to be recovered by them, for which they ought 
to have had a verdidf. 

The reft of the Court concurring in this view of the 
cafe, it was diredled to Hand over to obtain the confent 
of the refpc£tive parties- And, as I was informed, the 
matter was fettled according to the apportionment 
cammende^^ 


to cover the plaintiflV whole demand in the firft inftance, 
and the furphis only to be applied to the other demand. 
And if it were to be fo taken, as they contended that the 
verditf of the jury warranted them to do, it would follow 
that the Ketmious were in cafh on the 22d of June for 
this fpecific lot of coffee, anci the plaintiff^ their principals 
might then have maintained an adlion for money had and 
received againfl them, as upon a payment to them for the 
ufe of the plaintiffs. 
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Dagnall WiGjLEY and Another. 

^ ^prilxXd. 


an aftion by the indorfee of a bill of exchange 
againft: the acceptors, the defence fet up at the trial, 
before I^ord Ellenborough C. J. at Guildhall^ was that the 
bill was drawn for an ufurious confideration, and was 
therefore void even in the hands of an innocent holder, 
as the plainthf was admitted to be. It appeared that the 
defendants, wanting to raife money, applied to Rimmer^ 
a broker, to alTift them in negotiating iheir paper, for 
which he ftipulated to receive 10/., inllead of the ufual 
< harge of 5/. per cent., for brokerage j and feveral fuc- 
cefTive bill tranfadions had palled between them, which 
the defendants who accepted thofe bills had provided for, 
•as each had become due, by negotiating another for the 
amount of the former bill with the addition of the legal 
difeount and the brokerage agreed on ; which latter Rim^ 
7fier received, and deduced out of the money raifed on 
each fuccefllve bill. The lad bill of this defeription, on 
which this adlion was brought, was one which was 
drawn by one Smithy payable to his own order, for 82 
and upwards, upon the defendants, whp accepted the 
fame, and put it as ufual into the hands of Rimmer to 
get it difeounted. Rimmer^ whofe name was not upon 
the bill, carried it into the market, and got ca(h for it, 
which he paid to the defendants, deducing the difeount 
and 10/. per cent, brokerage for himfdf. Lord £///«- 
borough C. J, directed the jury, that there was no aAual 
loan of money here for an ufurious confideration, by the 
party advancing the money on the bill ; and that the 
taking of exorbitant brokerage by Rmmtr for getting the 

bill 


A broker agrees 
with thcdeicndif 
anrs to get their 
bilU difeounted, 
and chat he Aialj 
leiam out of 
the money fo 
railed the exor- 
bitant broket age 
ot 105 percent.} 
but the broker 
Wjs not to ad- 
vance ihc mo- 
ney hinfifclf, nor 
was his name 
on the bills : 
Held that a hill 
accepted by tli.: 
defendants, and 
negotiated by 
the broker upon 
thefe terms, 
could rot be 
avoided in riie 
hands of an in.> 
nocent indorfte, 
as tor an ufuri- 
ous confideia- 
tion within thp 
flat. 1 a 
r. 16. 
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Dacn^^ ll 

Wic Lsy 
T'd Arotiitr. 

The Attorney 'Getierctl now moved for a new trial, on 
the grou-^^d that the words of the ftAtiite were large 
enough in that brancF of it which avoids the fecurity to 
include this tranfadlion; though there were no aftual 
loan from Rimtncr^ who was to receive the ufurious con-» 
fideration for which the bill w^as drawn from the defend- 
ants; and though, without an aQual loan, no aftion for 
the penalty could have been maintained againfl; Rimmer 
upon the other branch of the ftaliite, which requires a 
loan by the party fued for the penalty. The words of the 
avoiding branch are, that all bonds, contra£ls, and 
** afluranccs whatfoever for payment of any principal, or 
** money to be lent, or covenanted to be performed upon 
or for any ufury, whereupon or whereby there fliall be 
referved or taken above 5 per cent, as aforefaid, fhall 
be utterly void/' And this bill was drawn upon and 
accepted by the defendants upon a contraft with Rim* 
nter for a ftipulated fum beyond what the defendants 
were to receive, in order to fccurc to him the ufurious 
conRderation agreed upon, and which he accordingly 
received out of the money raifed on the bill. And this 
being agreed to be paid to him under the name of bro* 
lirage cannot vary the cafe; it being admitted to be 
double the amount of that ufually paid to brokers for 
their trouble in getting bills difeounted, and therefore a 
mere colour for ufury. [Bayley J. Rimmer was not to 
advance the money himfelf upon the bill, but to get the 

10 


bill difeounted by others, and which was deduded by 
him out of the money railed, would not avoid the fecu* 
rlty by the ftat. 12 Ann. e. 16. in the handj of an inno- 
cent indorfee; and the jury thereupon found a verdid 
for the plaintilF. 
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hill difcounted by others ; and the perfon who advanced 
the money upon the bill paid the full fum, dcdudling 
only the legal difcount.] He was to raii'e the money on 
the bill which was drawn for the purpofe of fecuring to 
him the illegal condderation agreed upon : and it was 
indlfFerent to the defendants whether he advanced the 
money himfelf, or procured it from others. 


1809. 


D AO NAIL 

"W jr.i,Ey 
and Anotli(.r. 


T.ord Eli^rn BOROUGH C, J. It does not appear that 
Runnier name was upon the bill at all; nor was he to 
advance the money. It does not tlierefore flrikc me as 
a fecurlty given for an ufurious confuleralion \ but Rim- 
f)ier was to receive an exorbitant brokerage for his trouble 
in getting the bill difcounted. 

I.E Blanc J. If Rimmer had agtecvi to advance the 
money for which the bill was given, that would have 
been a different matter : but here he advanced nothing : 
?uid the perfon who did advance the money for the bill 
received no more than legal intereft for difcount. Rim- 
mcr indeed got more oat of tlic money when obtained ; 
but that nYay be Lid to be for exorbitant commiliion or 
brokerage. 


Per Curiam, 


Pwulc refufed. 
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Friday f 

z I ft. 

A fecnrlty for 
the <djr cx- 
pcncts of tlic 
pioficution, 
agrtecJ to be 
t'lvcn, at the 
recoirmitn ’'^ - 
tion ot the Coin t 
ot Qu. liter Sef- 
hons, by a cle- 
ftiiclaiit who 
fJood cenv lilted 
bttofc tiiL-niof 
a mifclciiic.inor 
in Ming 

hi'i p.'nfh ip' 
prf ntue, lor 
which tilt p.i- 
rifti ('ilutis had 
been b HJiid ovtr 
by recogniy.iiKC 
to prolecutt 
him nnc'tr tlic 
It. \i Cco. X 
f. j and tfie 
giving ot •.>-hicli 
fetiinty vMi, 
contiMeicd by 
tJie Court Ml 
abaitiiv nt (-f 
the pctu d of 
imprifornicnt 
to which he 
would other- 
Wite hav'- been 
fcntcnccd 3 111 
legal. 


BfiELty agairyi Wingfield. 

'^HIS was an a£lion on a promiffory note for 42/., 
which it appeared had been given by the defendant 
to a parifti officer under thefe circumflanccs. The de- 
fendant was indifttd at theSeffions by the pariffi officers 
for a mifdemeanor in ill treating his pariffi apprentice : 
and being convicted, it was fuggefled to hina by the 
chairman of the court, that if he agreed to pay 40 guinea.^ 
towards the expences of the profecution, he would only 
be imprifoned 6 months inlltaJ of J2. The note was 
accordingly given, and he was fentenced to 6 months 
imprifon merit. Objj.6lion was thereupon taken at the 
trial before BjyUy .n Dctbyy tliut the note given for 
fuch a confideratioii was illegal ; which objeflion was 
over-ruled, and a verdift palled for the plairuifl", with 
leave to the defendant to move to fet it afulc, and enter a 
nonfuit, if the objeclicii were well founded. 

Vaughan Serjt. now moved accordingly on two 
grounds i I ft, that the taking of fuch a compofuion fur 
puiiiflimcnt in the particular inftance was in derogation 
of the policy of the ftatute 52 Gao. 3. c, which 

provides, in cafe of the ill treatment of parifti apprentices 
by their mailers in certain cafes, that it ffiall be lawful 
for two juftices to compel the churchwarden and over- 
feers, Sec. to enter into a recognizance for the cffVilual 
profecution by indi£lment of fuch mailer, 3 cc. for fuch 
ill treatment of any fuch apprentice, &c. and alfo to 
order the cofts and expences of fuch profecution to be 
paid and difeharged or reimburfed to fuch perfons en^ 

3 tcring 
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tering into fuch recognizance as aforefaid ; one moiety 
thereof out of the poor rates of the parifti, &c. and the 
other moiety out of the county ftock.’* 2dly, On.the 
more general ground, that <his fecurity was not given 
towards fatisfadlion of the party injured ; which might 
be fariftioned by the pradicc of this Court where they 
permit* ail injured profecutor and a convi6led defendant 
to talk together before fentence, with a view to promote 
compenfation to the party injured : but this fecurity was 
given in order to fave the parilh and county purfes. In 
Cl I r' Gower [a)^ the parifii ofiicers who were autho- 
vifed by the flat. >6 (jeo>' 2 .c. 31. to take fecurity from 
the pu!atlve fa;licr of a baflard chili!, for ifuktiifiiJyiKg the 
pariih, having taken an abfoiutc fecurity for a fum cer- 
tain’, the Court confidered fuch abfolute fecurity to be 
agalnfl the p )licy of the law, being a different kind of 
fecurity than wliat the law authorized. [Lord Ellcn^^ 
borough C. J. obf’rveJ, that the llaiuce of Geo* t* having 
preferibed to the parifli officers the kind of fecurity they 
fhould take, it was a hr<Mch of their truft to take a dif- 
ferent kind of fecurity rhan what the Leglflaturc in- 
tended. But here the ilatule is only in aif! of their 
general duty to protcdl the poor children, put put by 
them as apprentices, from wrong by the perfons to whom 
they are bound. But he alkcd whether in this cafe the 
defendant was prepared to fhew that the fuggenion of 
the Chairman had been made ufe of tofecure any benefit 
to the parifh beyond their indemnity from the fair cx- 
pences of tlie profccution : which was ainfwcred in the 
negative. But it was fuggefted, that there was no obli- 
gation on the plaintiff, the then overfeer, to apply the 
money when recovered to the ufe of the parifh. To this. 


47 

1809. 

Be FtEY 

agatnfe 

WiNorn L». 


(4) 6 ixo. 


howew, 
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1809. however, his Lordfliip faid, that the plaintiff would be 
conlidered as a truftee for the parifli.] 

B F E L^y 

agait.p 

WlNGFICLD. • 

Lord Ellenborough G. J. There does not feem 
to be any obje^lion to the fecurity which has been taken, 
either as contrary to the provifions of the ftatuie, or to 
the general principle of law. The overfeers got no 
pecuniary benefit to themfelvcs or to the parifh by taking 
this fecurity, beyond the fair amount of the cxpences 
incurred by them in bringing the defendant to jullice. 
It did not Aifle a public profecutlon, or elude the 
public intereft in bringing fuch an offender to juftice, 
by way of example to others. The fecuruy in queftion, 
given with the fan^lion of the Court, is rather to be 
confidered as part of the punifliment fuffered by tiie 
defendant in expiation of his offence, in addition to the 
imprifonment infli£led on him. If we had feen any 
ground for fufpefting that the authority of the Court 
had been ufed as an inftrument of oppreflion or extor- 
tion, we (hould have watched the cafe very jealoufly ; but 
nothing of that fort appears. 

Per Curiam, 


Rule abfolutcv 
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Doe, on the Demife of Hellings and Wife, 
againji Bird. 

PON the maTri.>.ge of the defendants father in 1766 
a fcttlemerit was made,, whereby a certain eftatc, 
for an undivided portion of which this ejedlment was 
brought in right of one of the daughters of the marriage, 
was fettled, after the father’s life, to the ufe of fuch child 
or children of the marriage, and for fuch eftates, &c. as 
the father by his will fliould appoint; and in default of 
appointment, to be divided amongfe all the .children as 
tenants in common. The father died in i8o5, having 
made a will, whereby he gave to each of his daughters a 
legacy of 200/.; and then by a refiduary claufe he devifed 
all the rej}y rcjiduc^ and remainder of his meJJ'uages^ lands, &c., 
and perfonal eilate, See., after payment of his debts, legacies, 
and funeral expenres, to his fon John Bird, tiie defendant. 
The teftator had other lands befidcs the fettled lands («), 
to the value of 40/. a year : and the quellion was, whether 
tlie refiduary claufe palled the fettled lands as well as the 
other Linds; there being no reference to the power, and 
the devife being of after paytiient f debts and funeral 

expences, v/iili which the fettled lands were not cliarge- 
able ; and wJilch, it was contended on tlic part of the 
daughters, thewed that the father had no intention to exe- 
cute the power by this refiduary claufe, according to Roe 
</. Reade v. Reode(b), And upon this ground a verdi£k 
pafled for the plaintiff at the trial before Chambre J, at 
*Taunton» 

Burrough now moved for a new trial, and attempted to 
4lllingij\ifli this from the cafe cited, by the circumftance^ 

(<») The Value of the fettled eRate was not Rated, 

(^) 8 Term ij,S, 

VgL. XI.' E 


1809; 

Friday, , 

21 R. ^ 


One liavihg 
power to ap» 
point landb by 

Will JunongR 
cliildien ; and 
liivin^, other 
Ijpfli ; by his 
will nor refer- 
ling 10 t!ie 
power) reives 
rn liis 

fevera! tl’ilcJtcn; 
And ih n rlevifji 
all the 

due, and rcfuatn^- 
der cf landi, 
an i ,jcr- 
fonal trtatc, 

u\tei f'uyf/ient rf 

his dejAs,l<faeins^ 

and funet al ex~ 
pemes, to his 
cl.k- : ( n : held 
that r!i » power 
was no- (liercby 

A demand of 
poiTiTion hy 
cnc tcnsiif in 
common, and 
a refufal by the 
otht t , 

that lie cl-dmcd 
the rvo^le, ib 
c\ I Jence of rn 
aifiual ouft'ir 
ot his coni- 
panion. 


that 
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i8o9< 

Poe dcm. 
Hillings 

agatr^ 

£itB« 


that here the tedator had charged the lands devifed whh 
portions for all his other children, as he had authority to 
do under the power with refpc£t to the fettled lands ; 
which he might think was the bed mode of executing the 
power. And the charge of debts and funeral cxpcnces 
might refer to his other property, 

The Court, however, were of opinion that the power 
was not executed by the will. There was nothing in it 
referring in any manner to the power, nor from wlience 
his intention to execute it could be inferred ; and the 
enlarge of debts and funeral expences on the lands, See, 
devifed, fhewed his intention to pafs fuch lands only 
were fubje£l to thofe charges. 

Another obje£lion was then dated by Burroughs (which 
had alfo been made at the trial,) that, in default of ap- 
pointment, the leflbr of the plaintiff and the defendant 
would be tenants in common ; and that the ejeftment 
could not be maintained without proof of a^fual ouder, 
and that the defendant was not bound by the common 
confent rule: for which Doe d. White v. Cujf[n), before 
Lord Ellenborough at Wejiminjler, was cited. In. order 
to get rid of this nbje£lion, (the validity of wliich however 
was not admitted 5 but it was faid that tlie defendant ought 
to have entered into a fpecial confent rule;) the plaintiff 
went into evidence of an adlual ouller, and proved a de- 
mand of poffellion of the prcmifcs by letter under a power 
of attorney, to which demand a refufal was returned by the 
defendant, who dated at the time that he claimed the 
whole under the fctilcment: and this the learned Judge 
thought was fufficient evidence of an a£iual ouder. But 
Burrough contended that it was not fufficient, without 
flaewing that the defendant had received the whole rent, 
and refufed to account; and he cited Reading^ cafc(^), 

(tf) I Cam^b/Ni, PtU Caf, 173, Salk. 39%. 

where 
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where It was faid that between tenants in common there 1809. 
muft be an adlual difleifin, as turning him out, hindering . 
him to enter, &c. 5 and that a bare perception of profits 
is not enough. Birp. 


Per Curiam. One tenant in common in poflefTion 
claiming the njahole^ and denying poflefliori to the other, is 
beyond the mere a£t of rccehing the whole rent, which 
is equivocal. This was certainly evidence of an ouiter 
of his companion. 

Rule refufecL 


Stevens againfi Whistler^ 

F trefpafs, the declaration contained two counts; one 
one for breaking and entering the plaintilF's clofe 
called Shepherd's Lancy the other for breaking and enter- 
ing another clofe of the plaintiff, by name, in the fame 
parifli ; and after a general vcrdi£i for the plaintiff, 

Abbott moved to fet it afide, and enter a verdiil for the 
plaintiff on the latter count only. Shepherd's Lane^ he 
{fated, was proved at the jrlal to be an open parifh high- 
way, and there was no proof of the plaintiff’s exclufivc 
poffeillon of that, but only that he had Unds on one fide 
of the lane, wlii< h at moil would only (hew that he was 
entitled to the foil and freehold of half the lane oppofite 
to , his own inclofures, and would not julllfy his declar- 
ing for a trefpafs in the lane gene^dlly ; as if he claimed an 
exclufivc right to the whole; which might be let up on 
other occafions. The trefpaffcs proved were, that the de- 
fendant had depaftured his cattle all along the lane, as well 
in the parts oppofite to the plaintiff’s clofee, as in other 
parts, and they had alfo broken into an ineVofure of the 
plainliff. 

E a ThU 


Friac/j 
Airxl a ifl; 

\VI)erc the 
].hintifr had 
l.nnrls abutting 
on one)d(i(, ui a 
pubu- highway, 
called Sbepbetd^s 
l^anei (winch is 
p.'iuiH facie evv- 
dcncc that hulC 
ot the lane was 
his foil ai'.d f'-ee- 
hold,) he may 
declare gene- 
rally lor a tref- 
p^ls in Ills clofe 
C’dLd Sbc/b<i’Li*s 
Lane j and the 
delcndant muft 
pkart (o'i and 
free hold jn ano- 
tliti , in Older to 
d. I .. rhe plain- 
tiff 10 new r ffign 
tlK trefpafs 
complained of 
in the part of the 
1 inc whtch was 
hih tXclLtfivc 
pioperiy. 
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j8og.' 

Stevens 

againji 

WniSl LEE. 


frlldU 

An under- 
tcn.!nt, wliofc 
y God's were dif- 
tfained and fold 
hy the original 
J.'indloid for rent 
<lue fiom his 
jmmediate tc- 
fianty cannot 
maintain an 
a A ion for money 
fokd to the ufe 
of the latter \ 
tor immediately 
on the fale un^ 
der the diftrefs, 
the money paid 
by the purchafer 
verted in the 
hndlord in fa- 
tisfadlion of the 
rent ; and never 
was the mon^ of 
the unJerm 
tenant. 


This objetf^ion was taken at the trial before Graham fi- 
at Readings but was overruled. 

Ptr Curiam. The plainlifF had an cxclufive right to 
part of Shepherd^! Lane; and if the defendant meant to 
drive him to confine the trcfpifs complained of upon the 
face of his declaration to that pirt of the lane whicli was 
his, he fhould have plead tl foil and fiechold in another i 
which would liave obliged ilic plahulll to new afiign. 

Rule ref u fed. 


Moorh ejg'JtnJ} PvRKii. 


jyYRKE rented a houfc of one AJpifuill^ and ict our 
part of it to Mcori : the rent being in an car, Afpinnll 
diftralned goods, part of which belonged toyi/iji>rr,upL'n the 
premifes, and fold them there under the dhltefs, by the 
intervention o? an auflioneer, to third perfons, who paid 


thd money for them to the auclionctr, which was received 
by Afpinall in fatisfadion of his rent. Upon which the 
plaintiff Moore brought this adlion to recover back 14/. 
the value of his goods fold uncTer the diflrcU j and failing 
in the proof of his fpecial counts, reforled to the general 
count for money paid by him to the defendant’s ufe: and 
the queftion was, whether thefe fads would fupport that 
count ; the objedion being that the money for which the 
goods fold under the diflrefs never cxifted as Moore\ 
money. Lord Ellen\orough C. J. permitted the plaintiff 
to take a verdid at the trial at Guildhall ; and in the laft 
term a rule nifi was obtained for fetting afidc the verdid 
and granting a new trial, on the ground that the evidence 
did not fupport the count. 


10 


ParX 
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Par^ and Reaikr now (lie wed caufe, and contended 1809, 
that the plain tiiF’s goods having been fold by compulGon 
of law to pay the defendant’s debt, the money produced againfi 
by the fale mult be confidered as the plaintiff’s money 
until it was paid over to the landlord by the aiiflioneer ; 
and the cafe was the fame as if the plaintiff had paid fo 
much of his own money to redeem his goods from the 
diftrefs, which would clearly have entitled him by the aui- 
thority of Exall v. Part/iJge (^) to recover in this a£lion. 

And here by not redeeming his goods, the plaintiff aflented 
to the fnle of them for the purpofe of railing money to 
pay the defendani’s debt ; and for this purpofe lie may 
adopt the acl of the auQion^’tr as his own. \Lc Blanc 
How can a man be faid to aflent to a fale made in invi- 
tum ?J It is the fame then as if the landlord had dif- 
trained fo much of the plaintiff’s rnoney in a bag. 

Garrow and Puller^ contri, objected that this was not 
the money, nor paid hy him. The goods when 

diClrained were taken by the landlord for his own benefit : 
till the fale he had a fpccial property in them. At any 
rate, the plaintiff had no longer an abfolute property in 
them, and the legal poflelSon was transferred to another. 

They were fold for the benefit of the landlord, and not 
of the tenant or owner. While the money remained in 
the pockets of the purchafers, it cannot be pretended that 
it was the money of the plaintiff ; and the inftant it was 
paid, it was paid to the landlord’s agent and for his 
benefit, and was at no moment of time under the con- 
trol, or at the appointment, or even in the conftruftivp 
pofT^ilion of the plaintiff : it cannot therefore iq any 

(/•) t Term Rep. 30S. 

F 3^ view 
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1809. view be confidered as his money. This Is materially 

^ different from Kxall v. Pattridge^ where the money was 

paid by the owner of the goods himfelf to redeem the 
dlllrefs. And, in anfwcr to the cafe of Swit.b arui Others, 
AJjtgnees, v, Hcdfo?i{a)^ which was mentionet*, to 
fhew that a party whofe goods had been wrongfully ralv- n 
might wave the tort, and bring affurnpht for the vdue of 
them, they obferved that the aflion there was for goods 
fold and delivered. They alfo referred to Spurrier y. 
Elder! on [b). 

Lord Ellenborough C. J. Two points are to be 
eftablifhed by the plaintiff, firft that tliis was Lis money, 
fecondly that it was paid by him ro.thc defendant's ufe. 
Upon the latter (fuppofing the firfl: to have been efta- 
blilhed) I ftioulc] not have had much doubt, becaufe the 
money paid to the landlord was-^he produce of the plain- 
tiff's goods fold bycompulfion of law under the diflrefs 
to fatlsfy the landlord’s claim of rent from the defendant 
for the premifes, part of which were occupied by the plain- 
tiff as under-tenant to the defendant. The difliculiy is to 
confidcr this as the plaintiff \ money. While the plaintiff’s 
property taken under the diltrefs was in cullodia legis, or 
in the landlord's particular cuftody, it was goods, and not 
money. Up to the time of the fale indeed the property in 
the goods would be in the plaintiff; for if cattle diflrained 
die during the diffrefs, the lofs is that of the tenant and 
not of the landlord; which fbews that the property re- 
mains in the tenant till the fale. But the (latute (<:) 
fays, that the goods diffrained fhall be fold for the bell 
price ** towards fatisfadion of the rent.” Then does 

(a) 4 Term Rep, ili. [b) 5 Epp, Ni Eri. Caf, 1. 

(c) I. 
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the money proiluceJ by the falc vcfl: in the firft inftance 
in the landl jrd or in the tenant ? On the bed confidera- 
tion I can give it, I think the money does not veft in the 
tenant, but is an indantaneous executed fatisfacllon of the 
rent veiling to that amount in the landlord, and that the 
tenant has only an iiitered in the furplus, if any. If this 
be fo, the money paid to the Inidlord could not h \vc been 
the plaintili’s m ncy paid by him for the ufe of the de- 
fendant i for as money it never was the plaintiff’s at all. 
If the m-'ney h id ever veiled in the plaintiff’ for an in- 
ftaiit, then (his c ife aould have been governed by that 
of Exail V. Partridge; but I cannot fay that it ever 
did. 

Grosf- J. I cannot in any manner make this out to 
be the plaintiff’s money, when it was the produce of 
goods fold again d his confent to fatisfy the landlord’a 
rent. 

Le Rlanc J. In the cafe of Exail v. Partridge the mo- 
ney p id by the plaintiff to redeem his goods from the 
diltrefs was clearly his money: it was paid out of his 
pocket. But here the property of the plaintiff didrained 
was in goods^ and when they were converted into money 
by the Tale under the didrefs, the money paid by the 
purchafrrs became immediately the property of the 
landlord who didrained for the rent^ and not of the 
tenant. 


Payley j. agreed. 


Rule abfolute. 
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iBcp. 

SiJtut Doe, on the Demifc of Foley and Others, agahji 

xzd. 

Wilson. 


T. Where cop>- 
lioldcr lor-liic 
cuttrecs, though 
none weic ap- 
plied to tltc re- 
pair of tlic p e- 
mi(c6 till (tveral 
months afrei , 
and aftet tjeifl- 
ment brought. is 
for a forfeiiuie, 
and moft of 
them fldJ le- 
mainvH un.ip- 
pli( d, but pairs 
of the pr iiufts 
were rtiji out of 
repn.i, If is j 
queftion for the 
juiy \vjif tlur 
tlifv \,vc. c cut 
boPci tide for the 
puipofc of ic- 
pair, and were 
in a courlc or 
application lor 
that put pofe ^ 
and there being 
nocvid^rnte that 


'^IIIS was an eje£lmept ’orought on the part of the 
lord of the manor of Great Malveru in Worcejler^ 
finre to recover a copyhold eftdte of which the defendant 
was tenant for life, and alfo a fmall parcel of the wafle 
which had been inclofed by the defentlant. The copy- 
hold was fought to be recovered on the ground of forfei- 
ture for voluntary wafte in cutting down 15 oak trees, 
two of which had never before been headed \ and alfo for 
permiflTive wafte in fufFcring the lioufe and fences to bq 
out of repair. The trees had been cut down in May 
1808, without having been previotifly fot out for repair by 
the lord’s bailiff, (which however was admitted not to be 
neceflary,) and in Ocloher^ after the ejecSlment brought, a 
few of them only had been applied tow^ards the repairs of 
fome of the premifes ; other buildings how^ever ftill con- 
tinuing out of repair ; but, as it was fuggefted, not re- 


they vvuic 10 be 
applied to <iny 
Other purpofe, 
the Court le- 
fufed to fet alide 
a verdict for the 
dcfindiint 


quiring all the timber which remained unappropriated. 
On this Wood B, left it to the jury to fay whether the 
trees had been cut down for the purpofe of making the 
repairs,’ and were intended to be fo applied in due courfe : 


2. An inclo- 
fure made iro;n 
the wade f* or 
J3 years before, 
and lecn by the 
Reward of the 
fami lord fioni 
time to time, 
W:ih ut ohicc 
lion midr, rrjjy 
be prefumed by 
the jury to have 
been r-ude by 


which the jury found in the affirmative. With refpeft 
to the inclofure, which was very fmall, it appeared to 
have been taken in from the v/afte about 12 or 13 yeats 
before by the defendant, and anneAd to fome other land 
belonging to him. But the lord’s fteward was proved to 
have fecn this inclofure from time to time after it wa^ 


liiencc of the lord j and cjciJ^msnt cannqt be brought againft the tenant aa a trcrpaflVr, with- 
out jirevious notice to iliiow ic up. 


made^ 
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made, (the fame lord and fteward continuing all the time,) 
and no evidence of aiiy objedlion made ; which the 
learned Judge tliouglit was fuflicient to be left to the 
jury to prefumc a licence from the lord to Inclofe ; in 
which cafe the defendant could not be made a trcfpafTer 
without firft receiving notice to throw up the land again. 
The jury accordingly prefumed a licence, and found a 
verdidt for the defendant. 


I Sop. 

Dot ex dem# 
Folev 
againft 

W1LS6K# 


IFiHlams Serj‘. now moved for a new trial ; and after 
flatingthefefaflsandthelearncd Judge’sdirecHon,objc£ted 
to the verdift on both points, but particularly on the hft ; 
obferving th.U the mere knowledge of the inclofure by the • 
Reward, who might have been called as a witnefs, was no 
evidence of a llceTice, within fo Ihort a period ; for what 
line could be drawn within zo years when any prefump- 
tion could begin to be made in favour of a trefpafl*er. 

Lord Ellenborough C. J. on the firft point obferv- 
cd, that it was a queftion for the jury to decide, whether 
the trees were cut down for the purpofe of repairing the 
premifes bona fide, and were in a courfe of application 
for that purpofe : and there was no evidence that they 
were to be applied to any other purpofe. On the fecond 
point, though a grant from the lord would not be pre- 
fumed within la or 13 years j yet the continual view of 
the ftevyard afting under the fame lord for that period, 
without objedlion, might be fufficient for the jury to 
prefume a licence. If the objeft be of fufficient impor- 
tance the lord may countermand the licence and bring 
another ejedment. 

per Curiam^ 


Rule refufedp 
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* ' i 


1809. 


Saturday^ 
^^ril Zzd, 


Goodright, on the Demife of Lamb, againji 

F£ARS. 


A cop>liolnt'r 
fu» renders “ his 
copyhold cot- 
tape, 'iv^.th a cr'ift 
adjoi'i ' {;, and a 
coinii.on right, 
&c. belonging 
to til ranit'i 
•* nil ‘fol'ith /7e- 


was an eje^lment to recover one croft and two 
roods of land in Srottcr^ in the county of Lincoln, 
The premifes were copyhold, holden of the manor of 
Scofter^ and cl limed by the leflbr of the plaintiff as heir 
of Benjamin Latnh^ the tenant lafl feifedv The defend* 


1 1 af) the 
fuirciid.r de- 


ant claimed under the widow of Benjamin^ who derived 


fcribes if) 

** ivste tb-n 1% 
hi own / 0 ]- 
** Jr ffij/i:" *hk1 
on the faiiit day 
be clcvifcs “ :<11 
hiS copyhold 
•* cuttati^f u> d 
** prt*n'jt;s thn 
•• i> hn mu/n y<;/- 

In 

fadt the croft^ 
bttwten which 
and the cottage 
and gar-icn thcic 
vifas oni) a 
goofeberty 
hedi e, was In 
the adiial jccu-^ 
patK>n of a te- 
nant at the time: 
yet held tint the 
whoir paflld un- 
der the dc-(crip. 
tion of “ all his 
copyhold cot- 
“ tage and pre- 
mifes-y*' the 
words “ tb n in 


title by devife from her hnfband, he having previoufly fur* 
rendered to the ufe o/ his will. That furrender was en- 
rolled on the 28th of OFtober i8do, and recited a furren- 
der by Benjamin out of court on the 14th of Jt^/y pre- 
ceding of all his copyhold cottage, wii/j a croft adjoin^ 
ingi and a common right and north-moor-gate belonging^ 
to tlie fame j all which ptemifes were then in his own pojfef 
ftonf tp the ufe of his will. On the fame 14th of July 
he devifed to his viife all his copyhold cottage and pre-» 
mifes then in his own pofejpotiy for her life and after her 
deccafe, to R, Elfom^ See, The teftator died within a 
few days after making his will. At the time of making 
his will and the furrender out of court he in fa£l only oc- 
cupied the cottage and a garden behind it : the croft, 
which was feparated only by a goof- berry hedge from the 
cottage and garden, was then and till the teflator’s death 


** bis own pof' 
JeJ/icn'* being 
mertly ^ mif- 
taken dcftiip- 
tion, following 
the mirtrtkc of 
the furrender, 
which mentions 
the tro/r wiih 
the rtfl a then 
being in his pof- 
feflion. 


in the aQual poflcflfion of the defendant as his tenant. It 
was contended at the trial before Bayley J. at Lincoln, 
that the croft mentioned particularly in the furrender, but 
omitted to be fo mentioned in the will, and which was 
in fa£l let to and in the poffcffion of another perfon, did 
not pafs to the widow under the defeription of his 

copyhold 
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copyhold cottagi and prcmifes thin in his onvn pojpjfton 
though it was admitted that if the croft had then been 
in his pofleilion, it would have paflcd under thofe words: 
but the learned Judge being of opinion that the latter 
words were a mere mirdefcription, copied probably from 
the words of the furrcnder which mifdefcribed the faft; 
and that the former words, copyhold cottage and prc- 
niifes,’^ were fufficiently certain to carry the croft which 
formed part of thofe prcmifes j nonfuited the plaintiff. 


i8c^. 

GeopKiciiT 

PXAlf, 


Vaughan Serjt. now moved to fet afide the nonfuit, and 
n.ated the cafe as before mentioned. 

Lord Ellenborough C. J. The furrcnder and the 
will are as one inftrument. They were cotemporaneous 
a6fs ; and that which was a mere midake in the furren- 
der was followed in the will, in dcfcribing all the prc- 
mifes as being in the copyholder’s polTcflion, when part 
of them was in the poirefTion of his tenant : but it is 
clear by the general words that all was meant to be 
palled. 

Le Blanc J. The croft was not in the teftator’s 
poflelfion at the time of the furrcnder to the ufe of his 
will, though it is there defcribed as being in his polTef- 
fion. And that midake was followed in the will. 

Rule refufed. 


P^r Curiatnf 
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Butterfield againji Forrester. 

^rfdby°anob-' HIS was an aQIon on the cafe for obftrufting a 
ftruftion in a highway> by means of which obdrudlion the plain- 

highway againft ... ^ 

which he itil, tifF, who was riding along the road, was thrown down 

cannot main- . i i i r i • • 

tain an adtion. With his horle, and injured, &c.- At the trial before 

he Ba;^ley J. at Berhy^ it appeared that the defendant, for 

andU^nt purpofe of making feme repairs to his houfe, which 

ef ordinary care, ^as clofe by thc road fide at one end of the town, had 
without \\hich ' ^ 

he might have put Up a pole acrofs this part of thc road, a free naflage 
fecn and avoided , . , ^ , , , , « . t b 

thcobAiuaion. being left by another branch or ftreet in the fame direc- 
tion. That the plaintlfF left a public houfe not far diflant 
from the place in queftion at 8 o’clock in the evening in 
Augiijly when they were juft beginning to light candles, 
but while there was light enough left to difeern thc ob- 
ftruftion at loo yards diftance: and thc witnefs, who 
proved this, faid that if the plaintiff had not been riding 
very hard he might have obferved and avoided it : thc 
plaintiff however, who was riding violently, did not ob- 
^ ferve it, but rode againft ic, and fell with his horfe and 
was much hurt In confcquencc of the accident j and 
there was no evidence of his being intoxicated at thc 
time. On this evidence Bayley J. direilcd the* jury, that 
if a perfon riding with rcafonablc and ordinary care could 
have feen and avoided the obftruflion ; and if they were 
fatlsfied that the plaintiiF was riding along the ftreet ex* 
tremely hard, and without ordinary care, they (hould find 
a verdift for the defendant; which they accordingly 
did. 

Vanghan Serjt. now objefted to this dlrcdlion, on mov- 
• ing for a new trial} and referred to BulUr^s Ni\ 

Fru 


1809. 


Saturday, 

a2d. 



IN THE Forty-ninth Year of GEORGE III. 

Pri. 26. (a)f where the rule is laid down^ that If a 
man lay logs of wood acrofs a highway; though a per* 
fon may nvxth care ride fafely hy^ yet if by means thereof 
my horfe ilumble and ding me^ 1 may bring an 
adlion.’* 

Bayley J. The plaintiff was proved to be riding 
as fall as his horfe could go^ and this was through 
the ftreets of Derby. If he had ufed ordinary care he 
mufl have feen the obftruflion ; fo that the accident ap- 
peared to happen entirely from his own fault. 

Lord Ellenborough C. J. A party is not to caft 
himfelf upon an obltruftion which has been made by 
the fault of another, and avail himfelf of it, if he do not 
himfelf ufe common and ordinary caution to be in the 
right. In cafes of perfons riding upon what is cond« 
derecl to be the wrong fide of the road, that would not 
authorize another purpofely to ride up againft them. 
One pel fon being in fault wiU not difpcnfc with anp- 
iher’s ufing ordinary care for himfelf. Two things mull: 
concur to fupport this a£lion, an obftrudtion in the road 
by the fault of the defendant, and no want of ordinary 
care to avoid it on the part of the plaintiff. 

Per Curiajnf Rule refufed. 

(d) The hook cices Cartl* 194. and 451. In the margin, which refer- 
ences do not bear on the point here in queUIon. 


r,i 

1809. 

Butterpibl* 

againjl 

F0ilR£81 
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1809.' 

Lord aMtnJl Houstoun. 

yl/nl 15th. * •' 

In debtBy bill ^HE plaintKF fued by bill in debt) and declared againli 

is good, though ' the defendant, ^ a plea that he render to him the fum 

mand"rii*t*he -*> 1 77 So^'» which he owes to and unjuftly detains from 

amounuiltog*. whereas, &c. ; and fo the plaintiff pro- 

ther to more ceeded to fet oat in his firft count a certain deed for fe- 

tnan the fum at 

firft demanded curing the payment of 1625/. and intcreft; and concluded 
for ihatV/ruper*. that count by alleging, that thereby the defendant be- 
came liable to pay to him 1625/. when requefted, which 
ftlll remains unpaid, whereby an aftlon hath accrued £0 
the plainlilF to demand and have of the defendant the 
fa id fum of 1625/. above de-* 

manded • In each of five other counts for goods fold, 
money paid, &c. the plaintiff refpeftively demanded 
1625/., the four firfl of thofe concluding that by reafon 
whereof an aftion hath accrued to the plaintiff to have 
and demand from the de^pndant the faid laft-mentioned 
fum of money, further parcel of the faid fum above de- 
manded/* And the laft count Hating the 1625/. therein 
demanded to be the refidue of the faid fum of 7750/. 
above demanded.” And then the declaration concluded ; 
•* yet the faid defendant although requefled hath not paid 
the faid fum of money above demanded, or any part there- 
of, to the plaintiff, but hath hitherto wholly refufed and 
ftill doth refufe, and the fame dill remains wholly due 
and unpaid *, wherefore the plaintiff fays that he hath 
fuflained damage to the value of 500/., and therefore he 
brings fuit,” &c. To this there was a demurrer, Hating 
fpecially (amongH other caufes relating to other particu- 
lars in the feveral counts of the declaration not fet forth 

here) 
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here) that in the beginning of the declaration the plain- 
tiff has complained of the defendant in a plea that he 
lender to him the fum of 7750/. only *, and afterwards 
by the feveral counts thereof the plaintilf has claimed 
and declared for divers fums, amounting in the whole to 
a much larger fum, to wit, 9750/., and that the declara- 
tion is in that refpeft repugnant and inconfiltcnt. That 
the declaration ftates that the five fcvcral fums of 1625/. 
in the five fir ft counts are panels of the fud fum by the 
declaration demanded, and that the 1625/. la the laft 
count meniioncd is the rejufue of the faiJ 7750/. de- 
manded; which is imnoffible and repugnant. And the 
fame objedlion was repeated ia other different forms. 

Dampisr^ in fupport of the demurrer, admitted that 
the plaintiff in debt might now recover lefs than he de- 
manded by his declaration, though formerly it was con- 
fidered other wife ; but here the plaintiff fecks to recover 
more by the aggregate demands- of his feveral counts 
than he firft demands in t!ic ejueritur: and befidcs the 
repugnancy of ftatlng thefc feveral larger fums in the 
aggregate to be parcels of a fmaller fum, this mode of 
declaring is embavraffing to a defendant, who may have 
an anfwcr to the general fum demanded, and defend the 
aftion on tl^at ground ; but may be mifle'd if the plaintiff 
can recover more under the aggregate demand of his 
feveral counts. He referred to 5 Com. Dig. 54. tit. 
Pleader t C. 84. “ iio in debt for loc/. if the plaintiff 

declare on particular fums due which exceed too/., a?id 
the dtfendant do not demttr^ but there is a verdiil for the 
plaintiff; if he relcafe all above iccA, he (hall have 
judgment for ico/. /?. 5* ii/erf. 2 14.’* From thence it 
mnft be inferred lhat it h a valid obje£lion on fpecial 
<; demurrer^ 


63 

1809. 

Lord 

agdinft 

Hou»tovh* 
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Lord 

againfi 

HoUSTOUN* 


demurrer *, though it may be cured by verdid); and by re-^ 
leafifig the furplus. But p. 217. of the fame book, 2 W, 7- 
is diredlly in point. ** if the debt be for a certain fum, 
and the particular contrafts,whercon the plaintiff declares, 
amount to more, it is bad ; for he has judgment for more 
than hg demands. R» ITelv. 5.” The cafe of ^>mth v- 
Vonve^ Moor 298. was the reverfe of that in Teiverton ^ 
for there the feveial Turns in the counts in debt did not 
amount to the Turn demanded in the qui.ritur ; which 
was afligned for error, and the judgment reverfed. 
fLord Ellenborot 4 gh C. J. All tliofe cafes were decided 
at a period when it was conhdered that the plaintiff could 
only recover in debt the very fum demanded : but it has 
been long fettled that he may recover Icfs.J But the 
Court are now called upon to decide that the plaintiff 
may recover more than he firR demands in the queritur. 

conlia, infifled that it was not ncccflary for 
the plaintiff in debt to Bate how much he demands at the 
beginning of his declaration : all the cafes which have 
held otherwife {a) were cafes where the plaintiff fued by 
Ofiginal, except that of Crumpton v. Smith i^b) which came 
on upon error from an inferior court. It is faid in 5 Com, 
Dig. c. 7. which cites Co. Lit. 302. 3. iq.a. that the 
declaration is an expo/ition of the lurity and adds time, 
place, and other circumftanccs. And that accounts for 
the introdudlion of the words ** of a plea that he render 
to him fo much (r),” which feem to have reference to fomc 
writ, and are introduced by aBimilation to proceedings by 
original in C. B., but have no fenfible meaning when 

{a) Vide 5 Com, Dig. Pleader. 2. TK 7. (h) JVv. 5. 

(c) In debt by original In C. B. the declaration l^egins by Dating that 
the defendant was jumm.ned to arfwer the plaintiff c/ a pha that be rended 
to him fo nrjchf Arc. whereupon, &c» 

»pplied 
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applied to the mode of originating proceedings in this 
court by bill, and may therefore be rejedfed altogether. 
Each count here contains in itfclf a perfe£t demand of a 
certain fum, and the reference to the fum in the qurritur, 
as if the fum in each count were a part of the fum In the 
queritur, is immaterial. 

Lord Ellenborough C. J. There is no dllBculty In 
difpoCn:^ of this caf". In this court where the proceed- 
ings are by bill, the words at the beginning, of a plea that 
he rentier fo much^ which raife the queftion, are them- 
felvcs fuperfluous, and may therefore be rejedfed ; and 
rejccling thofc words, there is in each count a perfedf de- 
mand of a fum certain, without the reference to the funx 
firft mentioned in the declaration, which would alfo be rc- 
jedted : and then the declaration, concluding with a de- 
mand of damages for detaining the debt, will refer to the 
fum total of the debt demanded by the feveral counts. 
There is no ocenfion for our giving any opinion upon the 
mode of pleading in the Court of Common Pleas \ but the 
argument of my brother AlarJljall in v. Cox [a) 

rather fhews that if the fums declared for exceed the 
fum in the writ, it is more matter of a plea in abate- 
ment chan in bar. 

Per Curiam, Judgment for the Plaintiff. 

(a) I II. Blac. 249. 


Chambers againjl Donaldson and Others. 

trcfpafs for breaking and entering the dwelling- 
houfe of the plaintiff in the parifti of Marble hone, 
‘&c. the defendants pleaded that the faid dwelling-houfe 

command ht juftiAo the trafpafi, fuch command may be traverfec 
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at the time when, &c. was and ftill is the foil and free- 
hold of E. B* Portman Efq., and that they as his fervants 
atid by his command broke and entered the fame. The 
plaintiff replied, admitting the fald dwelling-houfe to be 
the foil and freehold of E. B, Portman^ but ftating that 
one Wm. Green before the fald time when, &c. demifed 
the faid dwelling-houfe to the plaintiff as tenant from year 
to year, by virtue of which the plaintiff entered, &c. and 
was poffeffed thereof; and being fo poffeffed, the defend- 
ants, as the fervants of Greeny and by his command^ com- 
mitted the trefpafs complained of; and traverfed that 
they were the fervants of B,^ Portman^ and by his 
command committed the faid trefpafs in manner and 
form as in the plea mentioned. To this replication there 
was a demurrer, affigning for fpecial caufes, that though 
the plaintiff has by his replication admitted that the faid 
dwelling-houfe was the foil and freehold of £. B, Port* 
man as alleged in the plea ; yet by his replication he has 
ftated that Green demifed the faid dwelling-houfe to the 
plaintiff to hold as therein mentioned, without (hewing 
any legal title in Green fo to do. And alfo for that the 
plaintiff by his replication has admitted the faid dwelling- 
houfe to be the foil and freehold of £. B. Portman^ but 
has not deduced any title from him to Green to enable 
Green to make the fuppofed demife to the plaintiff : and 
alfo for that the plaintiff has traverfed and endeavoured 
to put in iffue an immaterial fad, and no material iffue can 
be taken on the fame* In fupport cf thefe objedions, 

Scarlet now argued that the fad of Portman*s command 
alleged In the plea was not traverfablc, and cited Trevili* 
an V. Pyne{a\ where the diftindion was taken between 


(tf) 1 Salk , 107. 


replevin 



IN THE Forty-ninth Year of GEORGE III. 




replevin and trcfpafs quare claufum fregU : In the latter 
it was faid that if the defendant juftify, and allege free- 
hold in another by whofe command he entered, the 
plalntifl' cannot traverfe the command, becaufe it would 
admit the reft of the plea to be true, namely, that the 
freehold was in that other, and not in the plaintiff; 
which would be fufticient to bar the action, whether the 
defendant entered by his command or not. But that it 
was otherwife in replevin, which was the cafe in judg- 
ment; for there as none but tlie landlord has a right to 
enter for the purpofe of diftraining, the command is im- 
portant. It is clear that if foil and freehold in another 
were pleaded in bar and found for the defendant, it would 
be a good defence to this a£lion ; and it is the fame 
thing if tlie plaintiff, by traverfing the command, admits 
the title in another, and thereby (hews that he has no 
right of adlion. Trefpafs being a polTeffory a£Iion, it is 
fufficient for the plaintiff to declare in the firft inftance 
on his adlual poffeffion ; but if a fuperior title in another 
be pleaded, he muft then fhew title to his poffeflion. If 
the plaintiff declared that the foil and freehold was in 
and that B. gave him leave to enter, and that C., the de- 
fendant, entered upon him (the plaintiff) and turned him 
out ; the plaintiff would by his own fhewing appear to 
have no title to maintain the a£IIon : but that Is the fame 
cafe with the facts now appearing upon the whole re- 
cord. \_Bayley J. Is not aflual poffeffion fufficient to 
maintain the aftlon agalnft a wrong-doer ?] That muff: 
be taken in its legal fenfe ; that the law prcfgmes the 
actual pofleffor to be the rightful one until the contrary 
be flicwn ; but here the contrary is (hewn ; for when 
title is admitted in another, which entitles him to the 
poffeffion, the plaintiff himfelf appears to be a trefpaffcr, 

F % and 


1809. 

Chambers 

aga\n!i 

Donajlcsok, 



68 


CASES IN EASTER TERM 


iScp. and therefore cannot maintain the a£tion on his owii 
, wrongful poffcffi’.ti. 2 dly, He objefted that the plain- 

c^avji tiff in his replication had derived title to a particular 

cftatc in the premifts from Green^ without (hi^wing the 
commencement of that eftate, as he ought to have done, 
according to the rule of pleading laid down in 5///y v, 
Z)fl//y (a], that the commencement of all particular 
eftates ought to be fliewn in pleas, avowries, See." And 
this rule holds not only in pleas in bar, but in all the 
fubfequent pleadings. Here it was not even averred ge- 
nerally that Green had a right to demlfe to the plaintiff. 
[Bny/ey ], The purpofe of the replication is to identity 
the defendant with Green; for if Green were eflopped by 
his demife from difputin^ the plaintiff’s right to the pof- 
feflion, then the defendant, a6ling by the command cf 
Green^ would alfo be-tdopped. In that view the plaintiff 
infills that it is immaterial what was the commencement 
of Green $ eftate. Lord Ellenhorough C. J. All the cafts 
wherein it is dated that the party pleading mull ftiew the 
commencement of the particular eftate are where he claims 
an inteicftout of that eftate; but here no intereft is claimed 
out of the particular eftate, but it is pleaded merely to fet up 
an cftoppel againft the defendant, who has pleaded libe- 
rum tenementurn in another.] He then put the cafe that 
Green might be the fervant of Portman^ and have per- 
mitted the plaintiff to enter as tenant upon the premifes, 
without authority of his mafter*, and might afterwards 
h^vt entered upon the plaintiff by fuch authority : then 
by not dating the commencement of Grcen\ eftate, the 
plaintiff would give no opportunity to the defendant to 
traverfe the material 


( 0 ] I td* Ray, 33 ^, 
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Hclroydy contra, on the firft point- The command 
may be traverfed \ and what is dated by way of induce- 
ment to the title of Green, and as againft Green and 
ihofe who juflify under him, cannot vitiate that traverfe. 
The very principle laid down in TreviUan v. Pyie (hews 
that the command may be traverfed ; for as againd a 
wrong-doer, a plaintiff may maintain trefpafs whether he 
have title or not, as in Graham v. Peat (^j). No found 
didlnftion can be (hewn in that refpeft between trefpafs 
and replevin; which latter was the cafe in judgment; and 
there it was held traverfable; and the didindlion taken 
as to trefpafs wis extrajudicial and midaktn. Since it 
has been fettled that trefpafs will lie upon mere poffeffion 
againft a wrong doer, the plaintiff, by traverfmg the 
command, and admitting pro h?ic vice the foil and free- 
i]oId to be in Portrnan, does not admit that he has no 
caufe of aflion; for though it were true iliM Poriman 
had a right to enter upon the plaintiff, yet if the defend- 
ant had no fuch right, the plain iff may dill maintain 
this atflion upon his aftual poffeffion againd a wrong- 
doer. Suppofe (which is the faft) that Green had taken 
a long building leafe under Potiman, and after Irtting to 
the plaintiff, had employed the defendant to enter upon 
him ; if he could thus fc-t up the title of Portman^ which 
is unknown to the plaintiff, he would thereby be enabled 
to trefpafs with impunity upon his own leffee. This 
fliews the materiality of the command which is traverfed. 
Two things mud concur to conffitute a df fence under 
the plea of liberum tenementum, namely, (uperior title 
in another, and that the defendant entered by command 
pf that other : both mud be pleaded, then why in com*« 
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(tf) 1 Eajit 244. and vide Marker v, Birkkcck , 3 Burr . 1563. 
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1809. mon fenfe may not both be traverfed. In Cary v. Holt {a) 
the defendant in trefpafs made title and gave colour to 

Chamctrs 

the 

D50N- 

(j) This was cited from i Stra, where it is very fliortly re-, 

ported. Tile following note of that cafe is from Mr. Ford's MS. 

Cary agalnft Holt, M- \qOeo.z. Trefpafs for breaking and en- 
tering ihe plaintiff *6 cellar. The defendant pleads that the place wlierc, 
£cc. is a copyhold tcnemcn., parcel of the manor of Ilamfj^cady and d«.mifed 
and demifcable from time immemorial at the will of the lord, according 
to the curtom, &c., and that the lord, at a court held iiih Nov. 1731, 

, granted a meffuage, of which the cellar is parcel, to the dtfend.mt j and 
that by virtue thereof fhe entered, &c. and fo juAifits ti c entry, &c. The 
plaintiff rcjjlics that the defendant entered of Iici own vnong ; and tin-' 
vtrfes that the cellar at the time when, &:c. was paic' 1 of the frdd cUf 
tomary mtffuage. Demurrer, and joinder in demurrer, 

in(‘\(\c(\ that the replication was ill, bectufe the plaintiff .nei- 
ther fets out a title in hlmfclf, nor tiaverfct, the dtfendanr's in a material 
part. Tch. 173, 4. Prhjily V. JVitte, 6 Co. 74. Rii:d\ cafe, C/r. 
iiVix?. 30. Heurg V. B/ackioiv, % Luiw. 1337. •3^1?.. v. B v" 

ohd Otheny S Co. 66* CfogjtCs cafe. That the pi lininT admits by Inc 
traverfe that the cellar once was pas cel, but not fo at the time of the 
trefpafs j for by travcrfing that the cellar at the time when, £cc. was 
not pai'cel of the cuftomary meffuage, he admits thar It once was, and 
therefore ought to have flicwn how feifed. That the defendant’s title 
is not put in ejueftion, but only wlietliti the cellar is parcel, 8 zc. whhli 
is an immaterial iffue. i RelL 46. /.rt’seafe, C/u. Cjr. 150. St 
b:rd*s cafe. 

Straccy, c contra, infiffed that this was an a£lion of ttefpafs in natinc 
of a poffcffory a^ion, founded entii ely upon the poffcflion, and there.* 
fore not neceffai^ to fet out a title. 18 Ed. 4./0. 10. %j. Trefpafs ; 

the defendant, as here, made title to the place where, &c,, which tlit 
plaintiff denied, without (hewing any title in himfclf : and it was held 
good and fufficient, bccaufe where th^ plaintiff traverfes the defendant’s 
title, it would be unnecelTary to (hew any title in himfelf; for poffcffioii 
is fufiicient tide againft a wrong-doer, Vm. Abr. tit. 281, 

per totum. The true diffin£)ion fccins to be between anions real, 
9nd perfonal 3^ions. As to what is objedlcd, chat the traverfe was im- 
material, 


plaintiff, who replied de injuriai &c. and traverfed 

the 
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the title fct out by the defendant, without ihewing any 1809. 

in himfclf : and this was held good, as laying the defend- ' 

' _ Chambers 

ant S againft 

Donaldson^ 

mateiial, he inflated that the traverfing the locus in quo, 5 cc. to be par- 
cel, &c. was the moft maierial part of the plea, and puts the title in 
quelfion \ for when the defendant makes title to the ccliar as parcel of 
the cuftornary tenement, wliat can be more material than to deny it to 
be parcel, &c. The cafes which have been cited in fupport of the ob- 
jeiflons do not conic up to the prefent cafe. In 7 c/t/. 174. the plainridf 
not only omirted felting <>iJt a title in hiinfelf but likewife denying tfic 
defeiiclant’s tiiie. The fame anfwer to Lrt’s cafe in i Boll. Rep. 46. 

Tiie plaintiff trav-rfes tlie command, which is pci fedliy immaterial, and 
not travel fdhk wit’ out travtrfing the title. So as to Cr<,gate'^ cafe 5 the 
plaint. ff replied de iiijuiia fua piopru, &c. \ but the plaintiff here like- 
wife denies the ccliar to be parcel, a:c. 

Lie C. J. Tlic exceptions to the replications are twoj ift. That 
the defendant has Ihcwn title by grant from the loid, and thciei’oielt 
was not fofhcitnt for the plaintiff to iraverfe th.at, without fhewmg a 
title himfelf. But alihough that rule may be good in general in real 
adions, yet it is oiheiwifc in ticfpafs j btcayfe m that cafe polft/Tnui is 
the plaintiff’s title, and the niateii.al tiling to traverfe is the defendant’s 
title. And fo it is held cxprt’f'*ly in Cro, BLz. 671. Kfught v. Lodge \ 
anil the fame diHindlion taken betw*.cn real and perfonal adlions. Cto, 

El. 391. HouJ'e \i. Lax toil. 2d, That the tra\ erfc is too narrow j bcciufe 
it only dcnico that the cellar at the time when. Sec. was p.nxel, &c. ; 
which feems to admit that it once was pared, and yet docs not fliew 
how fevered. But in this aflion the only material thing in queflion 
is, Whether It was parcel at rhe time wlitn, t^c 5 for the pI.Tintiff 
was only to maintain his light to the poffeffion at that time, and if not 
parcel at the time when, &c., tiic traverfe maintains the adion. 

Wright J. agreed with the Chief Juftice, and ciftd Cro. El. 2S3. 
yujiice Tanner v- Fyher\ that in ticfpafs it is fufficient to deny the de- 
fendant's title, without fhewing a title in himfclf; and the fanic dif- 
Cn^lion is there taken between real and pei Tonal anions* 

Dbnmxson J. io£i/. 4* 9. Diftinflion between trefpafs and real 
;idtio 08 . Cojl'wg V. tVilliamy 5 Geo. i. (a), Trefpafs for breaking plain- 


(;f) ForffJ- Rep. 37 ?. 
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1809. ant’s title out of the cafe; and then it ftood upon the 
“ plaintiff's poffclTion, which was enough againft a wrong- 

a^amp doer. The only principle on which a plea of liberum 

Donaldson, tenementum (<i), which is anomalous, can proceed, is, 
that it puts the plaintiff on fliewnug his right to the pof- 
feffion 5 for if title be pleaded in another, and that the 
defendant entered by command of that other, it puts the 
right of poffeflion, as well as the poffclfion iifdf, out of 
the plaintjff by the very aft for which he feeks to re- 
cover ; but if the other party had no title, erthe defend- 
ant who entered had no authority from hi*»n, fuch entry 
did not deveft the poffcflion of the plaintiff. Title may 
be given in evidence Under the general iffue (/»), and that 
the defendant entered on the plaif»tiff by command of the 
perfon entitled (r) ; and if fo, fuicly the command may 
be trav-rfed if pleaded ; for if not traverfable, it need 
not be proved ; which is contrary to the current of au- 
thorities. The only cafe which bears againit the plain- 
tiff is IVitham v. Barker [d) ; but that cafe has been 

0/^’^ iloie. The defendant juAifitd under a feoffment fioin the Duke 
of Beaufort^ and gave the pluntjff colour. The plaintiff replied, that 
the deUndant entered, 4c. of his own wiong, and tuvtrfed the feoff- 
ment. And upon a demiurcr, the replication wa^ held well j be# 
caufc the defendant’s title w^s denied, and the ptaintifi^ poflUTion 
fiifficitnt. As to the ad objc^lion, urilcfs the cellar ib parcel of the 
meffu^tg^j the defendant’s title is out of the cafe. Jf the lord had granted 
a cellar, the plaintiff muff have denied it ; but litre he has only faid 
that he granted the meffuage with its appurtenances } and if the grant 
had been denied. Inch Uavtrfc would have tried nothing material. 

So Judgment for the Plaintiff. 

(tf) V\ 6 t Lambert v. StroothcTf Rtf. 122. 

{b) Dodd V. Kypin^ 7 Terw Ref. 354. and Argent v, Durrant, 8 ^ferm 
Ref. 403* anduhe cafes there cited. 

(r) Cilb. Ev'td, as?* (d) Teivt 147. 
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imuch fliakcn by Lord C. J. Wtlles in Lambert v. Stroc* 
ther {a)y where the general fubjed^ was very fully dif- 
cufled. Then, 2dly, if the command may be traverfed, 
what is alltrged in the replication with rtfpedl to Green is 
ni< rc inducement and will not hurt. The plaintiif does 
not make title to himfelf ; if he did, the general rule as 
topleading particular t dates would apply: but here it 
would have been fulHcient to have faid that the defend- 
ant entered of his own wrong and without the caufe 
adignecl, and all the red is furplufage; an^l there is no 
repugnancy. 

Scarlett^ in reply, obferved of the cafe of Graham v. 
Peat (/;), the laled on this fubjeiSl, that it did not con- 
tradiel the principle he had contended for. There the 
title was flu-wn to be in the reftor, under whom the 
plaintitf himfclf claimed by leafe ; and though that leafe 
were void by the llatute 13 EHz. c. 20. for non^refi- 
dence ; yet if the reftor did not clifpiue the pofltfRon of 
the plaintiff, he was in at Icaft by licence of the perfoa 
entitled, if not tenant from year to year by the payment 
of rent ; and therefore dill had a lawful poffcfTion, But 
here title is (hewn in another, ar.d nothing is dated to 
(hew a lawful j)ofll'lljon in the plaintiff. 

Lord Ellenborough C. J. The pofition which is 
laid down in Trevilian v. Fyne^ and which has certainly 
been the general opinion, that upon a plea to an action of 
trcfpafs, of liberum tenementum in another by whofe 
command the defendant entered, the command is not tra- 
verfable, comes now for the fird time that I am aware 
of to be ijuedioned in a court of law. That opinion 

was 
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1809. was indeed delivered extrajudicially, for the cafe in judg- 
ment was in replevin, and the Court decided that the 
agaxuji command there was tiavcrfable, becaufe the poffcflion of 
the place where the goods were taken was not the material 
point, but the right of the party to take the goods \ but 
certainly in trcfpafs the poffeflion of the place is matcriaJ. 
Now, however, that the pofition comes to be judicially 
queftioned, it is neceflary to examine the foundation on 
which it refts. And unlefs the command be traverfable, 
it will be fufficlent for a mere wrong-doer, who has in- 
vaded the quiet pofleflion of the piaintifF, to plead title 
in another, and an authority from him ; although that 
other himfelf did not qiieftiori the plaintiff’s poffeflion. 
Nay the argument might be pullied further, and it might 
be contended that the fame defence could be fet up againft 
a plaintiff who had been in pofleffion for 20 years ; and 
this monftrous confequence would enfue, that the wrong- 
doer would proteft himfelf under a title which the party 
himfelf could not aflcit in any pofleffory aftion. But 
fince it has been fettled in fubfequent cafes, as in Graham 
V- Peat (fl), and Marker v. Birkbeck (b)^ that trefpafs may 
be maintained by a perfon in pofleffion againft a wrong- 
doer, we are called upon to ftrip the wrong-doer of this 
fliield. And unlefs fuch a plea can be gotten rid of by 
traverfing the command, this abfurdity will follow, that if 
title be given in evidence under the general iflue, the 
command may be traverfed in evidence, as in Graham v. 
Peati when, if the command be pleaded, with title in 
another, it is not to be traverfed. The pofition, then, 
ftanding upon no decided cafe, but only laid down extra- 
judicially, and having been contradifled in eiTeft by fub- 
fequent decifions with which it is inconfiftenti we are 

(tf) 1 244# { b ) Burr , 1563. 
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brought back to confidcr what the rule was before on 
principles of law and common fenfc : and if die defend- 
ant plead foil and freehold in himfelf, and the plaintifF 
cannot (hew in reply any right to the pofTeflion againlt 
him that will be fuflicient : but if he plead foil and 
freehold in another, he muft alfo fliew that he had the 
authority of that other, and therefore fuch authority is 
traverfable. 

Grose J. It has always puzzled me to difcover any 
reafon why the command might not be traverfed as well 
as the foil and freehold of another in a plea of this dc- 
fcription ; for both conftitute one defence : and alfo why 
it (hould not be traverfed as w^ell upon a fpecial plea as 
denied under the general iffiie. There is no other cafe 
where the fame defence may be made on the general iffuc 
and on fpecial plea, that the fame anfwer cannot be 
given to both- The good fenfc of the thing clearly is 
that the command (hould be traverfable in the one cafe 
as well as it may be difproved in the other- I could ^ 
never reconcile the opinion in Saikeld, and the practice, 
which has certainly prevailed in conformity to that, with 
the rule and pradice of law in cafes where the fame de- 
fence was fet up under the general iflue : and I am glad 
that the quedion has at lad been judicially raifed, that it 
may be decided according to principles of law and 
fenfe. 

Le Blv^nc J. The Court arc called upon to deter- 
mine between two contradidory rules, both of which 
are faid to be rules of law ; one of them is, that 
on a plea of liberum tenementum in another, and 
that the defendant entered by hU command, that 
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1809. command is not ttaverfable : the other is, that pof* 

' fellion is fuflicieDt to maintain trefpafs quare claufum 
Chambers 

agairtji fregit againfl: a wrong doer* Both thefe rules cannot 
ftand : for if the latter be true, the plaintiff mult be per- 
mitted to (hew how the defendant is a wrong doer, by 
lliewing that notwirhftanding another may have a better 
tiilc than the plaintiff, yet that the defendant had no 
authority from that other to make the entry complained 
of. If it could have been flicwn to be a good pica in 
trefpafs, that the freehold was in a third perfon, v/iihout 
going on to (late that the defc-ndant entered by the Ci.-m- 
mand of that perfon, th#re would have beta weight in 
the argument: but b th thufe fa6is arc always Uacrd in 
the plea, and are confidered to be necefftry to coniuiutc 
the juftification ; and it would be abfu d indeed that 
feveral fafls fliould be dated im the pica as neceff.ry to 
conllitute the entite defence, if the plaintiff could not 
traverfe any of thofe fadls which he pleafed. 'Jo flievv 
the monflrous confequence of fuch a doctrine, confider 
jwhat mufl be the fituation of ptifons who have been 
long in undiflurb^'d pofTeffion of their houfes held under 
fub-lcflees and others, through various mefne affign- 
ments, with all which they may he unacquainted; if 
fuch poffellions, efpecially in this metropolis, where the 
ground landlords, whofe property is of great extent, are 
generally well known, were trrfpaffed upon by wrong-^ 
doers, who could prolefl thcmfelves by pleading foil and 
freehold in the ground landlord, and that they entered 
by his command ; if the fa£t of fuch command could not 
be traverfed, and the pofTcffors were obliged to derive 
title from the ground landlord, all thefe perfons would 
be precluded from (landing upon their poireiTion againlt 
mere wrong^doers. 
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Bayley J. The queftion is, whether a mere wipng- 1809. 
doer, when fued for a trefpafs upon the pofleflion of an- chamurs 
other, has a right by this mode of pleading to call upon ^ 
him to fet out his title. If the command of the perfon in 
whom foil and freehold is pleaded may be traverfed, then 
no other than the perfon who has the title to the freehold 
can compel the party in pofleflion to (hew his own title 
to that pofleflion : but if the command be not traverfable, 
then every wrong-doer may call on the party in pofleflion 
to make that difclofure. Trefpafs is now underftood to 
be a pofleflTory adion ; but it muft ceafe to be fo, if every 
wrong-doer could in this manner oblige the party In 
pofleflion to fet out his title. 

Judgment for the Plaintiff. 


The King againjl Gaborian. 

was an information in nature of a quo warranto, 
calling upon the defendant to (hew by what authority 
he claimed co be mayor of the borough of Saltajh in the 
county of Cornwall. The defendant pleaded that by 
charter of the 14 C. 3. the king granted to the village 
of Saltajh to be and remain a free borough, and that the 
perfons therein named (hould be incorporated by the 
name of the mayor and free burgefles of the borough of 
Saltapj : that one of the aldermen (hould be mayor ; and 

him ; y«?t where a queftion arofc upon the right of a voter, on which the mayor as pre- 
fiding officer dccideci by rejedUng the vote, and thereupon the remaining votes ^ing equal, 
he declared the fame, and that no ele^ion could be made, and thereupon ordered the meet* 
ing to be dilTolvcd j and no objeflion was made at the time, nor any notice given to the 
clcAors prefent that any of them intended to proceed in the election notwithftandjng the 
decifion (which turned out to be erroneous), hut after futfering the mayor and many of the 
freemen to depart, without notice, tlic rtft who remained together proceeded to complete 
the election j held that fudi eledion was void even undei the ftaiute, as a iurprae and 
fraud on the other electors. 


fVednejilay^ 

April 26tll. 

AlTumlng that 
under the ftat. 
11 G. I. c. 4. 
an eledlion be- 
gan at a corpo- 
rate meeting 
whereat the 
mayor prcfided 
may be com- 
pleted, in cafe 
of his abfenting 
himfelf pending 
the proceeding, 
under the p^efi - 
dency of the 
mxt in place 
and order to 
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that fix Other free burgefl’es of the inhabitants of the bo- 
rough befides the mayor, to wit, feven capital free buv- 
gelTes of the inhabitants of the borough, fliould be the 
aldermen and council of the borough : that the mayor, 
aldermen and free burgefles, or the major part of them, 
fliould every year in September^ on the Saturday next be- 
fore the feaft of S/. Mathew^ aflemble themfelves in the 
Guildhall, See.; and being fo affembled, the m-ayor and 
aldermen, or the major part of them, fliould nominate 
and put in ele<Slion for mayor two of the aldermen, and 
there fliould continue together, or in due mariner fliould 
adjourn themfelves, until the mayor, aldermen and free 
burgefles aforefaid, or the major part of them then and 
there aflembled, fliould have ele£led one of thofe two 
aldermen fo put in election to be mayor for one year after 
the faid feaft of S/. Mathew then next following ; and 
that he fliould be fworn in yearly on the feaft of St. 
Mathew before the laft'nviyor his predeceflTor, or in his 
abfence before two other aldermen, and in default of the 
mayor and aldermen, then before four or more free bur- 
gefles inhabitants of the borough. See. ; which charter 
was accepted- The plea then ftated that no eleftion was 
made of a mayor on the charter day in the year if>o6; 
nor was any eleflion of fuch officer made upon the day 
next after the expiration of tlve time within which fuch 
elc£lion ought to have been made, or otherwife, purfuant 
to the direftion of the ftatutc (i i G. i. 4-) And there- 
upon afterwards on the 24th of Novtmber 1806 a writ of 
mandamus ilTucd, commanding the mayor and burgeffes 
on the 2olh of January 1807 to aflemble at the Guild- 
hall w ithin the borough, and then and there proceed to 
the eledion of a mayor for the rcfidue of the year from 
the feaft of St. Mathevj then laft paft, according to the 

charter^ 
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charter, and purfuant to the ftatute, and to adminifter 1809. 
the oath of office, &c. to the perfon cle£lc<l mayor: 

* T i)c King 

which writ was delivered to the mayor and burgefles; 

- , . , , r • • GaBORIAW. 

and public notice of the time and place of meeting given. 

That on the faid 20th of January y Ja 77 irs Buller then 
being mayor and alderman, John Buller juftlcc and aider- 
man, J. Clevela?idy R. Hukesy J. Gaboriariy S. Drt^Uy and 
P. Spicer y aldermen, and 13 others named free burgefles 
duly aflembled at the Guildhall for the purpofe of pro- 
ceeding to the fiid ele£l:ion, and the faid Hickesy Gahoriafiy 
Spicer, and Drenu, aldermen, being the majOr^part of the 
faid mayor and aldermen, nominated and put in ele<Slion 
for mayor the faid Hiches and Gaborian, aldermen, inhabi- 
tants and refidents in rhe borough. That after Gaboriati 
had been fo nominated and put in eledticn, the faid 
James Buller, togetlier with John Buller and Cleve- 
hind, quitted the Guildhall, and abfented themfelves 
from the laid aficmbly ; but Hiches, Gaborlan, Drew, 
and Spicer, aldermen, and the faid 13 free bur- 
gefles continued together 5 and thereupon Hickes, who 
was then the neareft: ptrfon prefent In place and office to 
the faid James and John Buller who fo abfented them- 
felves, prefided at the faid aflernbly : and fuch remaining 
aldermen and burgefles then and there proceeded in the 
fame ele£lion, and 11 a me % and defied Gahorian to be 
mayor, purfuant to the ftatute, v»^ho then and there In the 
abfence of the faid James Buller the laft mayor, and the 
faid John Buller, who had fo abfented themfrlves, took 
the oath of office before Hickes and Drew, two of the al- 
dermen, purfuant to the ftatute, and was thereupon duly 
admitted to the faid office ; by means of which premifes 
the defendant claimed to be mayor. 

The replication took feveral iiTues, i. That Spicer at 
the time of the fuppofed nomination was not an aldcr- 


1 


man. 
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1809. man. 2. That the major part of the mayor and aldermeh 

did not nominate and nut in eleclion Hickes and Gabonan 
ThcKiKG * 

againji to bc mayon 3. That Hickes was not the neared perfon 
then prefent in place and office to James and John Bullets 
4» That Hickes did not prefidc at the faid affembly. 

5. That Hides, Gaborian, Drew, and Spicer, and the 13 
free burgefles named did not name and cle£l Gaborian to 
be mayor purfuar.t to the dircdlions of the Aatute. And 

6 . That Gaborian did not take the oatli of office, and was 
not duly admitted to the faid office according to the fta* 
tutc- Upon the trial of thefe iflTues a fpecial vtrdidl was 
afterwards found, which, with refptdf to the firft iflue, 
ftated certain fa£ls relating to the due eleclion of Spicer 
as an alderman, which were before ftated and difeuffid 
in the cafe of The King v. Hawkins {a), and the dccifion 
of the court having been there given upon them, no fur- 
ther argument was had upon that points 

With rtfpc£f to the ad, 5th, and 6th iffiies, the jury 
found, that on the 20th of January 1807 James BuUcr, 
the mayor, John Buller, the juftice, Clevdand, Hickes^ 
Gaborian, and Drew, four of the aldermen, and alfo 
Spicer claiming to bc an alderman as aforefaid, and ftve- 
ral of the free burgefTcs, aftembled in the Guildhall, in 
obedience to the writ of mandamus mentioned in the 
plea, commanding the mayc^ and free burgefles to pro- 
ceed to the eIe£lion and fwearing in of a ma^or for the 
refid ue of the year. That James Buller, the mayor, pre- 
fided at fuch afi’embly, and he, together with Jolm Buller, 
the juftice, and Cleveland, nominated and put in eledfion 
‘ for mayor the faid John Buljcr and Cleveland two of the 

aldermen ; that Hickes, Gaborian, and Drew nominated 
and put in cledlion for mayor the faid Hickes and GaborU 
an, for whom alfo Spicer as alderman tendered his vote. 


{n) Ante, to m. 


but 
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but it was rejtfled by the prefiding mayor. That the 1809. 
mayor then declared that the nomination being equal, no — 7^ 

eleflion could be come to, and dire£led proclamation to againft 
be made for dilTolving the faid aifcmbly. That no objec- ^''“®**^*'* 
tion was made, nor was any requeft made to him to ftay 
and proceed in the election ; and proclamation ^as ac- 
cordingly made for diflblving the affembly by one of the 
town ferjeants, and immediately afterwards the mayor, 
the juftice, and CAeveland^ and fevcral of the free bur- 
geflcs, and alfo the town ferjeants, went away and left 
the Guildhall ; but Hickes^ Drew^ Gaborian^ and Spicer, 
and feveral of the free burgelTcs remained and continued 
in the faid hall. That after the mayor, the juftice, Cteve* 

Innd^ and part of the free burgelTes had fo left the hall, 

Hickes^ being the neareft perfon then prefent in place and 
office to James and John Buller, took the chair and pre- 
fided, and the feveral aldermen and free burgefles who fo 
remained in the hall proceeded to the eleftion of a mayor 
out of one of the perfons who had been fo put in nomi- 
nation as afotefaid, and gave their votes for the defend- 
ant Gahorian to be mayor. That the town clerk then 
and there, before Huhfs the prefiding officer and Drew, 
adminiftered tlie ufual oaths of office to the defendant. 

That a return to the mandamus was made by the mayor, 
the juftice, and Cievtlandy and the feveral free burgefles 
who left th| hall with them, ftating (in fubftance) that 
at the meeting aflembled in purfuance of the writ for the 
nomination and eledion of a mayor, three of the aider- 
men prefent had nominated and put in eleftion John 
JBulkr and Cleveland i and the lemaining three aldermen 
(excluding Spicer) had nominated and put in clcftion 
Hides and Gahorian ; but that no aldermen of the borough 
were by the major part of the mayor and aldermen nomi- 
VoL* XL G nated 
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i8o9r nateJ or put in eleftlon for mayor. And that anothef 

• * return to the mandamus was alfo made by the faid 

The King , ^ 

c^aUfi aldermen and free burgcfl'ei? wlio voted for the defendant; 

flating (in fubftance) that the mayor, aldermen, and free 
burgefles aflembled at the Guildhall on the 20th of Janu- 
ary 1807, and that the mayor and aldermen having nomi- 
nated and put in eleifion for mayor Gaborian and H'ules^ 
two of the aldermen, did then and there name and ele£l 
Gaboriati into theolFic e of mayor, according to the charter, 
and purfuant to the ilatute, and afterwards on the fame 
day, by and before the faid Hides and Drew another of 
the aldermen, in the abfcncc of the hfl: mayor, did fwear 
him into his oflice, purfuant to the direftions of the (la- 
tute. But whether or not Spicer at the time of the fup- 
pofed nomination in the plea rnculioned was an alderman 
of the borough : or whether or not the major part of the 
mayor ami aldermen nominated and put in election for 
mayor tiie faid Hides and Gaborian : or whether or not 
Hidciy Gaboriatiy Drewy Tind Spicer^ and the feveral free 
burgrfles named, did tlecf Gaboridu to be mayor, putfu- 
ant to the diredlions of the (latute : or whether or noi 
Gaborian were duly fworn into office, accord i?’.g to the fta- 
tute ; the jurors pray the advice of the Court, and find 
thofe iflues accordingly. And as to the 3d ilFue, the jury 
find that Hides at the time in rlie ph-a mentioned waft 
the ncareft perfon then prefent in place and oflke to 
James and John Biillevy the mayor and jufticc. And a« 
to the 4th ifTuc, they find that Hickes did prefide at the 
faid afTembly, as alleged in the defendant’s plea. 

jf, Buller for^the profecution, upon the fa£ls found ia 
regard to the 2d, 5th, and 6th iflhcs, touching the nomi- 
natioHi ek£tion^ and fwearing in of Gaborian to the office 

of 



IN THE FoRTV-NINTM Y EAR OF GEORGE HI. 


of m^yor, contended lhat liis title wjs invalid, upon the 
anth rlty of T'he King v. Butler and Another (^i), wlicre an 
applic tion having been ni^tde by tlie prefent defendant, 
claiming to be mayor under this election, for a mandamus 
to the then lare mayor and deputy mayor to deliver up 
to him the infigi^ii of his oilioe ; the Court were of opi- 
nimi t!rat the eleruon, having been complete d after the 
departure of th‘ ptefiding offiLor who fornie 1 an integral 
p\rt of tiir rh'cdive alTcniblv, was void. [Lord ElJctJ* 
borough C. J. ooferved tliat the quollion vvis not raifed 
tlK^re Uj Oil the (lit. ii C. I. c. 4. w'hethcr if the mayor 
did not j rtfuie, the next in order could not prcfide and 
rriake i^ a dut election.] He then contended that this vvas 
not a good elecliun undrr the (latute. T.iC objcwl of the 
flat lire wms to prevent the diflolution of corporations, and it 
pdnts out tsvo m thods of proceciling in cafe the charter 
day lias been flipped without an eh'Ctii‘n; either to pro- 
ceed to the cledi'Mi on the next day, {cxocptltig Sunday) 
or on a day appointed by a writ of mandamus, on motion 
for th it purpofe : and in either cafe if the mayor, or other 
chief olficer v/ho ought regularly to prtfule at and hold 
fuch election, be prefent and prcride at the fame, the 
eleiflion is to proceed ami be made in the manner war- 
ranted by the charter or ufage. l>ut if the mayor or other 
chief olheer be abLnt, then the neardt perfon then pre- 
fent in pUcc and office to the perfon fo ahfcnling himfclf 
(lull prefiJc in the elecVive affcmbly, and lhall have ihi 
fame power and authority in all refpeds therein as belongs 
tojhe mayor or other chief offi er, for doing any aft nc- 
ceffary to be done in order to fuch eleftion. On this oc- 
cafion the mayor did prefide ; the eleftion was proceeded 


The King 

againji 

CaUOIvIAK# 


(«) S E.iji, 3S9. 
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f 809. upon in due form before him ; but the votes being in his 
opinion, (however erroneous,) equal for the feveral can- 
didatcs to be put in nomination, he declared that no elec- 
tion could be had, and dire£lcd proclamation to be made 
for dilTolving the aifembly \ which was accordingly done, 
no objection being then made. Then after his departure 
no other prefiding officer could continue that cledion, 
which had been begun under the prefidency of the mayor ; 
for the ftatute no where authorizes two different prefid- 
ing officers for the fame cledlion. The concluding words 
in the firft claufe, ** or for doing any other adf neceffary 
to be done in order to fdch eleftion,’' merely relate to the 
proceedings before the prefiding officer, whoever he may 
be. The 4th feftion dircdls the oath of office to be 
taken ‘‘ before fuch officer (fingularitcr) as fliall prefide 
at fuch eUElkn in purfuance of this a£t \ ^ and therefore 
only contemplates one prefiding officer at one elcdlion 5 
and if there were two in fa£l, it would be difficult to fay 
before which of them the oath was to be taken. The 
ftatute has not provided for the cafe of the mayor going 
away during the cledJioii, but left that to be corrcdled by 
the power of this Court. This cafe therefore muff be 
governed by the rules of the common law, by which it is 
clear that this clcclion could not have beenfupported. And 
for this purpofc he referred to a MS. note of Mr. Juftice 
CUve^ of what was faid by Fovttfeue J. in Machell v. Ne- 
vinfon{a)^ which was juft before the ftatute. Suppofing 

how- 

(tf) Machill V. Nivinson, E» io Ge9» i. B* R. MSS. Clive J. 
(aniongtl the MSS. of the Idte Mr. JufVIce Sutler,) 

Upon non eleftus returned by the fame defendant {Nevinfon] to ano- 
ther mandamus to fwear in J, S. to the office of common councilman, 
the cafe upon evidence appeared to be tlius. There being a vacancy of 
three common councilman, the defendant, being mayor, proceeded to an 

eleftion 
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however there could be fucceflive preliding officers for 
the ek£)tion of the fame officer on the fame day ^ he con- 
tended 

— 1 ^ 
election of three otliers in their room> which was accordingly done. 
There was a by-law in this borough, by which the day of ele^mg a 
mayor was Axed, but no certain day appeared to be fettled for cledtinc 
any other ofHcer of the borough, only it had been the general cuUoni 
to dll up fuch offices in the corporation as were vacant the fame day the 
elcdfion of the mayor v/ar. ; and contrary to it, the defendant having 
filled up the vacancy in the common council before the day of the cle^ion 
cf the mayor, fummoned the members of the corporation to rpeet and 
elcdr a mayor; and when they were afTembled, one of the members told 
the defendant that there were vacancies in the common council, and 
propoffd to him to hi! up thofe vacancies before they proceeded to eleft 
a mayor. In anfwer to this tlie defendant declared that he had only fum- 
moned them to cleft a mayor, and that they could not eledt any other 
officer, for there was no vacancy, and that he had already filled up thofe 
offices. Notwithftanding this declaration of the mayor, nine of the 
common councilrnen, which was a majority, withdrew (as the cuftom 
was) into the common council chamber, and figned a paper, by which 
they declared that they cledtcd y. into the office of common coun- 
cilman, and tendered this paper to the defendant, who refufed to accept 
it. y. S. having brought his mandamus to be fworn into this office. 

Upon the trial it was in HUed for the defendant that this cledf ion of 
was void ; for there could be no ekdtion but upon a public prppofal by 
the mayor for tliat purpofe, but this eiedlion was even in oppoficion to 
his diredllon and exprefs declaration. It was faid that it is incident to 
the office of mayor to dircfl and regulate the proceedings, and when fee 
gives dirt'friens to proceed to a certain cledlion, it is in the nature of a 
charge to them, anel they cannot undertake any other matter than whaC 
he propofes. That they are confined by his dlredfions, and they might 
as well cltft in the abfence of the mayor as eJeft when be hath pro- 
hibited them. And another ohje^ion was that the eledfion was made ia 
another room, and not in the prefence of the mayor, and therefore void. 

It was anfwercd that the corporate body bcitjg lawfully afTembled, and 
the mayor prcfiding, the majority might dired^ the proceedings. That 
it was ufusl to fill up the offices that were vacant upon that day before 
.they began the eledtion of a mayor ; and Che body being afTembled for 
■tJiiAt purpofe, it was not neccffiiry to have dirc^iona from the mayor, 
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tended that the proreerlIn‘^s fli('uld have commenced do 
novo before the fccond pr^ridn»g olRcer j for the prrfi- 

drncy 


and if that po\vei thoulJ he .dlowLcl to ni.ivoi'* K inij»ln. hr jn the |j»)wer 
of any m^yorto djifolvet! c corpOMiion. 'I'ins is i<win? iIk nid)or a ne- 
gative} jnd the detendant on^ht to have ^ivtn an inltaiac wiitie the 
mayor hatli lelofcd tht pt‘'pofa! of the common conne 1 .incJ whcie 
that ret uf.il lutti hctu aciiuicf«-ed under And as the m jonty c n^uited 
in this elt-dl.on, it irune it a coipoiatt , and the tlcdion was pood. 
To the other o jciJhon it was faid, that u \\ as adnnited ihai the pr. fence 
of the mayor was nctefTny to m^ikc a corpoi.tt. atf< m''l> •, and ihouph 
the memnets V itlnhew into anot‘ tr 1 , yet a'> it was only .1 fe- 

paiauon for that pairKutii pmpoh, the coipor^te mict.np Mill con- 
lino d, and the mayor was virtually pitltnt, and pu tided as thtir 
)icad. 

PkattCIi J. This i.s a void tlttflion. Ir a pear^ that tl’e day of 
cledicn of common councilmtn is ui cerLiin j aru! it appears that thfs 
mayor hath powci to ptopofc bufipefs to tiie mtmhusot the corpora- 
tion J and it t'. fo tar front a ntw power 10 this m-'yor that it is a pow’er 
■wlii^h all the in lyors in Englmd h--* e ll a mayoi was not to have this 
jjowcri evtry mcn.bei vnuid he mai mg h.s own propof-’il^ which would 
make the greaurt confuiion. it is infifteJ that there is a nglil In the 
common council 10 chtif wit* out the <onciitience of tin mayor, and 
to fill up the vacancic in their body upon tin- day of the i liftiOn of tlic 
iTiiyor } but no inflanct 's given that the rncmbeis ever j rov.ecd(d to a« 
ck£fion wititout tl»e dnodhon of the mayor. In this cafe the mayor ac- 
quainted them wiib,ihe huhnefs of the day, which was to cleO: a mayor, 
and refufed to proceed to other bulii'cfs, and gave a pioptr anfwcr by 
faying there was ni; vaenneyj and u rioili not alttr the thing by being 
fince found that the el ction, which he intended, was rot good. He 
•ited Carlijlt\ cafe, where th- election was adjudged to be void, betaufe 
the members Wire not alTimhlcd for thiit puipofc, and proceeded to an 
eleflion riot d.rtfltd by the mayor. Thtie is no inconvenience in allow- 
ing tin* powc^r to maycis } for if they rtfufe to make tledlions they ought 
to he ccmpilltrl, and upon application to this Court the party may have 
ycmtdy, but cannot proceed lo an clvdlion without Ills direftion. 

Powis J. agreed in a]i« 


FoRTEa- 
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<iency of another officer made it a new ele£llve aflcmblY. 
Uar principally he infilled, th'*t as no obj(-£lli)n wis mule 
at ihe time to the mayor’s breikinj^ up the .ifTemhly, the 
whole body mull be taken to have acquirfced in it; and 
it was a fraud upon thofe of the corporators who went 
awjy with tlie mayor, that the others who remained 
fliouid proceed afterwards to make an eledflion. In this 
view it makes no difference that the rcrifon whicli the 
mayor jjave for breaking up the aflVmbly, namely, tlic 
fuppofed equality of votes, upon the rej qion oLSpirtr^s 
vote, turned our aficrwtrds to be b»d(^3}. This is an 
attempt to fuoport an cleflion under the flirute, which 
fiail originally been made utld^r the chirtcr, as thofc who 
concurred in it had origiiuiily dated in their return to the 
tTTundamus. ' 

Adam ju^^, for the defendant, contended ilut the elec- 
tion was good within the ft 'ture, h iving been made at an 
clcwtive alTembly duly conv.^ned under the mandamus. 


Fok T F ?,(. IT K J in nil, and f inl thar if a mayor ?nJ otln r mem- 

bers «f a coipoiation IhouJd meet fo do f me corporate aift, and if they 
iliculd t'O lia'i way in the biifinc fi, ; y<t, if liu mayor icavc'. ';c*m ; it' 
they piOcCr. 1 after and make an (.lidtion, it is vi)kI j for the mivoi is the 
ptifon wli > to prtfifie, and as the* mayor ha-> a power to nfufe to 
meet, it is a'* ille-.il to proertd afiir he lM'aI.:> up and h aves tiicm, as if 
they th )uld proceed w^thout bung .:irwmhl-d by iJm : and he cited 
JVnittbail s Cafe to this point. 

Raymono J ai,rc'ed in all, and faid, if the mt mhers of a corpora- 
tion aie fuinmoned to appear lor one p.iiticuiar purpofc, they cannot 
proceed to any other maucr without the* unanimous confent of the 
whole body. But if every mcmbci be preftnt and confenr, it is good; 
though they were not aflTembled for that very purpofe,— .\nd a verdict 
Vvas found for tlie defendant. 

(flj Vide Rex s% Hawkins^ \Q EajX, axx» 
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and held before the next perfon then prefent in place and 
office to the mayor, aficr the mayor and his companions 
had abfented thcmfelvcs. In this view I'f the cafe, ( ' hich 
the Court had intimated to be the true queftion to be ar- 
gued) it was unncceflT ry, he f'»id, to endeavour to fa. 'port 
The King v. Norris {a which he admitted had been 
(hakeji by what had fallen from the Couit in The Ktngy. 
Buiier (^). The words of the ftatute are largf- eui ugh 
to include the cafe of a change in the prefidin^ officer 
during an eledlion ; and fuch a cafe, is exprefsly within 
the mifehief intended to be remedied. As in The King 
v,Pool{c)t an election began on the charter day, and 
continued to the next day by adjournment, was held good 
under the (latute. Whether the mayor or chief officer 
abfent himfelf altogether, or be prefent in the firll inftance 
when the cleilivc affembly is formed, and then depart 
before the ele^lion is concluded, it is prccifely within the 
fame mifehief 5 and if the remedy be not extended to both 
cafes, as the words are large enough to include both, the 
ftatute may be altogether evaded : for the head officer, 
intending to prevent an cleflion, will attend and hold 
the court, and then depart or diffolvc the meeting. But 
the ftatute exprefsly provides that if the mayor abfent 
himfelf, (which includes as well an abfence pending the 
proceedings as an entire abfence) the perfon next iq place 
and office to him (hall hold the court or prelide in the 
meeting, and have the /ame power and authority in all 
teJpeEis therein as belongs to the msiyor, &c. or for doing 
any other a^l necejfary to be done in order to fut h eleBiotu 
Thefe latter words were intended to meet every contin<« 
gency where the regular prfcfiding officer (hould defert oy 

(«) j Bgrnari, 3S5. { hi \ 8 391. 

{e) lUf. ttmp. Hartl, xj. 17. Cun, ji. 15. 


neglefi; 
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ncglcfl: his duty, from whatever caufe' it may arife. Then, 1809. 
as to the want of objc*ction 4t the time to the mayor's 

^ ^ ^ ThcKiN* 

difTdving the afl’em'dy by thofc who remained behind, it againft 

QAUOMlASd 

was nor neC'-(I<ry to obj Ct, becaufe the ad^ rwas illegal 
and without any auth rity, and he was guilty of an 
offence in fo doing ; or at I'-ad he aefed erronfoufly ; for 
he was bound to know that Spic€r\ title was good, 'as, it 
was afterwards determinrd to be in this court. [Lord 
EiUnborough ohferved that it could hardly be faid that 
the mayor was guilty of an offence in what he did. The 
validity of Spicer's eledlion was a point of great nicety, 
on which this Court deliberated*, and even now the mat- 
ter is fubjudice upon a writ of error. The prefumption 
indeed is that the mayor was wrong, and that this Court 
was right $ but a court of error may ultimately think 
otherwife. The pinch of the cafe is, that thofe who 
relied at the time on the vdidity of Spicer^s vote did not 
give notice that they meant to proceed with theele£lion, 
notwithftanding the determination of the mayor. On the 
contrary they appeared to acquiefee in the breaking up of 
the meeting, and then, when the reft of the corporators 
were gone away, they proceeded with the eleflion. Sup- 
poling it then to be ever fo clearly eftiblilhed that an 
eledion could be completed under one prefiding officer 
which had been begun under another ; how can you get 
over this difficulty in the cafe?] It was the duty of all 
to remain and Bnifh the eleftion ; and if the ftalute war- 
rant and require this, it will be a good election, though 
the parties did not infill upon it at the time, and even 
though they had fuppofed that the ele^ion was good 
under the charter. 

Lord Ellenbokough C. J. As the Court are of opi- 
nion with the profec4tor on the laft point, it is unnecef- 

fary 
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ftry to he^r his c:>utifcl in reply. Aflaming it to be 
clear, (though the p./int Ins never been judicially de- 
cided) that an elediioii begun un ier one prefiding oificer, 
as by the nomination of t'.e two perfons out of whom 
the burgefll'S were to choofe on-, could be completed 
by fuch choice made under another, after the departure 
of the firft, and the breaking up of the meeting, as far as 
depended upon the adf of the firil pr^fi ling ofRcer ; the 
quedion fliil remains whether the tied ion of th- defend- 
ant, under the circumdances wliich took place on this 
occ^fion, can be fupported. An alTeinbly wis regularly 
convened for the purpofe of nominating and thfting a 
new mayor, over which the then mayor prefid' d. He 
dtclarcd that the perfons with whom tlie power of no- 
mination refls were tlividu .1 3 and and coiif- quently that 
no election could be made •, and tiicreupon he diretled pro- 
clamation to be made for dlli./lving tl»e alPmbly. Nobody 
objeded at the time to all this; dill Icfs was any notice 
given, that if the mayor departed, thofc who chofe to re- 
main would noiwiihlhinJii.g proceed and complete fo 
much of the eledion I'S dill remained to be made; but they 
fuffered the mayor to depart, and many of the freemen with 
him, upon a fuppofitlon that no farther proceedings would 
be then had. This filcnce and arqniehence, at the time, 
of thofe who afterwards proceeded to make an elcdtion 
operated as a furprize and fraud upon the other elcftors; 
and therefore the eledion made by them under fuch cir^ 
cumftances cannoUbe borne out by the ftatutc. 

Grose J. It is impodible to fupport an eledion 
which was proceeded in by a part only of the cledorg 
who remained behind after the reft were gone away, in 
Itonftquence of a diiTolution of the aiTembly to which nq 

objedipq 
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objedlion was made at the time. An ele£lion fo made 
was in frauti of thofe who went away. Thofc who ob- 
to the diflolution of the aflembly ou^ht to hive 
given notice, that they (houlcl remain notwithllanding, 
and ftill proceed with the cledlion. 

Le Blanc J. The eleflion of the defendant cannot 
be fupported on the fad^s here dated, either under the 
charter, without calling in aid the ftatute, or on the da- 
tute. For fuppofing that it was an eledlion under the 
charter, and that the cafe of The King v. Norris could 
be fupported in all its parts, ftill this would not be a valid 
t-ledlion, becaufe that cafe only (hews that an alT ml)ly‘ 
once lawfully conftitutf d may proceed on the bufinefs 
which was iigun when the mayor was prrfrDt, notwith* 
danding his fubfequent departure: but heic th*- hulin fs 
v/hich began under the mayor had been etuled \ for 
the mayor as prefiding ofliccr had decided that the voreaf 
being equal no election could be had ; and no objection 
was made to that decifion : and then he diredled pro- 
clamation lo be made for difToIving the adfmbly j atid no 
objedVion was made to that, nor any notice given by any 
perfons that they meant to proceed in making 'an elec- 
tion. Then when the mayor was gone away, and a numlu r 
of the burgefles alfo departed, confidcring theaftembly as 
dilVolvedi and the reft proceeded to make an eleiftion \ this 
was not a continuation of the bufinef* begun before the 
mayor, but an attempt to continue that which had been 
concluded. Then coiifidering the cafe upon the lt.itute, 
and that if the miyor abftnt liimfrlf, rhe next in 
place and order prefent miy prcfide ; yet here the 
mayor did not abfent himf If, but did prefide, and as 
prefiding officer determined upon the validity of the 

votes, 
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votesi that they were equali and that no elefiion could 
be had j and then dilTolved the aflembly ; and all this 
without any obje£lion made at the time : and in confe- 
quence of fuch diflblution of the aflembly, unobjeded 
to as it appeared, many of the freemen went away, and 
then the reft of them made the cicdfion in queftion : this 
was no eleftion within the aid of the ftatute ; which never 
meant to proteft cleftions made by furprize and fraud. 


Bayley J. I do not think that the firft point made 
by the profecutor’s counfcl is clear. I think it is ex- 
tremely probable that the intention of the Legiflature in 
this ftatute was that in cafe of the mayor’s abfenting 
himfelf during the cleftion, the next in place and order 
to him might prefide and go on with it, and that the 
wrongful aft of the mayor in going away pending the 
proceeding would not defeat an eleftion afterwards made 
by the body. But here the mayor prefided at the meet- 
ing, and in the courfc of the proceeding a fair queftion 
arofe, on which the mayor, without fraud, bona fide as 
wc muft prefume, decided that there was an equality of 
votes, fo that no perfons could be put in nomination for the 
eleftion : and this muft be taken to have been acquiefeed 
in at the time by there being no objeftion then made to 
it. The meeting was then declared to be diflblved; on 
which the mayor and two aldermen and many of the 
common burgelTcs were fuflFcrcd to depart, without notice 
of any objeftion, after which the others proceeded and 
elefted the defendant. This I think was a fraud upon all 
thofe who were fuffered to depart, and therefore the elec- 
tion cannot be fupported. 


Judgment of oufter* 
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The King a^ainjl The Inhabitants of Elvet. 

^■'WO jultices by an order removed Frances the widow A pcrfon renting 
oljohn Taylor^ and her five infant children, by name, f,ding in the 
from the townChip cf Wtjl Rainton to the townfliip of ereaed^by order 
Elvetf in the county of Darha 7 n» The Sellions, on ap- 
peal* confirmed the order, fubiedl to the opinion of the thesoC. 3. 

* ^ c 67. for pav- 

Court on this cafe. By an a£l of the 30 C. 3. r. 67. ing, lighting, 

. - . A r • 1* 1 • 1 • 1 and regulating 

intilled, “ An act for paving, lighting, watching, and thefttcetsof 
regulating the ftreets. See. of the city of Durham and mh/r^Ioca"^ 
borough of Framxvelgate^ and the fuburhs thereof and 
ftreets thereto adjoining ; for removing and preventing 
nuifances, therein ; for widening and rendering neiai tumpike 
more commodious feveral of the faid (Ireets ; &c. and r. 84?/. 5^.’ 
for regulating and improving the markets within the 
faid city and fuburbs *,*' certain cotnmiffioners are ap- 
pointed for carrying the above purpofes into effeft 5 and 
to enable them fo to do, the a6l authorifes them to take 
certain tolls, and appoint proper perfons to collc6l them 
in the ftrects of Durham. By the 32d claufe it is pro- 
vided, that if, inftead of collecting the faid tolls in this 
manner, it fliould appear to the commiffioners more ex- 
pedient to colle£t the fame at toll-houfes or turnpikes, 
it (hould be lawful for them to eredl two turnpikes on 
the great north road, one to the fouth, the other to the 
north of the cily, for the purpofc of colledling the tolls; 
and that the right and property of all fuch turnpikes and 
toll-houfes (hould be vefted in the commiflTioners. And 
the 36th claufc empowers the commiffioners to leafe the 
tolls. By virtue of this a£l the commiffioners erefted a 
turnpike gate and houfe for colledling the tolls at a place 
% called 
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1809. Called Farenvell Hall^ upon the great north road wilhlri 
“ Eivrtt md ini7L6 dcmifcrd the f«me with the tolls to one 

TheKiKO • 

againfi Reather for three vears* wd)o on the 2 <d of Au^ufl 
The nhdbiiants \ . , A ' 

of leafed the fime by indenture to Eli2,!ibfth and ^John Tnytor 

for three at the yearly rent of 2C2/, Under thiai 

leafe John Taylor alone entered into the toll-gate and 
houfe, and continued to refide there with his family, coU 
lefting the tolls for the faid term. The tolls were coU 
levied and appropriated to the general purpofes of the 
a£t. Neither the tolls, nor the gatehoufes, nor the reflec- 
tive leflecs were afllflld to the poor's rate. The Scfiions 
were of opinion that the faid gates and toll-houfes were 
not fuch turnpike gates and houfes as are witldn the 
meaning of the 56th fed. of the general turnpike ad 
. 13 G. 3. c, 84. : and that therefore the pauper’s hufl^ md 
acquired a fettlementiii Elvet^ by refiding at the FareiuJl 
Eiail turnpike, and renting the faid tolls and gatehoufea 
there. 

By / 56. of the general turnpike ad, no gat(‘k(-eper 
** of any turnpike road, or perfon renting the tolls there- 
of, aiitl rrfidiiig in any toll-houfe belonging to ihc 
faid trull,” (hall be lemoveable from fuch toll-houfe 
till aduaily chargeable. And no fuch gate-keeper, &c. 
ftiall thereby gun any fcttlcmcnt. 

Hulhch^ in fupport of the order of SefTions, contended 
thit the abovenicntioned claufe in the general turnpike 
aft was confined to toilgate-keepers, 8cc- appointed by 
tlic trujhfs of turnpike roadj to colleft the tolls for fuch 
turnpik*- roadi : whcf'-as the tolls here were colledlcd by 
ord'-r of the comm'Jfioners appointed by a local aft for va* 
rious local purpofes, amongft others for repairing the 
greets of the city of Durham^ and not for the repair of 

turnpike 


iz 
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turnpike roads within the meaning of the general turn- 
pike ad. 


LHtledah contra was flopped. 
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Kino 

Mgaiyjt 

The li»ha‘«cani« 
oi 


Per Curiam. There is no (llfFercncc in efFed, though 
the appen^ition of /utupikc road does not occur in the local 
ad : the one is a (lone road, and the other a gravel 
Toad: and tvery charader belonging to a turnpike road be- 
longs as well to this. The commilFioners are truflees for 
the repair of the roads : and this cafe is within the pro- 
liibition of the 56111 claufc in the general turnpike 

Order of Seffions quaflied. 


The King azf^injl The Inhabitants of Christowe. 


j^PL 17 ^ABETH PAlNy a pauper, was removed by an 
order of two jullices from the parifli of Alorcton- 
lampjlead to the parifh of Chrijlo^ue in the county of De- 
V 9 ^i, On appeal to the Seflions, the refpondenls proved 
a fcttlement by birth in Chrijlowe. In anfwcr to which 
the appellants proved, that at the age of 7 years the 
pauper was bound an apprentice by the pirilh of Chrif* 
to%ve to William Po 7 isford, with whom Ihc lived there till 
(lie was II years ohi. They then produced a written 


A paiiOi ap- 

pi\ritiw.c> wlio 
vvdb bound by 
hci on inal 
matter to ano- 
lliei mafter by 
a new indenture 
of apprcniicc- 
ni;p, wiiliout 
icterc' cc to or 
rtcoijniTion of 
tlieoiigina in- 
df-ntuic, vvnjch 
ftill fiiblilted in 
Ih.v, does not 
1 fettle- 


paper purporting to be an affignment of the pauper by m 

Ponsford to yohn Smiih then of the fame parifli, with 

whom flie Sved in Cbrijhwe for fome time, and after- ot theorgmai 

, , • ^ malltT under 

wards lived with him in the parifli of Hennoch for feveral the ftui mden- 

r i'-:.- ; I hit. btinj 
only evidence 

of rlie fiiA mfiRti’b confenL to llic fcivl.:e with the fccoivj under a new anj diilmcl con- 
of appmiticvfhjp. 


years 
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year® till her apprcnticefliip expired. The following is a 
copy of the f id written piper legally (lamped: ** This 
“ indenture made the 23d of January in th^ 37th G. 

&C. 1797* bct'vecn Elizabeth Pain an<i IViliiam Ponf- 
ford of the parifh of Chiijlowe in the county of Devon^ 
** farmer, of the one part, and John Smith of the panfli 
and county aforefaid, labourer, nf the other part ; 
** wilneflrth, that the aior ftid Wm. Pr, ns ford mecthcr 
with the confent and approbati«>n of the foH Elizabeth 
** Pain^ doth put and bind th^ fdd Eliz Pain, and by 
thefe prefen ts hath put and bound the faid Eliz. Pain^ 
an apprentice, unto and with the aforefaid John Smithy 
with hirn, after the manner of an apprentice, to dwell, 
ferve and abide from the day of the date hereof until 
(he be full 21 years of age. During all which term 
che faid apprentice her mafter faithfully (hall ferve, &c. 
(and fo it proceeded in the common form of an inden- 
ture of apprt'nticelhip). And th*- faid J, Smith mailer 
of the faid apprentice, for and in confidcration of the 
<< fumof 5/. los. 10 him in hand paid, & •. and for his 
good will towards the faid Eliz Pain^ his apprentice, 
doth by thefe prefents for himfelf, his executors, &c. 
covenant with the faid IV. Ponsford and Elizabeth Pain 
“ to teach and inftrufl the faid Eliz. Pain the apprentice 
in all manner of houfewifery work; and alfo (hall pro<« 
vide for her as well in ficknefs as in health fufficient 
<< meat, drink, and apparel, wafhing, and lodging, and 
•• all other necelTaries during the faid term. In wit- 
nefs,” &c. (Signed and fealed by Wm. Ponsford^ 
Elizabeth Pain^ and John Smith ; and the confidcration 
money and receipt for the duty for the fame was indorfed 
and acknowledged on the back of the indrument by the 
proper ofEcer. The counfel for the appellants admitted 

that 
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that the above inflrument was not good as an aCignment 
of an apprentice j but they offered it only as evidence of 
the firft rftafter’s confent to the pauper’s living with the 
fccond mailer. It wus contended on the otlier hand by 
the counfel for the rcfpondents> that being void as an af- 
fignment, which on the face of it it purported to ’be, it 
could not be received in evidence at all ; and the Court 
being of that opinion confirmed the order. 

Harris and in fupport of the order of Seilipns, 
contended, that as this iriflrument was not good as an 
aflignment of theparifh apprentice undergo ftat. 32 G. 3. 
e. 57./. 7. it was bad, and wholly inoperative as a new* 
indenture of apprenticeihip, which it purported to be. 
That brai^h of the ftatute, reciting that perfons were fre- 
quently compellable to take a greater number of parifh 
apprentices than they could maintain or employ^ and were 
therefore forced to place out or nffign them to others j and 
that it was proper that fuch aflignment (hould be legally 
made under the infpeilion and control of the maglftrates, 
as well for the benefit of the apprentice, as that the ori- 
ginal mafter may be difeharged from his covenants \ and 
that it was fit that the perfon to whom fuch aflignment 
(hould be made, and alfo the apprentice, (hould be lubjetSl 
to the ordinary jurifdi<ifion of jultices of the peace with 
refpeft to mailers and p^ilh apprentices ; requires the 
aflignment of the apprentice to be in writing in the form 
or to theeffecl there mentioned, with the aiRnt of two 
juflicca under their hands ; by which it was evidently 
meant to exclude any other m'^nner of afligning an ap- 
prentice. The parties therefore to this inftrument, which 
follows the old form of an indenture of apprenticeihip 
under the (1. c Elh, tf. 4. and not under the (t. 43 /?//*. 

Vox,. XI. H 2, 
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c. 1. with the concurrence of the pariih officers and 
giftratesy muft be taken to have contemplated an entirely 
different apprenticefhip from that nnder which the ap- 
prentice was bound to her firff maffer; which cannot 
now be converted into an affent by him that (he (hould 
fcrvc the fecond mader under the firft indentures- And if 
this attempt be countenanced, it will enable madera to 
continue to make a traffic of their pari(h apprentices as 
before, which it was the obje£l of the late datute to put 
un end to. The indrument in quedion was no continua- 
tion of the original apprentice(hip» but formed an entirely 
new engagement^ which neither the fird mader nor the 
apprentice was competent to enter into. 


contra, infided that the quedion muft be confi- 
dered the fame ftnee the a£l of the 3a G. 3. as it was 
before under the dat. 43 Jiliz, c. 2. It was equally in* 
competent to the hid mader to whom a pariih apprentice 
was bound under the d. 43 EUz, legally to aflign fuch 
apprentice without the confent of the pariih officers, par- 
ties to the binding, as it is now under the dat. of G. 3, 
without the concurrence of the magidrates ; and without 
fuch confent and concurrence the original binding re- 
mains in full force under the one datute as wed as the 
other : but yet it has been decided in a long traih of 
cafes, that the affignment of a pariih apprentice, whether 
by parol or in writing, though void under the daft, of 
FMzaheth^ as made without the concurrence of the pariih 
officers, is yet good to confer a fettlemcnt on the ap- 
prentice ferving the fecond mader In another pariih, oa 
the ground of the particular confent of the fird mader to 
the fervice of the apprentice with the feoond ; which In 
contemplation of law is to be ^confidered as a virtual 
4 ferrlce 
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fcrvice of the firft mafter. And he referred particularly 
to the cafes of ifr.vv, St, George Hanover Square (rt), Rex 
V. Tavijlock Rex v. St, Petrox (e)^ Rex v. Claphath (^/), 
and Cqjfor v. Aides {e) \ all of which were cafes of parifli 
apprentices affigned in faff, but without proper Authori- 
ty, who neverthelefs gained fettlenients by ferving the 
mailers to whom they were fo affigned^ as ferving them 
by the confent of the original mailers; notwithftariding 
the fame objedlion in fubflance was raifed in each oi^ 
thofc cafes as here. In the firfl: of thofe cafes, Lord 
Hardwicke^ who at firft was in favour of the obje£lion> 
ultimately concurred in overruling it ; faying that the/ 
mult take the apprentice to have been ferving in the 
other parilh upon the bufinefs of the firft mafter, hecaufe 
he confenied to fuch fervice. The fame principle was 
a£led upon, and for the fame teafon, in Rex v. Raji 
BridgefQrd{f)it\\oM^\ that W2s not the cafe of a parilh 
apprentice. And in Cajlots, Aides it was laid down moft 
dillindly, that though the apprentice were hot alSgnable^ 
yet the alTignment amounted to a confent between the 
two matters, that the child (hould ferve the latter: So 
that this affignment is good by way of covenant, though 
it be not an alBgnmcnt to pafs an intereft.” 'rhls mode 
of gaining a fcttlcment ft mds upon the ftjt. 3 W, & 
c. II., which tnads that if any perfon fliiill be bound 
an apprentice by indenture, and inhabit in any town ot 
parilh, fuch binding and inhabitation (hall be adjudged a 
good fettlemcnt.” Now here th^ re is a binding fubfift*** 
ing in poiut of law under the firft indenture, and an in* 
habitation for the laft 40 days of the apprentice by thtf 
confent in fa£l of her matter in the parilh of Henncci 

(4) Surr,S.C. 12. w Ib, 578. (() lb, 148. (./) lb. iW, 

(fr) I Sulk, 68. and 1 Ld, Ray, 683, {f^^ Batr. S. C. 133. 
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^vith Smith. Such confent is manifeftly exprefled in the 
inftrument in queftion, which in its tenor is no more 
than the ordinary form of an indenture of apprenticelhipv 
and Its IneiRciency in point of law to abfolve the firft 
mafter from his legal obligation to provide for his ap- 
prentice, and to transfer the obligation to the fecond, 
cannot make it lefs a confent in faEt to the particular 
fcrvice, which it was the very objefl: of the inftru- 
ment to enforce in a more binding form than by mere 
parol. 


Lord ElLENBOROUGH C. J. This inftrument pur- 
ports to be a new and original binding of an apprentice 
by indenture by Ponsford to Smith : it decs not recog- 
nize or refer ro the original indenture of appr^-nticcfliip 
as being an aflignmentof the r.pprenticc under that in- 
denture ; nor does Ponsford thereby aflame to have 
any right to aflent to the apprentice ferving another 
mafter under any form'rr indenture; but only to bind 
her de novo. How then can I fay that this was a ton- 
(ent on his part that ffie fliould feivc Smith as a continua- 
tion of the relation of apprcnticePnip which fne lud con- 
trailed before with him, Pcnf,rd, This would be to 
intend a confent contrary to what appears upon the fa:e 
of the inftrument to have been the intention of the oon- 
trafting parties. I fliouid be forty to overturn the de- 
cided cafes *, but it appears to me that this is diftinguifli- 
able from them •, and that there ia no cafe where the 
firft mafter afFciled to bind his apprentice to another de 
novo by an original indenture, in which his confent to a- 
fervicc as under the former binding has been inferred ; 
and therefore, without difturblng thofe cafes, but leav- 
ing them as wc ftnd them, I do not think that this in- 

ftrumeny 
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flrumcnt proved the confent of Pousford to the fervicc 1809. 

^ith Smith under the otioinal binding. — — 

^ ^ The K 4 NO 

a'^ainjt 

Grose J. afTcnted. The inhabitants 

•* of 

' Chhiitowi. 

Le Blanc J. The leaning of the former declfions 
was to fuppnit every cf fcttlement by implying the 
aflcm of the firft. m after to the feivicc with the fubfe- 
quent mafter ; but then it muft be a confent to a fervice 
with the new mafter under a recognition of the original 
binding ; ami there is no cafe where the fettlement has 
been held to be gained under an entirely new binding 
by an indenture of apprenticelhip : and if we were to 
hold this to be fulTicient, it would be carrying the 
dc£lrine of conftru£five alTent to a fervice under the 
original binding further than any of the former cafes. 

Cayley J. In this cafe the apprentice never under- 
took to ferve the fecond mafter upon the terms of the 
original indenture of apprcnticefliip to the firft mafter, 

5ior did the fit ft nufter confent to any fuch fervice. 

Orders confirmed. 


IIai^mar againjl Playne and Another. Frutay^ 

April z8th« 

* 

'JTHE following cafe was ftated for the opinion of this one having <*- 

Court by the Lord Chancellor. By letters patent lorTcmam'"* 

of the 20th of 1787, the King granted to John 

which he du y 

•nrollcd a fpcciGpatlon, afterwards obtained another patent for certain improvements in the 
faid machines m whicli tlu grant of the former patent was recited 5 and the latter patent con- 
tained the ul'udl condition, that it flionld be void if the patentee did not, within one months 
inroll a fpecitv.at-on particu/ef/y dejcnlim^ and afeertaihing the nature of the [mH invettiiorr, and 
iirt nvkat manner the fttre was to le pet formed : held that a fpecification containing a tulfdc- 
jfcnpLion of the whole machine fo improved, l>ot not diflingiuflVing the new improved parts 
from the old parts, or referring to the former fpecification, 01 her wife ciian as the fecond pa- 
( 7 AC rtciicd the hrft> was a perloimancc of that condition. 

H 3 Harmar 
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1809. plaintiff) for 14 years the folc privilege of 

■ making ufing and vending a certain machine by him m- 

Habmar 

4 f^air,ji vented for vaifing a fhag on all forts of woollen cloths« and 
Flaym. popping or (hearing them, which together come under 
the defeription of cirefTing woollen cloths, and alfo for 
cropping and (hearing of fuRlans ; with the ufual provifo 
or condition for avoiding the patent on failure of inrolling 
t fpecificatlon. In purfuance of this provifo duly 
inrolled a fpeciRcation of the faid invention, with draw* 
ings of the machine in the margin thereof. On the 29th 
q{ March 1794 his majefty granted another patent to 
flarntarj whereby, after reciting that Harmar had ob- 
tained letters patent of the 20th of March 1787 , autho- 
vixing him to make, ufe, and vend his invention of a ma- 
chine for raifing a (hag on all forts of woollen cloths, 
for 14 year^ 5 and further, that he had invented con- 
{xderablc improvements in the faid macliine, for which 
improvements in the faid machine he prayed his majefty’s 
jetters patent for the exclufive enjoyment thereof for 
14 years, purfuant to the ftatute ; the letters patent 
therefore granted to him the foie privilege and authority 
to make, ufe, and vend his faid invenlioriy and have the 
whole profit thereof. The letters patent alfo contained 
a provifo, that if Harmar fliould not particularly deferibe 
and afeertain the nature of the faid invention, and In 
what manner the fame was to be performed, by an in- 
ftrument in writing under his hand and fcal, and caufe 
the fatne to be inrolled in the Court of Chancery within 
one calendAr month next and immediately after the date 
of the faid letters patent, then they (hould become void, 
in purfuance of this provifo Harmar did in due time inroll 
^ fpecificatlon in Chancery, with drawings of the machine 
the margin thereof the introduftory part of which 

fpcc;i6^ 
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fpccification is as follows : To all, Sic. I Hanmr 1809. 
of Shejield^ fend greeting. Whereas his majefty by ~~ 

his letters patent dated the 29th of March in the 34th e^ai ji 

year of his reign, hath granted ro me efpccial licence 
and foie privilege, &c. that I, my executors, &c. and 
aflTigns, at all times during the term of years therein 
exprcfled (hould and lawfully might make, ufe, and 
** vend the machine by me invented and found out for raiC* 

<< ing a Ihiig on all forts of woollen cloths, &c. (as be* 

** fore) within England^ &c. 5 and that I Ihould enjoy the 
whole profit and benefit, &c. of the faid invention for 
14 years from the date of the faid letters patent, ac* 
cording to the (latute, &c. And whereas in the faid 
Ittters patent there is a provifo or condition, that if I 
John Hannar lliould not particularly defertbe and afeer^ 
tain the ?jature of the faid invention^ and in what manner 
the fame is to be performed^ by an inftrument in writing 
** under my hand and feal, and caufe the fame to be in- 
“ rolled ill Chancery within one calendar month next 
** after the date of the faid letters patent, then the faid 
letters patent, &c. (hould become void. — Now know 
** you, th^t in obedience to the faid letters patent, and 
provifo, Sic, I John Harmar do by thefc prefents par- 
ticularly deferibe and afccrtiin the nature of the faid 
invention, referring to ihe drawings in the margin of 
thefe prefents, which I explain as follows.*’ The 
fpecification then proceeds under diflerent letters of the 
alphabet, correfponding with fimilar letters on the draw.« 
ing, to fet forth a full diJifeription of the •luhole of the 
machine ; and the fpecification ends with thefe words ; 

•! And I John Harmar do hereby declare that my laid in- 
ycn^ion is intended to be worked in the maaner herein- 
^ 4 << bef9T« 
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1809. before particularly mentioned.” It was admitted by 
defendants that the improvements for which the fc- 
^agait.Ji cond patent was granted are Included in the general dc- 
feription of the fccond or improved maciPine, as fet forth 
in the fpccificatlon of the fecond patent i and that the 
fecond fpecification docs contain a full and proper deferip- 
tion of the mjhole machine in its improved flate. But the 
fccond rpeciheation does not in any manner point out or 
deferibe the Improvements upon ilie former machine by 
any verbal dcfcriptlon, or by any delineation or mark in 
the drawing; and which drawing is not a reprefentalion 
of the improvements aloncy but of the whole machine in its 
improved Jfaie i nor are the improvements in any manner 
fubftantively and individually explained by the iVcond 
fpecification ; nor is the machine in the improved (hte 
contradillinguiftied from the date and conciulon of it un- 
der the former patent by any explanation whatever, nor 
by any delineation or mark in the drawing ; but what the 
former machine was, and wdiat were the laid improve- 
ments thereupon, are afccrtainable and appear by refjjrring 
to the firft fpecification niid the drawings thereon, and 
comparing the fecond fpecification and the drawings 
thereon with tlie fame. The defendants infided that the 
fccond fpecification was not a due performance of the 
condition of the fecond patent : and the queUion there- 
fore for the opinion of the Court was, whether the pro- 
vifo or condition in the letters patent of the 29th of 
March 1794 had been duly performed by the iniolmcnt 
of the fail! fpecification thereof. 

Holroydi for the plaintiff, contended that the condition 
)iad been duly performed. The patent, and the fpecifi«» 

Cfttio^t 
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cation referring to it, are to be condrued together as one 
inttrument, as in Hornilower v. fioulfon (a) •, and the fep 
(;ond patent recites the fird, and that the patentee had 
invented certain improvements in the former patent nia- 
chine, for which inoprovements another patent was 
prayed, which the king grants. The fird patent and 
fpecification being inrolled, the public mud be taken to 
l^now their contents ; or at lead the fecond patent, by 
referring to the fird, directs the party fo the fource from 
whence that information may be obtained in the manner 
required by law. The very nature of the fecond patent, 
which is for improvements in a machine for which a for- 
mer patent had been granted, points to fuch former pa- 
tent and the fpecification annoyed ; there ivced not be an 
exprefs rd'crenic: and by comparing the two patents 
and fpecifications together, the party feeking for informa- 
tion, as to M hat he may lawfully make without the licence 
pf the patentee, mult neceflarily fee for what particular 
parts of the improved machine the fecond patent was 
granted ; and the patentee was not bound to date in his 
fecond fpecification that which he had before dated 
feparately in his firft, and which the fubjcdl was bound 
to know. A fpecification need not contain every thing 
at length relating to the fubjcdl-mattcr, but may refer to 
other public indruments, or to general fources of know- 
ledge, which every perfon of rcafonable (kill and infor- 
motion on the fubjecl may fairly be prefumed to know. 
There is a condant retcrence in thefe inftruments to 
drawings which accompany them, and without which 
the defeription of the particular invention would not be 
intelligible. [Lord EUenborougb C. J. afked whether it, 
^ere meant to be contended that a fpecification might 
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refer to fuch and fuch articles in Chamberses Dlftionary 
for a dcfcription of one part of a machine, and to certain 
other deferiptions in other books for other parts, and fo 
on ; which would lead to great inconvenience, and make 
the new invented parts dcf'ribed wholly unintelligible to 
thofe who were not furni(hed with thofe works ; when 
the ohje£l of requiring a fpecification to be inrolled 
feemed to be to enable perfons of re.ifonai'le intelligence 
and {kill in the fubjcdl- matter to tell from the infpe<!Iiiou 
of the fpecification itfelf what the invention was for 
which the patent was granted, and how it was to be 
executed.] The public muft rake notice at their peril of 
all patents on record, and the laft of them to which the 
fpecittcation in queftion belongs refers to the other. No 
perfon can be mifled by the fpecification of a patent for 
an improved machine deferibiog the ^{uhsle machine fo 
improved \ it is even more convenient than merely ftating 
what the improvements are ; which would be a literal 
compliance with the condition, but far lefs intelligible ; 
for fuch a bare method of deferibing the new invention 
would require a much higher degree of knowledge and 
memory of the fubjefl-matter, and of every former pa- 
tent, than this which deferibes the whole combination of 
new and old parts, forming the entire improved machine* 
The patentee has only an cxclufive right to the •whole 
combination for which his patent is granted, and the ufc of 
particular parts only is no breach of his rights : the de-* 
I'cription therefore of the particular improvements, dif« 
tin£l from the parts in general ufc before, would be ufc-* 
lefs to all, and lefs intelligible to many.. Patents were 
formerly confidered as injurious monopolies, and were 
therefore confirued by the Courts with great (Iridnefss 
but now when a more liberal and juft view of the fubje£t 
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pievailsi they are properly conHdered as hi,ih)y ad van- 1809. 

tageous to the public, by holding out an encouragement " ' 

, . • . Habmai 

to ingenious men to difclofc thtir inventions; and Lord 

jLtdon, wht-n prefiding in C. Lid, in a cafe of Cart* 

%vnght V. Arnotty in Eajler Mm 1800, in that court, that 
they were to be confidcred as bargains hetwetn the in- 
ventors and the public, to be judged of on the principle 
of keeping good faith by in ikiug a fair difclufure of the 
invention, and co be conltiued aia other bargains. 


Lord Ellenborough C. J. The difficulty which 
pnff's m ll is, whether tliis mode of making the fpecifi* 
cat ion be not calculated co mifl-ad a perfon looking at 
it, and indvvee him lofuppofe that the term for which the 
pdent is granted imy extend to preclude the imitation 
of other paits of the machine than thofe for which the 
nc^’ patent Is granted, wIkii he can only tell by com- 
paring it with fomo other patent what are the new and 
what are the old parts : and if this may be done by re- 
Avrence to one, why not by reference to many other 
patents, fj as to rend»rr the inveftigation very complicated. 
It m ty not be neceffary indeed, in dating a fpecific.itloa 
of a patent for an improvement, to date precILIy all the 
former known paas of the machine, and then to apply to 
thofe the improvement; but on many cccafioiu itniiy 
be fufficient to refer generally to them. x\s in the in- 
dance of a common watch; it may be fufficient for the 
patentee to fay— take a common watch and add or alter 
fuch and fuch parts; deferibing them. And when Lord 
Mansfield faid {a) that the meaning of the fpecific ition 
was that others might be taught to do the thing for which 

(a) Lidrdct v.y/jhrtfcn^ Sittings at WtPmxrflcr after Hilary 1778, 

Nh [76.] 


the 
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the patent was granted, it rnufl: be underftood to enable 
perfons of reafonably competeijt {kill in fuch matters to 
make it ; for no fort of fpecification would probably 
enable a ploughman, utterly ignorant of the whole art, 
to make a watch. 


Wetherell^ contra. The provifo in the fecond patent 
is exprefs, that the patentee (hall particularly deferibe 
mnd afeertain the nature of the fiiid invention (i. e. the im^ 
provements), and in what manner the fame was to be per- 
formed,*' &c. : if that condition be not performed, the 
patent is declared void. Now it is not pretended that 
the improvements of the machiie, for which alone the 
fccond patent was granted, are particularly deferibed and 
efeeriained in the fpecification, but the ivhote machine, 
including indeed thofe improvements, is fo deferibed, 
without afeertaining the newly invented parts. But the 
patent was not for the luhole machine^ but for a part only : 
fo that no perfon looking only to the fecond fpecification, 
or to that and the patent to which it appertained, could 
inform himfcif for what parts of the machine that pa- 
tent was granted: and that knowledge can only be ac- 
quired by looking to both the patents and fpecificatlons. 
Unlefs the alteration of or addition to an old maeijine be 
bona fide an improvement and ufcful (a) to the public, 
the crown cannot grant a patent for it ; and therefore it 
(liould appear upon the face of the inilrument itfclf what 
the improvement is. Mr. Juftlce Buller^ in the cafe of^ 
^he King v. Arkwright (^), lays down certain rules for 
the conftruflion of patents, under the 3d and 4th of 
which the objections to this patent range — ‘‘ 3dly, If this 

(a) Vide Bull. N,P. [77], pi 4. Rule the 4tli. 

Sitting* at after I'linUry 1785. Jjt» 

fpecificft'* 
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fpedfication be in any part of ft materially falfc or de- 
feftivc,” the patent is void. “ 4thly, The patent mud 
not be more extenfive than the invention ; therefore if 
the invention con (id in an addition or improvement only^ 
and the patent be for the luhole machine or manufadfure, 
it is void (^).” Now here the fpecification is materially 
defeflive, in not afeertaining how much of the whole 
machine deferibed is the new invention : and though 
the plaintiff has not taken out this patent for the whole 
machine, yet having obtained his patent for the improve* 
ment of the marline, he has not made a fpecification of 
that improvement, as he was bound by the condition of 
the grant to do ; but has made a fpecification larger than 
the patent, upon the face of which the particular im- 
provements cannot be afeertained. In Turner v. Win* 
ter (^) it was held that if the fpecification were ambigu- 

(tf) For this latter is cited, (among other cafes, In which it v/as fo ruleil 
by Lord MjtitJieLi ,) the cafe of The King v. Elje, Sittings at 
after MUbaclmas 1785, cor. liuHtr J. The patent there was for a new 
invented manufadture of lace, called French, otherwife Ground Lace. 
The fpecification went generally to the invention of mixing filk and cot- 
ton thread upon the frame. On the pait of the profecution, it woi 
clearly (hewn that, prior to the patent, Hik and cotton thread had been 
Ufed together and intermixed upon the fame frame ; and the defendanfa 
oounfcl acknowledged the fadl ; but fald he could prove clearly chat the 
former method of tiling the (ilk .and cotton thread was quite inadequate 
t» the purpofe of making lace on account of its coarfenef^, and that the 
defendant alone had invented the method of intermingling them, fo as 
to unite (Ircngih witli finenefs. Bur per BulUr J. It will be to no pur- 
pofe. The^patent Jlaims the exclulive liberty of making lace compofed 
of Elk and cotton thread mixed ^ not of any particular mode of mixing 
at : and thereforci^ as it has been clearly proved and admitted that filk 
mid cotton thread were before mixed on the fame frame for lace in fome 
mtde or other, the patent is clearly void, and the jury mud find for the 
crown. Verdi£% accordingly. 

{ b ) X 7 trm Bep . 6o2« 


1809. 

Habmae 
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OUS, or gave diredtons which tended to mifleid the 
public, it avoided the patent. It is not enough then that 
perfons of great (kill and txperif'ncc may he able to find 
Out the invention from the fpecification ; hut it fli ulJ 
be plainly dated, fo that a perfon of r^afon <ble know- 
ledge and experience upon the fubjc£l may immediately 
bo made acquainted with the invention. The fpecifica- 
tion ought to inform the public what the thing is fot 
which the patent is granted, and how it is to be made, 
and not merely infutm them where clfe that information 
is to be acquired ; tor that Is not a con^liance with the 
condition. No perfon applying to the fpeclfication of 
one patent is bound to know that another has been 
granted. If inquiry be neceflary to be made for fadts dehors 
the inftrument itfelf, it is difficult to fay where the line 
is to be drawn : references may as well be made to dic- 
tionaries of arts and fciences, philofophical tranfaitions, 
&c. as to other patents and fpecifications : the patentee 
is not to throw on the party inquiring the trouble and 
expence and lots of time of acquiring the knowledge of 
his invention by inveftigation and comparifon. The ge- 
nerality of the whole defeription may render It as am- 
biguous and diiFicult to be underdood, as the too great 
generality of the particular terms in Turnery, Winter did. 
The public may well imagine from this fpecificatiotl 
that the plaintiff had a patent for the vikote machine, 
when in truth it was only for a part of ir. It may be 
doubtful whether a diredl reference to the former fpeci- 
fiqation would have fufficed 5 but here there is no fuch 
reference; but the two inftruments ve endeavoured to 
be connedted through the intervention of the fecond and 
firft patents. If there were a fucceffion of patents for 
feveral iniprovementS| ending at different periods, it 
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might be extremely difficult for a perfon to coIleA from 1809. 
fpecifications of this kind the periods when the feveral ' 

Harmar 

inventions would be open to the public. But the true 
fenfe of the condition is to give the public direifl; and 
complete information of the manner of executing the 
invention, without further fearch or trouble. \LcLlanc’], 

There lies the difficulty *, for fuppofe the fpecificatlon had 
merely-defcribedthe improve ments,fuch as the addition ofa 
crank or a ferew to fuch or fuch a part; muft not the party 
ftill have referred to the original fpecification, or at lead: 
have brought a full knowledge of it with him, before he 
could underftand truly how to adapt the new parts de- 
feribed to the old machine ?] Admitting that there may 
be fomc difficulty in fatisfying the ebjeft of the fpecifi-* 
cation by a mere defeription of the new parts to be added 
to the old machine, the patentee would be bound to date 
fo much of the original fpeciiication as would make his 
defeription of the improvement intelligible ; and perhaps 
the better and fafer way would be to (late the whole, 
and then to mark by references the new parts ; but in 
whatever way it be done, the public (hould be able to 
afeertain at once, without looking to any otlier indru- 
mentt, which are the new parts for which the patent is 
granted ; and no objedlion could be made to any furpluf- 
age of explanation, provided it was not given in a manner 
to confound the inquirer as to the new invention. 


Holroyd^ in reply, faiJ, that if references to other in- 
ftruments were made in fuch a manner as to obfeure the 


fubje^k and confound the inquirer, that would avoid the 
patent: but fo far as the public are intereded in having 
• perspicuous defeription of the machine in its mod im« 
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1809* proved (late, it cannot be done more effedlually than by 
* defcribing the entire improved machine; and thofe who’ 

agamji are interefted in difcrlminating between the old and new 

PlAYNl. 

parts can have no difficulty in doing fo by comparing theJ 
two fpecifications ; the latter of which, through the me- 
dium of the patent, having exprefs reference to the for- 
mer one ; and every perfen being bound at his peril to 
notice thefe inrolmcnts, and being liable to an aflion for 
infringing the patent, without having perfona! notice of 
it. Admitting', therefore, that a patentee cannot refer an 
inquirer to books or other writings, which he may or 
may not be able to obtain, or can only obtain by paying 
for it, or by the indulgence of another j yet here he is 
referred to a public fource of information appropriated to 
this exprefs purpofc, which the patentee himfelf has 
afforded, and which the other has a right to have. 
[Bayley J. Suppofe the former patent and fpecification 
to be lod by accident; how is the public to know from 
the fpecification of the fecond patent how much of the 
, whole improved machine they may ufe ?] The law 
prefumes that all records will be properly preferved4 
The fame difficulty, however, would occur if a drawing 
annexed to the fpecification in queflion were loft : and 
indeed in the cafe put, there would be an advantage to 
the public in this mode of fpecification more than fuffi- 
cient to counterbalance the lofs of the particular infor- 
mation, as thereby the knowledge of the whole improved 
invention would be preferved. The greater difficulty 
would be thrown upon the patentee himfelf in (hewing 
what the precife improvement was, in an aQion for the 
infringement of his patent ; his claim of monopoly being 
confined to the whole combination deferibed. As to the 

labour 
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labour or difficulty of comparing the fecond with the firft 
fpectfication, in order to find out the invention, feme 
labour and difficulty of this fort tnuft alurays occur where 
drawings arc referred to annexed to the fpecification ; 
they muft be read and compared together, and the party 
mud bring' his general fcientific or mechanical know- 
ledge, and perhaps other general information, to bear 
upon the fubje£t. If the firft fpecification had been 
actually recited in the fecond, there muft have been the 
fame labour of comparifon as in this cafe : the only dif- 
ference here is, that the party muft refer to another 
parchment on record. 


1809. 

Habmae 

pLAYtifi 
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Lord Ellenborough C. J« I own I was dif^ofed to 
think that it was a departure from the terms of the pro- 
vifo for the patentee merely to tell the inquirer, who 
came to confult the fpecification, how he might learn 
what the invention was, inftead of giving him that in« 
formation diredly. But I feel imprefled by the obferva* 
tion of my Brother Lt Blanc, that the trouble and labour 
of referring to and comparing the former fpecification 
with the latter would be fully as great if the patentee 
only defcribed in this the precife improvements upon the 
former machine. Reference muft indeed often be ne- 
ceflarily made in thefe cafes to matters of general fcience, 
or the party muft carry a reafonaUe knowledge of the 
fubjeA-matter with him, in order clearly to comprehend 
fpecifications of this nature, though fairly intended to be 
made. We will, however, confider of the. cafe, and 
certify our opinion. . 


Tht Court afterwards certified to the Lord Chancellor, 
that they had heard the cafe argued by counfcl, and .were 
Vet. XL I of 
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of opinion, that the provifo or condition in the letter^ 
patent, bearing date the 29th of March i794> had been 
performed by the inrolmcnt of the fpctification thereof 
fet forth in the cafe. 

(Signed) Ellenborough. 

N. Grose. 

S. Lu Blanc. 

J. Baylly. 


'TucfJay, 

2d. 


Esdaile and Others aga'wjl Sowerby and 
Meller. 


Though the in- 
dcrlcTS of a bill 
cf exchange had 
Xull knowledge 
vif the bank« 
ruptcy of thf 
drawer and of 
tlic infolvcncy 
of the acceptor, 
tefore and at 
the tinfie when 
the b.ll became 
due} and within 
a day alter no- 
tice might (bui 
for a miflakc of 
the holders) in 
due courfe have 
reached them 
from the hold- 
ers communi- 
cated fuch their 


^^SSUMPSIT by this plaintiffs, as indorfees, againft the 
defendants, as Indorfers of a bill of exchange dated 
the 1 8th of November 1807, dravm at three months date 
by Ckeetham uporf Hill for 2co/., payable to the defend- 
ants’ order, and by them indorfed to the plaintiffs, and ac- 
cepted by Hilly payable at the banking-honfc of Werey 
Bruce and Co. in London. Pica, the general ifluc. At 
the trial at GuiMall the jury found a vcrdl£l for the 
plaintiff, fubjefl: to the opinion of the Court on this cafe. 

Cheethc^my the drawer, being rcfident at Manch^er, 
drew the bill in queftion upon Hill the acceptor, who was 
his clerk or agent refident in London fo’r the purpofe of 


knowledge to 
the bankers in 
Liverpool j with 
Wliom they had 
before i.ifcount- 
cd the hill, and 
who l)ad tranf- 
mittc'' It to the 
holders m Lon- 
don } yet t'iatdid 
not difptnf!; 


felling goods for him, but carried on no buGnefs on his 
own account, nor had he any property of his own. The 
defendants got the bill difeounted by M^/sy Dale, andi 
RogerSy bankers in Liverpooly who remitted it to the plain- 
tiffs their tqwn bankeni, who gave them credit for it in 
account. The bill was regularly prefented for payment 


01 tiic dithonoar of Febtuurj when it became due, but was difhonoured. 

tn due time to 

the mdorlers. Cl WhcH 
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When Ch^ethatn gave the bill to the defendants he owed iBop, 
them above r2oc/. Hill had cfFefts of Cheetham in his — — 

hands at that time and afterwards, but not when the bill againft 
becr^me due. Cheetham (lopped payment on the 24th of 
January^ became bankrupt before the bill was due; and 
was in the Gazette as. a bankrupt on the 26th of February. 

He acquainted the defendants with his fituation at the 
time of his (lopping payment, and told them that any 
paper which became due after that time would not be 
paid. They alfo knew that /fiV/ had no funds when the 
bill in queflion was running but what Cheetham fiirnifhed 
him^with. Cheetham on the 14th of January gave them 
forne other paper to cover outdanding bills, and told 
them at the fame time that the bill in quellion would not 
be paid. The other paper which was then delivered to 
the defendants turned out w^holly unproductive. The 
pUintifFs fent back the bill in queftion from London by 
the pod on Monday the 2 2d of February^ bUt by miftake 
fent it to the bank at Birmingham inftead of to Mofs^ 

Dale and Rogers at Liverpool. The bill wa« returned by 
the Birmingham bank to the plaintiffs in London on the 
25th, w'hen they remitted it by the fame pod to Mofs^ 

Dale and Rogers at Liverpool^ where it was received by 
them upon the 27th, and immediately fent to the defend- 
antSi who refufed payment. The def^dant called 

on Mg/s Dale and Rogers on the morning of the 25th of 
February^ and alked if the bill were returned ; and on being 
told that it was not, Meller faid, Gentlemen, I think ' 

** it necefliry to give you notice that I Ihall hold the 
parties rcfponfiblc for this bil} wherever the negleCk 
«• Mofs faid, You know the drawer and ac. 

ceptor arc infolyent, and therefore I beg you will take 
fttch fteps as if the bill had bei^a returned regularly.'* 

I ^ And 
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iSep. ~ And upon JUtfs alking if it were pofltble the bill coaTd 
EinATLB expreffing his furprixe that it had 

•g*^ not been returned, Mel/er anfwered, ** It is impolHble 

SowtttT. 

the bill can be patd| as both the drawer and acceptor 
** are infolvent, and bills of the fame parties have been 
** diOionoured, and therefore it is impoibble the bill can 
be paid/* If the bill had been fent back to Afe/t 
Dale and Rogert on Monday the 3 ad of February, it would 
hare reached them on Wedmfdai morning the a4th, 
twenty-four hours earlier than Metier made the above 
application. M(^t Dale and Rogers held the plaintiffs 
to be refponfible for the bill to them ; the negle£f • if any, 
being in the plaintiffs, and not in the hbufe of Me/t and 
Go. The queftion for the opinion of the Court was, 
whether under the above circumdances the plaintiffs were 
entitled to recover. If fo, the verdi£f was, to Hand } if 
not, then a nonfuit was to be entered. 

Lames, for the plaintiffs, faid that the queftion 
meant to be agitated was whether knowledge in the de- 
fendants of the infolvency of the drawer and acceptor of 
the bill, and that it muft hare been diftionoured at the 
time when it became due, were equivalent to a£Iual notice 
given to them of fuch diflionour by the holders of the 
bill: but there s^lre feveral cafes («) upon the fubjefk 
in which the want of notice was held fatal ; though this, 
he faid, went further than any of them ; for not only no 
prejudice had arifen to the defendants from want of the- 
ofual notice t Cheetham the drawer having given them 

{a) ySde Stafits v. Okiiutf t Sfpo No P* Caf. 313. Nahotjim t« Gca* 
ihitg % H- Biaio 609. 9 f^U$t!d v. Sa^ait^ % Bof* tP PalL 977*1 Md (Bigg 
T. CaMttf 3 Brf, and Pnll, S39. And r«e Rnft! r, Laagktaffff ViHgL 515. 
Mid fPMngtinSo Fvrkffg S Eifi, tfS* 


notice 
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notice of his infolvency before the bill was dac, and the 
acceptor being known to theoi to be a mere man of ftraw; 
but the defendants had declared their knowledge of all 
thefe fads to the plaintiff's* agents at Liverpool on the day 
after the very earlieft intelligence of the aduai difiionour 
of the bill could have reached them by a regular notices 
which was only delayed by accident : and this communi- 
cation he contended was a difpenfation of any other 
notice. 


Part contra was flopped by the Court. 

laord Ellemborouch C. J. It is too late now to con- 
tend that the infolvency of the drawer or acceptor dif* 
penfes with the neceflity of a demand of payments or of 
notice of the difiionour. And as to knowledge of the dif* 
honour by the perfon to be charged on the bill being equi- 
valent to due notice of it given to him by the holders the 
cafe of Nichol/oa v. Gouthit is fo decifive an authority 
againll that dodrincs that we cannot enter again into the 
difculfion of it. 

Le Blanc J. Ld. Chief Jufticc Eyre was much dif- 
pofed in that cafe to have diipenfed with the notices but 
found liimfeif precluded by the authorities. 

Bayley j. It was faid in Tiadal v. Brown (a) that 
notice means fomething more than kmwleJges becaufe it 
was competent to the holder to give credit to the 
makers £cc. ^ 

Pet Curiam^ Poftea to the Defendants* 


117 

1809. 

EfBAlLK 

SVWIPBV. 


(a) « YVr« 16^ 

*3 
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ITuefdayt 

Evidtncc of in 
account Aatcrl, 
whereby tl.e de- 
fendant admit- 
ted a Gciiain 
I balance du. to 
the plaintiflf, is 
not done away, 
X but confirmed 
in lupjjort of an 
afiTumpfit, by 
evidence of a 
foreign iudg- 
meiu recovered 
by the plaint. ft' 
for the fame 
furn, with a fiay 
of et'^cution foi 
fix months to 
e ijblc the de- 
fendant to prove 
a counter de- 
in..nd, it he had 
any . and the 
plainr>fi' not 
hviving declared 
till alter chat 
pciiod, It was 
hc\*\ no objec- 
tion tlut the 
writ fued 
out and t) e de- 
fendant aii'cAed 
beiOKt;* 


Hall agatn/l Odber. 

^j^HE plaJntifF declared in Hilary term 1808 upon a 
judgment obtained by him againft the defendant, in 
the court of King’s Bench at ^ebec in Lower Canada^ in 
February 1807, for 8096/. 15/. 8Je/. with intereft at 5/. 
per cent, from the 31ft of Oclober 1805. There were 
alfo counts for goods fold and delivered, for interefl, for 
money lent, paid, had and received, and on an account 
Bated. The defendant pleaded the general iffue ; and at 
the trial before Lord Ellenhorough C. J. at Guildhall after 
laft Trinity term a verdidl was found for the plaintiff for 
9193/. I2i. 8i^., fubje^l to the opinion of the Court ou 
the following cafe. 

The plaintiff a merchant in London^ and the defendant 
a merchant in Canada^ had had various dealings together, 
and about the middle of 1806 the plaintiff brought an 
a£llon againft the defendant in the court of King’s Bench 
at ^tehec for 8096/. 15/. 8 It/., to which the defendant 
pleaded the general iffue ; and a crofs caufe, called in 
that court an incidental caufe, was inftltuted there by the 
defendant for money alleged to be due to him. The 
following judgment was proved. in evidence on ihe part 
of the plaintiff, entitled, “ Province of Lower Canada, 
diftridt of ^ 4 ebec, King's Bench, Superior Term, Fri^ 
day 20th February 1807, plaintiff, v. T^ 2 "; 

Odber defendant, and vice verfa. The court having 
« duly c^camined and confidered the pleading, proofs, &c. 
<< as well in the caufe in chief, as in the incidental 
caufe, &c. ; it is confidered and adjudged that the faid 
« C, C. Hall do recover from the faid T, T. Odber 8096/. 
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^ 15/. BIrf. fterling, with intcreft thcrtfon at five per cent. 

from the 31ft of OBober 1B05 until perfeft payment 
“ and cods to be taxed : but execution is hereby Jlayed until 
the further order of the Court. And the Court declarer 
that this jufigmeiit fo pronounced for the plaintiff ia 
“ this caufe in chief fiull be hereafter defeazanced and 
‘‘ reduced by a dedudtion of fuch fum as tlie faid Court 
“ fh;’^ adjudge to the Lid incidental pltinliff* upon the 
“ final hearing of the Lid incidecjtal caufe ; rcLrving to 
the Lid C. C. Hall fuch recou’:L for the refidue of hi^ 
demand as he may legally have, &c. And it is further 
“ confidered by this Court, that it be permitted to the 
faid incidental plaintiff to fue out with all due diligence 
a commiffion for the cxamitialion of the incidental de- 
fendant, and fuch ncceflary wiinefles on the part of 
“ the Lid incidental plaintiff as may be refident in Great 
Britain^ or elfe where without this province, upon in- 
terrogatories and crofs interrogatories to be duly filed, 
** 5 cc. And in order that the Lid Incidental plaintiff may 
“ have a rcafonable time allowed him to prove his de. 

mand, the Court doth grant fix calendar months from 
“ the date of this judgment for the return of fuch com- 
miffion. And the Court dotli referve its judgment, and 
all further direflions upon the exceptions or demurrer 
filed by the incidental defendant in the faid incidental 
caufe, until the final hearing of fuch caufe/' The de- 
fendant having arrived in England^ the plaintiff on the 
3d of filly i 3 o 7 fued out a bailable writ againft him for 
5000/. ; upon which the defendant was arrefted on the 
% 6 \tAJuly 1807, and committed to the King’s Bench 
prifon on the 24th of the fame month, being within the 
fix" calendar months from the day of the beforementioned 
judgment at ^ttbea no notice of any cotnmiillon or pro* 

1 4 ce^ding 
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1809. ctedmg in the incidental caufe having then or (ince been 
gWen by either party. The plaintiff alfo gave in evidence 
an account current between him and the defendant^ 
figned by the defendant, commencing with a balance to 
the defendant’s debt, as due to the plaintiff on a former 
account up to the ift of January 1805, of 1^,6641, 
ad , ; and after various items on each fide of fuch account, 
concluding with a balance due to the plaintiff on thy 31(1 
of Oiiober in the fame year of 8096/. 15/. 8irf. And no 
other evidence was given at the trial. The queftion for 
the opinion of the Court was, whether the plaintiff were 
entitled to recover either on the beforementioned judg* 
ment, or on the other evidence, notwithflanding fuch 
judgment had been adduced in proof. If he were, the 
verdifi was to ^nd : if otherwife, a nonfuit was to be 
entered. 

Marryat for the plaintiff, in anfwer to the expeAed 
,obje£lion on the part of the defendant, that this was only 
an interlocutory judgment, faid it was immaterial whe« , 
ther it were interlocutory or final: if final, the adion is 
fullainable on the judgment: if not final, then at mod 
it is only evidence of an a£lion depending in an inferior 
court, and therefore is no bar, nor could it even have 
been pleadable iit abatement (o), to the plaintiff’s reco^f 
vering upon the account ftated. In UOt, however the 
judgment in the principal caufe is final as to the debt due 
from. the defendant to the plaintiff, on which fum intereft 
is to bo calculated % and only execution is ftayed until a 
certain tirne, to give the incidental plaintiff (the defendant 
in this and in the original a£rion)an opportunity of eftat 
hi; counter demand } which if he had foecee4p4 

tf) VWe cafe, j ef • Ph 
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Sn doing, it may be fuppofed dbat the prorincial court 
would only have allowed executioa to be fued out for the 
balance. But no fuch counter demand appears now to 
exift ; and if it bad, it would have been competent for 
the defendant to have fet it off in this aftion. With re- 
fpe£t to this z€t\oa having been commenced before the 
fix calendar months allowed to the defendant to prove 
his counter demand in the incidental caufe, it is no ob- 
jeftion { for even in the fuperior courts here, where the 
allowance of a writ of error is a ftay of execution upon 
a judgment recovered, yet an action may be brought in 
the mean time upon the judgment either againft the prin- 
cipal or againft his bail on their recognizance } and it is 
a common motion in the Court to ftay proceedings pend- 
ing a writ of error. But though the Gmple contrail debt 
were merged in the judgment, and the plaintiff were con- 
cluded from fuing upon the judgment before the fix 
months, yet the procefs and arreft being before the day 
it no objeition, as the declaration was not filed till after- 
wards (o). adly, Suppofing this Were only an interlocu- 
tory judgment, then it would not ftand in the way of this 
adion on the original fimple contrail debt. Nor indeed 
it any foreign judgment. more than evidence of a fimple 
contrail debt (3) i for the defendant may impeach the re- 
gularity of the proceeding, or fliew that it was not well 
founded ( as by (hewing that it was obtained in bis ab- 
fence (e). The pendency of another fuit for the fame 
caufe of ailion even in one of the fuperior courts here is 
only pleadable in abatement } and the pending of fuch 

(«) V, tt'ihOng, 7 Rtf. 4. and Swamtit v. 

fi) VidetBUbr V H'intr, DiagK i. and the eafei there cited. 

(rj Vide pudaiuM v. Rnektrt 9 £4/1, iya< 


adion 
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aflion in an inferior court (and every foreign court is la 
be taken as fucli) is not pleadable at alK 

Copley^ contr^ There having been a judgment by a 
court of competent jurifdidlion between thefe parties^ 
the plaintiff cannot now revert to his original caufe of 
adtioni but muft (hape his demand in conformity with 
that judgment. In this refpe£l there can be no difference 
between a foreign judgment or any other, whatever there 
may be in the form of a£lion : the plaintiff who fued in 
the foreign court cannot be allowed to difpute the validity 
of the judgment obtained there by himfelf. Then by the 
terms of the judgment the plaintiff was prohibited from 
fuing for his debt till a certain time allowed for the de- 
fendant to eftablifh his counter demand, (which was in 
the nature of a fet-off to the original a£lion,) and till that 
was afcertain(!d, it could not be told whether any thing, 
or how much, were really due to the plaintiff. The plain- 
tiflF therefore had no right to anticipate that period ; 
which might afterwards be extended by the provincial 
court on application and reafonable ground (hewn for 
further delay. In Sadler v. Robins [a) it was held by 
Lord Ellenborough at nifi prius, and afterwards by this 
Court on motion for a new trial, that aflumpfit would 
not lie on a decree of a foreign court, whereby the 
fendant was ordered to pay a certain fum to the plaintiff 
on a particular day, JirJl deducing thereout the defendant^! 
iofis to be taxed by the proper officer^ without fbewing that 
the defendant’s cods had been taxed, fo as to afeertain 
what was the fum really due. [Lord Ellenborough C. J. 
That was not a complete judgment as to what was di^e 
till the cods were taxed. But this ds a complete judg** 

(a) 1 Cevtyb. M P. Cef. 153 . 

went 
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ment as to the debt due from the defendant to the plam- 
tiff, and whatever might ultimately be deduced as a 
counter demand was to be afeertained in a collateral 
proceeding, which the defendant was at liberty to profe- 
cute within a given time. I thought at firl^ that the two 
cafes were more alike than I find they are.] At any rate 
the evidence (Ikws that there is ftlll an unliquidated 
account fubfiftinj^ between thefe parties, which will pre- 
clude the plaintiff's recovering upon the account dated. 
The parties have met to (late their account under the 
fan£lion of a court of competent jurifdiftion abroad^ 
choferi by the plaintiff himfelf ; the items have been af- 
eertained on the one fide, but not on the other j and till 
that is done, or the proceeding there is clofed, it cannot 
be told how much is due to the plaintiff. And as to the 
other evidence given of an account dated between thefe 
parties in 1805, that is done away by the evidence of the 
judgment, which (hews that that account was again opened 
and in controverfy in 1807. Thia is different from the 
cafe of a judgment recovered here, and a day of execu- 
tion on allowance of a writ of error ; for this is the cafe 
of a judgment fufpended^ in order to afcertain what is the 
fum really due. 

Lord Ellenuorough C. J. There arc two counts in 
the declaration ; the one upon a foreign judgment, which 
is faid to be fufpended ; the other upon an account dated. 
The judgment is for a fum certain found to be due from the 
defendant to the plaintiff, with intered thereon from a cer- 
tain day pad j but with a day of execution till the further 
order of the Court ; and this at fird druck me as an in-* 
complete judgment, on which no a^ion could be main- 
tained 
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O0Ilt. 


tatncd here. But we have been prefled with the courfc 
of proceedings in our own courts, where upon judgment 
recoTcred and a (lay of execution upon the allowance of 
a writ of erior, an a£tion lies neverthelefs upon fuch 
judgment in the mean time ; and applications are continu- 
ally made to the equitable jurifdidion of the court to 
ftay proceedings in fuch aftions pending the writ of 
error (a). No application of that fort was attempted to 
be made in the prefent inftancci in analogy to fuch prac« 
tice of the court in common cafes. Can* we then fay that, 
taking this to be a final judgment, the plaintifF is not 
entitled to his a£fion on the judgment, noewithftanding a 
ftay of execution ? But fuppofing this not to be confi- 
dered as a final judgment, it would not (lay the plain- 
tiff’s action on the fimple contradf upon the account 
ftated, and (till the plaintiff would be entitled to recover 
upon the evidence on the account ftated. In either view, 
ftri£fly fpcaking, judgments la foreign courts are not to 
be confidcred upon the fame footing as ju lgmcnts in our 
own courts of record j they are but evidence of the debt; 
they do not bar or ftay an adion on fimple contrad ; but 
aflumpfil lies on them, and it is open to the parties to 
enter into the queftion of their rtgularity ; as in the in- 
ftance mentioned. If then the plaintiff’s demand did not 
pafs in rem judicatam, fo as to become matter of record, 
and no objedion can be made on that ground to the 
form of this adion of afllimpfit, the judgment was clearly 
evidence of his demand. And on the other ground, af- 
fumpfit lies to recover a liquidated balance. But then it 
is objeded that there was a ftay of execution for fix 
months, and that the plaintiff could not fue for his dc^ 
inand before : but that time was gone by long before the 


(a) Vide I 7idd, cb. so# 


filing 
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filing of his declaration in this action ; and if we were to 
advert to the purpofe for which the ftay of execution was 
granted) it appears that the time had elapfed without any 
ftep taken by the defendant to fuftain his counter de* 
mand : and if there had been any equitable ground for 
ftaying proceedings in this aAioO) he ought to have ap- 
plied to this court. Therefore neither on legal) nor on 
equitable grounds is there any objedion to this a£lion) 
either on the ground of the foreign judgment or on the 
account ftated. 

Gross J. It is ftated that the phintift gave in evi- 
dence an account current between him and the defend- 
ant) figned by the defendant) in which he acknowledged 
the balance due. to the plaintift which he has recovered : 
that is decifive to (hew an account ftated between then)) 
and a certain fum due to the plaintiff : and there is no- 
thing to fhake this evidence ; for a foreign judgment is 
only evidence of the debt due ; and taking that judg- 
ment in every poffible way) no objeAion can be raifed 
upon it to the plaintiff's recovery in this a^ion. 

Lr BlAHC J. It was long ago determined that a 
judgment in a foreign court has only the force of a fitnple 
contra^ between the parties : it is evidence of the debt. 
This judgment therefore only went to ftiew what demand 
the plaintiff had againft the defendant) and it afcertains 
the amount ; but then it goes on to ftay execution for a 
certain timC) in order to enable tire defendant to eftaUifti 
t crols demand if he had any : and that diftinguiflies this 
from the former cafe of W/rrv.J!«^<r; fiortherethe de- 
fendaot's cofts were firft to be taxed) and dedaAed frotn 
the fum which had been found due to the plaintiff upon 

his 
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his original demand: fomething therefore was clearly diie 
to the defendant ; and that was firfl; to be afcertained be«« 
fore the plaintifTwas entitled to the fruits of his judg* 
mcnt \ and till that was done his dema^id was not afc*er« 
tained. But here the fum due to the plaintiff is afcer- 
tained by the judgment, and that is evidence of the debt 
due to him: and then aJumpfit may well be brought to 
recover it, as it is clear that a foreign judgment is no 
merger of a Ample contra£t debt. But this, it may be 
fald, is evidence of the debt, with a (lay of execution for a 
certain time. If however the defendant had had any real 
crofs demand to effablifh which the bringing of this 
aAion prevented him from doing, he (bould have applied 
to this Court to Aay the proceedings upon the ground that 
the Court abroad had reftrved to him a certain time fur 
that purpofe ; and if he had (hewn any merits, the Court 
would have (laid the proceedings in order to give him 
the fair benefit of that refervation : but no ground of that 
fort was laid before the Court ; and therefore no anfwer 
has been given to the plaintiff’s demand. 

Bayley J. The plaintiff proved a fettled account 
here between him and the defendant, by which the latter 
acknowledged to be indebted to him fo much on the 
balance. He alfo proved a judgment recovered in a fo« 
reign court for thii fum againft the defendant : that was a 
conArmation of the account fettled. But it appeared that 
the defendant in that fuit had made a coiinter demand \ 
and the Court there fufpended the execution of the jadg« 
ment given for the plaintiff for a certain time to give the 
defendant an opportunity of eftabUfhing, if he could^ his 
crofs demarid. But this being only a foreign judgment 
did not extingulih or merge the plaintiff’s Ample contrafk 

debtji 
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<lebt> which can only be done by converting it into a debt 
of a higher nature : it is only evidence of the debt; and 
no anfwer has been given to it on the part of the de- 
fendant. ^ 

Poftea to the Plaintiff. 


1809* 

againfi 

OsBCJt. 


Harwood and Another, Aflignees of Odell, a 
Bankrupt, againfi Lomas. 


plaintiffs declared for money had and received 
by the defendant to their ufe, as affignees of the 
bankrupt : and on the general iffue pleaded, a verdicl was 
found at the trial for the plaintiffs for 398/., fiibjeft to 
the opinion of this Court on the following cafe. 

On the 3d of AugtiJ} 1 805 Qddl^ being indebted to the 
defendant in 4C0/., gave him a promillbry note for that 
fum, payable at \ 2 months, with intereft half-yearly, and 
as a further fecurity left a leafe in his htifds. A part 
only of the money having been paid, the defendant in 

1806 arreded OiUll for the remainder, and in 

1807 obtained judgment for. 346/. damages, and 
19/. foj*. cofts; which judgment, on ercor brought, was 
affirmed on the 5th Febrt4ary 1808. And on the next 
day Odfll paid 398/. the amount of the judgment,. with 
the fubfequent intered and cods, to the defendant’s at- 
torney, who paid it over to the defendant; and in a day 
or two afterwards the defendant delivered back to Odell 
the kafe which had been fo left with him. The com- 


The aflignees of 
a bankrupt are 
entitled to re- 
cover backfflO' 
ncy paid by the 
bankrupt to tlie 
defendant after 
a fecret ait of 
bankruptcy 
committed by 
the bankrupt 
(though befoi'c 
the date of the 
commifllon) 
which money 
the defetidant 
h*id before reco- 
vered by judg- 
ment againft the 
b^nkiupt in an 
action on a 
pro.niflcry note, 
rcftrvlng in- 
tcreft half- 
ytaily, given for 
the balance of 
an account con - 
fj/ting, amongft 
other artiebs, 
of maney hnt by 
the defendant to 
the bankrupt ; 
fuchnote notbe- 
ing given in the 


miflion of bankrupt againft Qdell was dated the jipth of 
February 1808, and the trading, petitioning creditors^ fo 

debt, and affignment from the commiflioners to the plain- 

Hat. 19 Geii» 2. 

t. $t, even fuppofing aprowj^iy Mfg to be within that Aatute, which only roentions li//t of 
tiffbangh 
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1809. tiffs, wer^ regularly proved, with an a£t of bankruptcy 
commited by OJ4II on the ayth of January 1808. When 
4 ga}i^ the 3 v 8/« was paid to the defendant as aforefaid, he did 
not know, underftand, or had any notice that Odtll had 
become a bankrupt, or was in infolvent circumftances. 
And the qucftion referred for the opinion of the Court 
was, whether the payment of that fum by the bankrupt 
to the defendant was prote£fed by the ftat. tp Geo. 2. 
(. 32.? If it were not, then the verdi£t was to ftand : 
if olhcrwife, a nonfuit was to be entered. 

Marryat for the plaintiffs. Suppoling a promiiTorjr 
note to be a bill of exchange within the ftatute, at any 
rate the bill or note can only come within the protedlion 
of the ftatute if given and paid in the ufual courft of trade 
and dealing. Firft, it mull be fo given : the original confi- 
deration for the note is not ftated in the cafe % but the 
defendant, who feeks to protect himfelf from the general 
operation of the bankrupt laws by the exception in the 
ftatute, ought to have (hewn that it was given in the 
nfual courfe of trade. But here are circumftances which 
rather negative that this bill was given in the ufual courfe 
of trade. It was given for an antecedent debt, is drawn 
at an unufually long date, and referves intereft t which 
feems more in the nature of a loan : but the Court have 
before decided that the permitting a bill to remain over 
as a loan on intereft is not in the ufual and ordinary 
eourfe of trade and dealing {a), adly, The money muft 
be received, as well as the bill negotiated, in the ufual and 
ordinary courfe of trade and dealing / for tbefe words are 

(•} fenm tod Otbtn, Jlffigom of Tyltr, v. IMi, a Term Htf, 64!. 


4 


twice 
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twice repeated in the ftatute(n). Now here the money 
Was not paid when the note was due, but long after- 
wardsi together with additional intereft and cods in« 
cUrred in the litigation. A payment under compulGon 
of legal procefs, and in brder to atoid an executioni can 
in no fenfe of the words be deemed to be made “ in the 
Ufual and ordinary coutfe of trade and dealing*,’* but may 
rather be contrafted with that defeription in the ftatute. 
Such a compulfory payment is in contrail alfo with the 
preamble of the ftatute, which fpeaks of traders appear- 
ipg publicly after fecret a£ls of bankruptcy, and carrying 
on their trade and dealings, by buying and felling of 
goods, negotiating bills, and paying and receiving money 
On account thereof, in the ufual way of trade, and in the 
fame open and public manner as if foivent and not bank- 
rupts. And Bradley v. Clark {b) flicws how ftri£lly the 
ftatute has been conftrued, where money paid by a trader 
after a fecrec a(ft of bankruptcy to a carrier for the car- 
riage of goods was held not to be protedled. He then 
noticed the judgment of the two Judges in Copc and 
Others j AJftgnees of Emmott^ V. Morgan (r), againft him \ 
that payment to a creditor of a bill of exchange by a 

(i») 19 Cto^ a. f. ja./. perTon who is really and bond fide a cre- 

•* ditor of any bankrupt for or in refpedi of gonis really and bonS fide fold 
to fuch bankrupt, or for or in refpedt to any ^/// or bilh ^exchange 
** really and bonS fide dra'tw^ negoti^teJ^ o)r acetpted by fuch bankrupt in 
** the ufual or ordinary courfe of trade and dealings ihall be liable Co repay 
*< to the afligneeSi Sec. any money which before the fuing forth of fuch 
commifiion was really and bonS fide, and in the ufual and ordinary courfe 
** of trade and dealing, received by fuch perfon of any fuch bankrupt be- 
** fore fuch time as the perfon receiving the fame fliall know, under- 
Aand, or have notice that he is become a bankrupt, or that he it in 
** infolvenc circumllancet.** 

[k) 5 Term Ref, 197, (r) a Sof ^ PM 39®. 

Vox.. XI. K 


129 
I Sop. 

Harwood 

ajrainfi 

Lomas. 


bank' 
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1809. bankrupt under an arrcft proteflcd by the ftaiutc} 

- ■ ^ but relied on the arguments ufed by the dilTenting Judge 

agawft againll the validity of that decifion ; and alfo men* 

tioned Southey v. Butler (a), and Hov/l v. Browning (i), 
as throwing great doubt upon it. But here the payment 
was not even made under the compuHion of an aflual 
arreftf but under the apprehenfion only of procefs. With 
rcfpedl to the depofit of the leafe, fuppofing ihe defend- 
ant to have had an equitable lien upon it to the extent of 
its value, the cafe is filent as to that value, or whether it 
ever came to the hands of the affignees : if they had re- 
ceived value for it, a court of equity, or perhaps a couri 
of law, might have obliged them to allow fucli value in 
reduAion of this demand ; but nothing of that kind 
appears. 


Reader^ "contra, admitted that to cntiile the defendant 
to retain, it was neceflury for him to (hew, as well that 
the note was drawn in the ufual and ordinary courfe 
of trade and dealing, as that the payment was fo made, 
id. As to the obje£fion that the note does not appear to 
havd been drawn in the ordinary courfe of trade and 
dealing, it mud be taken to be fo, being in its nature a 
commercial indrument, unlefs the contrary appear j and 
that cannot be inferred from the mere circumdance of 
Its having been drawn at a twelvemonths’ date with In* 
tered. The word dealing is very large. But if it w'crc 
doubtful whether the note were drawn in the ufual and 
ordinary courfe of trade or dealing,” that was a quedion 
for the jury at the trial. 


Thi 




(i) 7 Baft, i£o, i6s» 
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The Court y however, feemed ftroncly inclined to think, * 1809. 

that it was incumbent on the p-^rty ferklngthe proteftion jj ^sood 

of the ftatutc to bring his cafe within thr terms of it. An<f againji 

Lqmas. 

Lord EUenborough C. J. fu ggelled that it (liould either be 
ftated as a f^£l in the cafe, If th- truth would war- 
rant it, that the note was drawn in the ufual and or- 
dinaty courfe of trade and dealing ; or at Jeaft fuch 
fafls (hould be ftated as would warrant the Court in 
concluding that it was lb druvn, in order to raife the 
Other general quJtion. Bat iLucdas it was tlius generally, 
iheCuurt could not fay O.ui a note given, referving Intereft 
half ytarly on the prii!ci|.al fuin, which, for aught appears, 
might have been to fccure a loan money, was drawn 
in the ufual and ordinary coiufc of trade i 

Thu AUorfh'y-Gctieral^ who was alfo of counfel w’ith the 
defendant, faid that if fuch were the opinion of the 
Court, it would be ufelefs to fend the cafe back to be 
Tcftated, as the note had in fa£l been given for a balance 
of an account, confiding, amongft other articles, of money 
lent by the defendant to ihe bankrupt. 

On this ground, therefore. The Court gave judgment 
for the plaintiff's, witliout entering into the confidcration 
of the other general point : Lord EUenborough C. J. fay- 
ing, that even confidcring a promiffbry note to be within 
the ftatute, (on which, however, no opinion w''as given,) 
the note in queftion having been originally given on tht 
account now ftated, could not be faid to have been giyfn 
in the ordinary courfe of trade and dealing. 

Per Curiathf Foftea to the Plaintiffs. 


K 3 
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ff'edrtejilayf 
May 3d* 

h woiran c^h- 
rot gi\c evi- 
dence of the 
non-accefs of 
her lnifband to 
baftardj7c htr 
iffiie, thou^'h he 
he dead at tlic 
time of her exa- 
mination as a 
witnefs \ aiid 
therefore an or- 
Htr of ScfTions, 
ftated by that 
Court to be 
founded m part 
upon credf nec 
given to her 
teftimony of 
that fa^, was 
i|uafhed« 


The King againjl The Inhabitants of Kea. 

PON an appeal to the Seflions from an order of twcf 

juftices, removing Tfyjmas Pope^ fon of Mr^’y Davey^ 
now tlie wife of James Davty^ by her former hulband 
Af. Pope^ dcceafed, aged 7 years and 6 months, from the 
parifh of Kea to St. Eval^ both in the county of Corn- 
•wall \ it appeared that Martin Pope married Mary Davey 
in 17931 during fuch their marriage v^as delivered 
of the pauper in the paridi of Kcnivyn in the faid county. 
That Martin Pope was, at the time of the birth of the 
pauper, and up to the time of his own death, in 1806, 
legally fettled in S/. EvaL That the pauper, being of 
the age of 7 years and upwards, had not gained any fet- 
tlement in his own right. That on the 6th of Ja^ 
nuary 1800 a marriage in fa£l took place between Mary 
Davey (by her maiden name of Hitchens) and James Da- 
veyj and at the time of the ctonccption of the . pauper, 
they were living together in Kemvyn as man and wife \ 
and that Mary Davey was re*married to James Davey In 
the beginning of the prefent year. And after other wit- 
neiTes had been examined for the purpofe of proving that 
Martin Pope had not had accefs to Mary Davey at the 
time of the conception of the pauper, nor for many 
months before \ and after Mary Davey (objedion having 
been firft made to her competence to prove this fa£l, and 
over-ruled,) was examined, and it appeared from her 
evidence that Martin Pope had not accefs to her during 
the period aforefaid; the Seflions, as well on the tefti- 
mony of the faid other witnelTes as to the non -accefs of 
Martin Fope^ as on the evidence fo given by Mary Davey as 
I aforefud^ 
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afore/atd, and not exc/njively on etiher^ rcverfed the order of 
removal, fubjtcf to the opinion of this Court on the 
queftion, Whether the evidence of Mary Davey^ in proof 
of fuch non<^aGcefs of the faid Martin her late huf- 
band, ought to have been received i 


1809. 


The Kin« 
againfi 

The Inhabitants 
of 

Kea. 


Lord Ellfnborough C. J., when this cafe was called 
on, faid that to hold this evi<ience receivable would be 
in direct contradiction to 37 j^ v. Reading (a), and 
other cafes (/») ; which were not meant to be over-ruled 
in Tie King v. Lu^e (c) : the Court in that cafe intend* 
ing that ihe wife had been examined only to thpfe fafti • 
which (he might legally prove, and not to the non* 
accefs of the hufbaiid *, the principle of public policy 
precluding her from being a witnefs to that fadt. And 
the refV of the Court hgnlfying their concurrence in this 
fpinion ; 


Burrough and Cajherd^ who were to have fupported the 
order of ISeflions, faid that this cafe was diflinguifhable 
from others, becaufe the hulband was dead at the time 
when the wife was examined ^ and therefore if the rule had 
ftood merely on the ground that the giving of fuch tetti- 
mony was calculated to promote diiTemion between huf- 
band and wife, it would have ceafed to apply in this in* 
ftance, where one of the parties was dead : but if the 
Court confldered that the rule ftood on the broad ground 
of general public policy, affedliog the children born 
during the marriage as well as the parties themfelves, 
they could not pretend to argue in fupport of the 
order. 

(tf) C#/, temp. Hard. 79. 

{h) Tbcfc are all colle^ed in Tit King v. Luff^ (r) g 193 . 

K 3 
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1809. 


^ The King 

ngatnft 

Thein' 

of 

Kia. 


Ti^Cffwr/unanimoully aflented to this- Ku^LeBlanc'l^ 
added^ that they were bound on the ftatement of this 
cafe to notice the objeflion taken to tlie competency of 
the wife to prove the fadt of non-accefs ; for the Sefl'ions, 
after hearing her evidence to that point, had declared that 
they found the fa£l as well on her evidence as on the 
teftimony of the other witnefTes, and not exclufively on 
cither. An-d this oug!:t to be noticed as an ingredient in 
the decifion of the Court. 


^he Attorney -General and Datnpiervttxt to have argued 
* againfl the order. 


Order of ScfTions quafhed- 


7%urjdeyf 
May 4tU 


Denne againft Dupuis. 


Where a party 
gave a bonH fo 
fecuie an annui- 
ty, wlicicby he 
bound li mfelf, 
hi', hiiti, execu- 
tors, j a 
mt’iiioiial (ie- 
fcriSjuj; fuch 
fecuiity gene- 
ral y as (i boj,d 
from 10 H in 
fui.il a (uni, &c. 
is dt'(t6five ar.d 
void undtr the 
anniiiiy a<5>, 
j** ^ 7 . 3 c 26. 
Bur t.'C V I urt 


Rule was obtained on a former day by Marryat for 
fetting afide a judgment on bond entered up upon ^ 
warrant of attorney given to fecure an annuity, and for 
dire£ling fuch warrant of attorney to be delivered up to 
be cancelled. The objeftion was, that the annuity was 
fecured by a bond whereby the defendant bound h!mfelf| 
his heirsj executors, &c. ; and the memorial enrolled un- 
der the annuity a£l {a) only dated it to be a bond from 
C. Dupuis to y. Denne in the fum of 1050/., with a conr 
dition,” &c.; which was contended to be void^ on the 


ti authority ot llorwood v. Undtrhill (A). 

cintertd np by 

sii'iiir«nr o* aitoiney on fuch bonr!, and dtrt£trd the warrant of attorney which was in cour^ 
to 'be elerpuhud witu the proper ofhctr of the court. 


Tie 


(«) ly Geo. 3. a6* 
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The Attorney- General ztii G arrow ^ on (hewing caufe^ 
attempted to diftinguiih this from the cafe cited> becaufe 
the memorial there, dating that the parties themfelves had 
become bound, might be taken to be in exclufion of their 
heirs : whereas here the fecurity was dated generally to 
be a bond from the one to the other, without dating who 
were bound by the fecurity. But 

The Court faid, that this was in effeft the fame as the 
former cafe, and mutt be governed by the fame rule> 

But they only made the rule abfolute to the extent of 
fetting afidc the judgment : and when preiled by Mar* 
ryxt to dire£l the warrant of attorney to be delivered up 
to be cancelled, they faid that there was no neceflity for 
doing that \ but the warrant of attorney being produced 
in court, they ordered it to be delivered into the cudody 
of the proper ofliccr in court. 

Atkinson againjl Abbott, 

was an aftion on a policy of infurance made on infurance pni 
the 20th of October 1807 on goods on board a der- 
tain fhip ** from London to Hefjingberg^ the Sounds Copen- 
hagen, all or either.*^ It appeared that previous to fuch 
infurance a great naval and military force had been fent which prov!, 

^ ' lions were in- 

from this country to Copenhagen for the purpofe of taking tended for th® 

* ^ or the 

pofTeflion of the capital and fleet, and that the Atct and 

Briiijb armament had effe£led this putpofe, and had pof- ga'gcVin'thre*- 

prclition 3gainll 

Coperthaieut (of which they were then in polTcflion, but were about to evacuate it,) and were 
conOgned to merchants there, and at Eijineur ; held good f akhough in condquence of ex« 
pedled hollilities with Demnaik, an onUrol the king in council had ilfUed, proi)ihit<ng the 
clearing out of any Bnttfh Ihips to a Danijb port, and a clearance w.ts in conlequrnce takcq( 
out ior Jielfinghergy a and neutral port in the neighbouihood of the adv 

venture being legal, and not contravening (he fpirit ol the order of council. 

K 4 feiTed 


Tturfday^ 
May 4tli. 


1809, 

Dennk 

agaittfi 

Durvie* 
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fefled themfelves of Copenhagen after a bombardmtDt 
which ended in a capitulation, by which it was agreed to 
be evacuated by the Britijh forces on the 19th of Offober^ 
though in fa£l, owing to fome unavoidable delay, the 
evacuation did not take place till the 20th : but the fa£t 
of fuch evacuation was of courfe unknown at the time of 
.the policy cfTeffed : and though intelligence of it had 
reached this country before the veflel failed from the 
Nore^ and the captain admitted, on his crofs-examination 
at the trial, that he had heard the report ; yet he fworc 
that he did not believe it. The government however 
having anticipated the probability of hoililities with Den^ 
marki confequent uptn the expedition and feizure of the 
Dani/h fleet, an order of the king in council iflued on the 
ad of September 1807, prohibiting the clearing of any 
Britijh (liip from this country for any port in the domi- 
nion of the King of Denmark : in confequence of which 
no clearance could have been obtained by this veflel for 
any fuch port. And therefore though the true objc£l of 
the adventure was to carry out proviflons for the ufe of 
the Britijh armament then fuppofed to be at Copenhagen 
or Elftneur^ yet the captain on the 15th of OEiober took a 
cuftom-houfe clearance for Belfingbergi a Swedi/li and 
neutral port, to which he had no intention at that tim<t 
to go \ his conflgnees being Britijh merchants at Copen^* 
hagen and Eifineur^ apd his bills of lading being for the 
Sound and Copenhagen. It appeared to be the ufual prac-* 
tice at the cuftom-houfe to take out a clearance for onq 
only of the ports to which the (hip was deftined. The 
{hip failed from the Nore on the aad of OBober^ and wai^ 
captured by a Danijb velTel on the nth of November at 
the entrance of the Sound in her way to Copenhagen^vehtr^ 
Ac captain Hill cxpcfled to meet the Briti/b armaipen^ 

and 
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and Mr. Blauroch^ his condgnee, on board a fhip off that 
port. The jury were fatisfied of the honeft intention of 
the afTared and of the captain in this adventure, to fupply 
the Britijh armament with the provifions which were the 
fubjeft of the infurancc ; and being direft ed by Lord 
Ellenborougb C. J. that the infurance was not avoided by the 
cullom-houfe clearance having been taken out under thefc 
circumr^ances for Helfingberg^ to which place there wa$ 
no conten plation at the time of proceeding, unlefs any 
ctrcuprillaiicea ihould occur in the profecution of the 
adventure to render it neceffary ; they found a verdiiJl 
for the plaintiff. Whereupon a rple was applied for 
in the laft term for fetting afidc the verdict and grant- 
ing a new trial, on the ground that the taking out of a 
cuftom*houfe clearance for a place to which there was nq 
intention of going in the courfo of the voyage was fuch ^ 
ftaud as avoided the policy. 


1809. 

Atkinson 

agatnfi 

A^TbotT- 


Garro*Wf Parky Taddy^ and W. Adanty now (liewe^ 
caufe againft the rule, and denied that there was any 
fraud either in fa£t or in law in the captain having taken 
out his cuftom-houfc clearance for Heffingherg : it was 
rendered neceffary by the fituation of public affairs at the 
time, and made no difference whatever in the contrail 
made with the underwriters j the true obje£l; of the ad- 
venture being to carry provUions to (he Britijh armament 
at a place to which by the terms of the policy the affured 
had an option to go. And they relied on Platiche v. 
Fletcher y Doug/. 251. where the taking out of a falfc 
cuftom-houfe clearance, for the purpofe of evading the 
laws of a foreign country, was held to be no fraud on 
the underwriter ; the real obje£l and deflination of the 
(hip being legal by the laws of this CQuntty, and within 

the 
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1809. 

AtKI NSON 
againji 

Ajbuoit. 


the terms of the policy. Then as to the order In council 
of the 2d of September^ this adventure was not within the 
true meaning of it \ the ohjeft not being to carry on trade 
with the DatieSi or to go to any port of the King of Den- 
mark other than fuch as was BriijJIj at the time, for Bri- 
tljh purpofes. Though in the cafe of Brands v. Ch'ildy 
4 Mod, 176. the breach of order in council was con- 
fidered not to avoid a policy. 


Attorr.ey- General^ Beji Serjt., and Laivesy in fupport 
of the rule, hiid, that they did not mean to infift that the 
policy was avoided by reafon of any difobedience to the 
order of council in this particular cafe 5 though they de- 
nied the generality of the pofition, that 'difobedience to 
an order of council might not avoid a policy of infurance 
by making the forbidden aviventurc illegal, as the King 
by his prerogative, in regulating general matters of navi- 
gation between this and foreign countries, might for pub- 
lic purpofes well do. But they relied on the falfe clear- 
ance which had been taken out fora place to which there 
was no intention at all of proccedii.g ; which they faid 
was very dlft'crent from the pradlice referred to of not 
mentioning in that document all the ports of deftinatiort 
of the veiTel on her intended voyage. And this they ar« 
gued was a fraud upon the navigation laws of the king- 
dom, and particularly upon the flat. 13 & 14 Car. 9* 
^.11./ 3., by which every (hip before her departure 
from any port of this kingdom is required to take out a 
cudom houfe clearance for the port to which (lie is def- 
tined. Now if it would be illegal, as cannot be denied^ 
for a veflTel to fail without any clearance at all, it follow^ 
neceifarily that it mud be illegal to take out a falfe clear- 
ance, which ii the fame ip efre£( as non^ at 4II, and is a 

frau4 
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fraud upon the law. And they urged that the bearing of 
this law upon fucli a pra£lice was not brought before the 
Court in Blanche v. Fletcher, which could not, therefore, 
be confidered as an authority againfl: the obje£lion. They 
alfo prelTcd the confideration, that however the principal 
objc£l of the adventure might have been the fupply of the 
Britijh armament, if it were ftill, ^gainft all reafonable 
probability, as it appeared from the dates of the feveral 
tranfaftions connedled with that expedition, to be found 
at Copenhagen ; yet there was ftrong reafon to believe that 
a fecondary objed of it was at all events to carry the 
proviGons to Copenhagen or Elfineur, where alone the con- 
Ggnees reGded, and where it might well have been ex- 
peiSied under the exiding ciicumftances to meet with a 
good market : but a voyage to Helftngberg was quite out of 
contemplation at the time. 

Lord Ellenborough C. J. I am perfeflly fatisfied, 
and fo were the jury on the trial, that the voyage was not 
illegal either in intention or in a£l} but that the adventure 
was undertaken for the meritorious purpofe of fupply- 
ing the Britijh fleet and forces, then underftood to be in 
poiTeflion of Copenhagen. And though aii order of the 
king in council, Contemplating that this kingdom might 
be placed in a date of warfare with Denmark, in confe* 
quence of the meafures then qieditated or in execution, 
had iflued on the ad of September preceding the policy in 
queftion } and though intelligence of ^he capitulation had 
been received in this country before the policy was ef- 
feAed, Bnd the evacuation of Copenhagen was then con<r 
templated to take place on the 19th of Offoben yet that 
will not afieff the hunedy< or legality of the tranfaflion, 
The adventure may be fa^ to haye beguu oq the i6th of 

QElober 


1809. 

Atkinsom 

agawfi 

Abbott* 
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1809. OElober^ when the vcflcl left her moorings in the river i 

^ the objeil of it was to fupply the Briti/h fleet and forces 

ILtkinson 

a^sinft engaged in the expedition to Copenhagen with provifions ; 
lifcoTT, though the evacuation of the place was contemplated 

to take place on the ipth^ yet circumilances might in- 
tervene to delay the departure of our forces ; and their 
\)rovifions might be expefted to be at a lovi^ ebb* The 
confignment was made, not to the fubjefls of Denmark^ 
but to a Brhifj merchant at Copenhagen^ who, if the eva- 
cuation had taken place at the time of the (hip’s arrival, 
was expefled to be found on board a Briti/lj (hip off that 
port. There could then be no objeftion to the legality 
of the adventure, if the avowed objeft of it had been 
difclofed, and the (hip had cleared out at once for Copen^ 
hagen at this period : but the order of council flood ill 
the way of getting a clearance for Copenhagen^ which 
order had been iflued, as a precautionary mcafure, to 
prevent the veflels of this country from being detained in 
the Danijh ports in the event of hoftilities ; and to ob* 
viate this difficulty the clearance was taken out for /*/- 
ftngherg^ a Svjedi/h pprt, without any purpofe of defeat^ 
ing the order of council or trading with an enemy. This 
is continually done upon adventures for fupplying the 
Briiijh armies and fleets on foreign fervice. Nor is it to 
be taken for granted that in no event whatever was the 
(hip intended to go into Helfwgherg in the profecution of 
the adventure : the captain had certainly no immediate 
intention of going there ; but if he found that the J9r/- 
iijh armament had left the Danijb territories before his 
arrival, he might have found it expedient to pro- 
ceed to the neighbouring Swedijb port, which he was 
entitled to do within the terms of the policy. But I am 
not fatisfied that it would have made the infurance illegal 

if 
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if the captain had never meditated to go into Helfwgberg 
at all. There is nothing illegal| fo as to avoid a policy} 
in the mere circumftance of a iliip taking out a clearance 
tor a place named in the policy to which there is no in* 
tention of going. The ftat. of Car. 2. only gives a 
penalty of 100/. for taking out a falfe clearance; but 
there is nothing in that to make the voyage illegal. 
That was determined in Blanche v. Fletcher : and though 
the particular (latute is not referred to in the report of 
the cafe, yet the provifion of it was probably in the con- 
templation of the Court. Here the objeft of the voyage 
was not illegal, but meritorious : the aflured never meant 
to go to a Danip port, as fuch, but merely for the fup- 
ply of the Britijh fleet and army then fuppofed to be lying 
off Copenhagen \ and the jury were quite fatisfied of 
that fad# 

Grose J. declared himfelf of the fame opinion. 

Le Blanc J. If it had been made out in evidence 
that this was a voyage Intended to fupply the enemy with 
provifions, that would at once have avoided the policy ; 
but the defendant failed in his attempt to do that ; and 
the jury were fatisfied that that was not the objed of 
the adventure. The obvious intention of it, and fo it 
was underftood by the jury, was to fupply our own fleet 
and army oIF Copenhagen ; and if on his approach to that 
place the captain had not found the fleet there, he would 
probably have gone to Heljingberg. It has been deter* 
mined, however, that the mere circumflAnce of taking a 
clearance to a place where a (hip does not intend to go 
does not make the voyage illegal fo as to vacate the po- 
6 liejr ; 
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' 1 809. licy : but I am not fatisSed that the captain had deter- 

Atkinson mined not to go to Helftngherg in any event. 

agamji 

Abbott. 

BAtLEY J. The whole of the evidence fiiews that the 
objeft of the voyage was to fapply our fleet engaged 
upon the expedition to Copenhagen^ with provifiotis, and 
not to run into an enemy’s port, where the veficl would 
be fure to be captured. 

Rule difeharged. 


"Tburfdau Boydell azain/i Drummond. 

May I5lh* ® 


If it appear to 
have been the 
or.dtrOand’mg 
of the part'us to 
acontra6^ at the 
fime tiial it Wcis 
not to be e<jw- 
Within a 
ycir, tl.ough it 
might and was 
in fact in part 
perfotmeowjth- 
in that time, it 
is with-n the 
4th elaufe of the 
natutc ol bauds 


declaration ftated that the plaintiff and his de- 
ceafed partner (the late Mr. Alderman Boydell) had 
propofed to publifli by fubfeription a feries of large prints 
from fome of the feenes in Shakefpeards plays, after pic- 
tures to be painted for that purpofc, under certain con- 
ditions, viz. 72 fcencs were to be painted, at the rate of 
two to each play, and the whole were to be publifhcd in 
numbers, each containing 4 large prints, at the price of 
3 guineas a number, 2 of which were to be paid at the 


*^d^Tnot j time of fubferibing, and the remaining guinea on the de- 
writing, figned livery of each fucceflive number j and on the delivery of 
he charg!d,^&c. cach numbcf 2 guineas were to be advanced by the fub« 
forccd^'agamft"' fcrlbcrs towards the fuccccding number; and that one 
fignatu^efn^a* number at Icaft (hould be annually publiflicd after the 
book intituled delivery of the firft. And then the declaration Hated 
fubferibers, their that on the 7th of 1700 the defendant became a 

fignaturcs,*’ 
not referring to 

a printed profpeAus which contained the terms of the contrail, and which was delivered at 
tlie time to the fubferibers to the Boydell Shalcef(>eare, cannot he connedted together, fo as 
to take the cafe out of the iUtute, at fueh connexion could only be dtlblilhcd by pard 
evidence. 

a fub* 
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a fubfcrlber for one fct of prints, and paid his 2 guineas; 
and that in confideration that the plaintiff and his late 
partner had promifc-d to perform the conditions on their 
part as fuch publiflurs, the defendant promifed to per- 
form the conditions on his part as fuch fubLriber: and 
then it alleged that although the publiflicrs had performed 
and were ready to perform the conditions and promifes 
on their part in all rcfpefls, and although one ftt of the 
prints had been long fince publiflied and ready for de- 
livery to the defendant, according to the form and effeft 
of the faid conditions, of which he had notice on the 
loth of December 1804 > though the defendant was 
duly requefted to accept the faid prints and to pay for 
the fame according to the faid conditions and his pro- 
mife, and he did accept two numbers, and p^id the 
plaintiff a further fum of 3 guineas on the delivery of 
each of thofe numbers, according to the faid conditions; 
yet he refiifed when fo requefted to accept the refidue of 
the prints or pay for the fame. There were other counts 
laying the contradl more generally, and the common 
money counts. To all which the defendant pleaded 
non-affumpfit, and that the caufe of aftion did not ac- 
crue within fix years. 

It appeared at the trial that the firft profpeflus of the 
work was publiflied in 1786, and a fecond profpe£lus in 
1787. On the firft of May 1789 the Shahefpeare gallery 
was opened in Pall-Mall^ with an exhibition of 34 large 
pidurcs then finifticd, and in March 1790 an additional 
number were exhibited, amounting in all to 56 : and 
alfo fpecimens of feveral of the printj in a ftate nearly 
ready for publication. In April 1790 the defendant be- 
came a fubferiber to the large prints ; (a fplendid edition 
of the Icttcr-prcfs of the plays, and a feries of fmall 
7 prints 
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prints to bind up witli it, formiri^ a ^djfftinA part of thi 
propofed plan 6f publication.) defendant's fubfcrip* 
fion was No. J103., the whole number of fubfcribers at 
the clofe having been 1384. At the time of his fubfcrip^ 
lion the defendant paid his two guineas in advance, and 
had a receipt given him for the fame. The delivery of 
the iiril number was made in June 1791 (^), when it was 
delivered to the defendant’s order, who thereupon paid 
the third guinea and two more in advance for the next 
number. The fecond number was delivered to the dc* 
fendant on the 29th of March 1792, was advertifcd as 
before, and the defendant alfo fent for that, and paid his 
3 guineas, two of them in advance for the 3d number as 
before. Thcfc numbt$rs were delivered out at the gallery 
in Pall-Mall^ being the place where the defendant had 
fubfcribed. Others were delivered out to other fubfcri* 
bers at Mcffrs. BoydelPs (hop in the city. After this 
time at leaft one number was deliy^red to the fubfcribers 
in general in every year, fometimes two, and in two in- 
ftances three within a year, until the whole were com- 
pleted ; but the defendant never fent for any more of the 
numbers, though he never gave notice of his intention to 
difeontinue taking them in. Nor did the plaintiff ever 
make any particular demand on the defendant to take 

(a) It was offered to be proved at tbe trial that the delivery of the 
numbers was advertifcd in feme of the piih)ic newfpapers to give notice 
to the fubfcribers, that they might fend for them : but Lord Etknh^ 
ftughQ. J. would not receive the evidence, unlefs it were ilfofhewn that 
the defendant was in the babie of taking in one of fucli newfpapers } 
which the plaintiff was not prepared to prove : this part of the caufe 
therefore refted on tht fadt of the delivery of the two Arfl numbers to 
the defendant's order ; but the point was ultimately faved with the red t 
and when it was mentioned again in Court, bls^ Lorddiip ftUl thought 
the evidence of notice deficient for the reafon before dated. 


the 
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the remaining numbers and pay for them till 1807, after 
the whole work was completed and publilhed ; but the 
reft of the numbers as they came out were regularly 
laid by for him according to the order of lime of nis fub- 
fcripiioiu The lall number was piibliflied in 1803, and 
the number of piints finally delivered to the fubferibers 
who fenc for them was 12 more lhan the llipulated num- 
ber. This was ihc general nature of the cafe and of the 
evidence, which branched out into feveral queftions j but 
as the judgment of the Court ultimately turned folely oa 
the application of the llatute of frauds to this cafe, it is 
only necelf-iry to Hate the evidence with particularity as 
to that point. 

The firft profpcclus of the wotk, in December 178^, 
Hated the intention of iVKirrs. Boyiell to publiOi by 
fubfeription, (as an accompniiment to the letter-prefs,) a 
ferici ol laige piinls, after piciures to be immediately 
painted/* hy certain nniiU named, from the mofl: ftriklng 
feenes ol ShaLjpeiirc. And that as foon «as the pictures 
were eiigraveil, they would be hung up in ih^ S/jidcfpea re 
gallery, it tiun Hated certain conditions in fubHance 
the fame as thofe fet out in the declaration, together 
with others calculated to flicw the nrLagnitude and dilfi- 
culty of the undertaking, the great number of artifts 
neceflary to bo engaged in its performance, and that the 
completion of it would unavoidably take a confiderable 
time. The expence of it was therein eftimated at above 
50,000/. (rt), and it was ‘‘ hoped that the public would 
be forward in their fuhfcriptlons^ and thereby incite the va- 
rious artifts engaged in the prefent arduous defign to ex- 
ert their \itmoft abilities in the execution of it.” One 
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(«) Th( vvOrk was afterwards (fated to have egf^onfiderabiy abova 
aooycoo/. 
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1809. of the conditions was, « that one number at lead (houli 

*~ ' ~ be publiflied annually \ and the proprietors were confi- 

egainfi dent they fliould be enabled 10 produce two tiumberr 

Prummond. courfe of every year*'* The other profpedlus, 

publiflied in January 1807, gave an account of the pro- 
grefsof the work Co far as it was then publiflied, and of 
the preparations for its continuance, with obfcrvalions 
on the means employed and the delays and diflicultics 
which might occur in its execution. Printed copies of 
the two profpe£lii 3 were lying about the fliop for public 
irifpcdlion at the time of the defendants fubfeription, and 
the general prafticc was to deliver them to fubferibers at 
the time of their fubfciipuon. But the book in which 
he fubferibed his name had only for its title Shake- 
fpcare Subfciibers, their fignatures,** without any re- 
ference to either profpedilus in the terms of it. After the 
whole work was completed and publiflied, an application 
was made to the defendant in Augujl iBo^S, and again in 
March 1807, to take and pay for the remaining numbers 
of his fubfeription ; to which latter he returned an an- 
fvver in writing, dated ill of April 1807, in w'hich he 
ftated that he ceafed taking in the numbers of the Boydell 
Shakifpeare many years ago, in confeijuencc of the en- 
gagement not being fulfilled on the part of the proprie- 
tors ; and not having been applied to from that time till 
very lately, he did not confider Iiimfelf called upon to 
complete the fet. (Signed by the defendants) The re- 
ceipt for the defendant’s fubfeription was in this form ; 

Received from J* Drummond Efq. one guinea as the 
fecond fubfeription to the firft number of the Shahefpeare 
with large plates ; and at the fame time received two gui- 
neas as the firfl fubfeription to the fecond number, agree* 
ubiy to the original propofahP (Signed for the plaintiffs.) 

Several 
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Several objeftions were taken to the a£lion; ift, that this 
an agreement partly evidenced by writing ; and hot 
coming within the exception of the ftat. 23 Geo, 3 c. 58. 
/ 4. as a contradi for the falc of goods, required to be 
ftamped. 2dly, That it was not a contradl to be performed 
within a year, and was therefore void within the ftatutc 
of frauds 29 Cat. 2. c. 3. /. 4. the whole contrafl not 
having been reduced lo writing, and figntd by the par- 
ties, &:c. 3dly, The defendant infilled, that by the na- 
ture of a contradl of tliis fort, he was entitled to abandon 
it wiienever he pleaftd, on forfeiture of the two guineas 
advanced for the number fucceeding that which was lall 
dellveted to and accepted by him. 4thly, That there 
having been no accept mce of any number on the one 
Innd, nor tender on tlie other, for 16 years prior to the 
tender of the icmainirjg numbers in 1807, this was evi- 
dence of a mutual abandonment of the contrail before 
the adion brought: even though the cafe, taking this to 
be one continuing contfad, which was not completed 
till 1803, nri’ljht not be flriclly and entirely within the 
ftatute of limitations. The plalncifF was llbnfuited at the 
trial, and all thefe points were referved. And, 5thly, it 
was contended, that the ilatute of limitations would 
cover the demand for every number except the laft. 

Pari^ HolroyJiZnd Dumpier (hewed caufe againft arulc 
for fetting afidc the nonfuit. ift, As to the w:ant of a 
{lamp; every coniiad which is to be evidenced by 
writing requires a (lamp, unlefs it come within the excep- 
tion of the ftatute 23 Geo*> 3. C. 58. / 4. as a contrad for 
the fale of goods; which this does not ; as the exception 
is confined to contrads for the falc of goods in ejfe^ in the 
date in which they are to be delivered : for which they 
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1 809. cited Bt 4 %*ton v. Bedall{a)y and IV'adJington v. Brijlorif {ti)n 

“ ^ And here the whole contrad was clearly executory. 

Boydpil ' * 

againfi . 2dlyi It was morally certAiii from the fnbjeft matter of 

OauMMONo. agreement that It could not be executed within a 
year, and it provided In the very terms of it for the annual 
performance of ceruia portions of the work : it is there- 
fore void by the (latute fr- ud? for want of being re- 
duced to writing and figned by the parties. It was In- 
deed proved that the defendant had fubferibed his name 
in a book with the tide of Shake^f^eare jtthferth^vs^ their 
ftgnatures^'' and that printed copies of the profpeflus 
were lying about eke fliop, one of which it was the ge- 
neral praftice to deliver to each fubferiber at the time of 
his fubfeription ; but there was nothing to conned tlie 
profpe£lus with the fignature in the book except by parol 
teftimony ; and it was the very obje£l of this branch of 
the (latute to exclude the intervention of parol teftimony 
where parties were to be bound by cAitrafls that were 
not to be completely performed within a year. No ^opy 
of the profpedus v/as ever affixed to the book (c). Where 
a parol contract is to be performed at an indefinite pe- 
riod, it lies on the party infiftlng on performance of it to 
£hcw at lead that it might have Been performed within 
the year- [^Le Blanc]. Sup'pofing all the printa could 
have been completed within a year, would the fubferibers 
have been compelhmle to take and pay for them within 
that lime under the terms of the agreement? Lord 
ElUnborough C. J. Was it in the contemplation of the 
fubferibers to be called upon to mal^c fo large a payment, 
as the whole would have amounted to, within fo (hort a 

(«}, 3®3* t^) ^ ^ 45^* !. 

/c)^On thhhead, the defendant's counfej afterwards referred, at the 
conclofion of the argument, to Bifida v. lyiUihwJcf 7 Baflf 55S. 

period f] 
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period ?] It feems not within the fair meaning of fuch 
an agreement, one objcft of which is to diminifli the 
preflure of the expence by dividing it into moderate an- 
nual inftalments. 3dly, This is the firft inftance of an 
action brought for the non • perform ince of a contraft of 
this nature ; and no perfon can hereafter venture with 
prudence to fubferibe to works publiflied in numbers, (a 
method of publication which is now become very com- 
mon in refpecfl: of all large and expenhve works,) if It 
were not generally uruierftood that every fubferiber is at 
liberty to withdraw liis fubfeription whenever he pleafes. 
The publlflier in fixing his price calculates upon fuch an 
eventual partial h'f^ : and in this, as in i/.od other in- 
ftances of the kind, it is endecn'nurtd to be guarded 
againft or compenfated by the forfeiture of the advance 
paid on the delivery of one number towards the payment 
of the next. This is the implied condition of releafe 
from the engagement. It is a contrafl from number to 
number; and that is alfo fliewn by the form of the re- 
ceipts. It inuft be admitted that this power to retrafl 
will be mutual ; and it is reafonable that it Ihould be fo; 
Yor if there had only been loo fubferibers to the work, 
Meffrs. Boydflls would not have been bound to go on with 
a publication which mult have ended in certain ruin to 
them. The facility of retrafiion is even advantageous to 
the publifhers of popular works in numbers, by engaging 
many more fubferibers than could be obtained, if each 
were bound to continue his fubfeription to the end, how- 
ever inconvrnicnt or .burthenfomc it might afterwards 
become ; an obligation which would extend aifo to exe- 
cutots, when their ability to bear it might be cffcntially 
impaired. 4thly, At all events there w^as evidence of a 
mutual abandonment of the contrail by the parties, after 

Lj i6 years 
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1809. l(S years Intermiffion of taking in tbe numbers on the one 
hand, and no tender of the niiiits and demand of payment 

BiJYDELL * 

agatnfi for them on the other. On the mimbers being publiflied 
if the plaintiff meant to enforce the contradl, he ought 
to have made an adlu^il tender of them to tlie dehndant, 
according to Calomel unlef^ crifclrjrgrd by 

the latter faying that he would r.c^r cr pay for 

them if fent: and ihi'' ought to 1 . \ tlnne Aiibiij ^ 

rcafonable time afler eacli puhlu itic ri \ ofl.eruilr: ii (h^'wr, 
that the coritra<£l was niCanr to bo ,.b iiuIoiK-ti ; .Mui if 
once abandoned as to nny [*ior nundK r, the dclcndai'.i 
could not be compelled to t.k?. tlu- rubfe^iuent nundv.TS, 
the value of which '.vouM be m.*lcfiaily dlminilhetl by the 
chafm In the fet ; ami no ptrloc. can be bound to take 
part only of a work. In this view the R .tuie of llmita* 
tions would be a bar even with rcfpcdl: to the laR num- 
ber, wliich was puoliRied within fix years before the ac- 
tion commenced. But, jrhly, at any rate it mult operate 
in bar of any claim for the numbers publiflied more than 
fix years ago, on which the money became due iinmc^ 
dUtcly, if at all. 

T^he Attorney-General f Garrow, Alarryat, and BoUatid^ 
in fupport of the rule, on the j(t point contended that 
no (lamp was nrccffary within the exception of tlie Rat. 
23 G. 3. c. 58. f. which covers not only contrails for 
the Jale of goods, but fuch as relate to the fate of goods \ 
which latter words were held in Warritigton \>Furbor [b) 
to extend to a contrail for the payment ot goods there- 
after to be purcliafed by a thiid perfon, and which goods 
therefi^re might not cxift in fpecie at the time of the 
contiadl made. [Lord Ellenloronyf C. J. It is rather to 

(^) 1 Sa,k* lu. 8 KaP, 7.42, 

be 
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be implied from that cafe, that the goods which were the 
fubjcft of the contraft were in exiftence at the time ; for 
the parties contemplated an immediate delivery; and the 
;v l.iy arofe only from the want of a guarantee; and as 
ioon as a giurantee was obtained, the delivery took 
place, h V/ 's tjRTcfore a contrafl for goods which had 
a prcTciit ( an.Rjfy of being delivered.] The indulgence 
nv.M'iT. to l>c printed ‘o mercantile contrafts would be 
‘/rvJ ahoudt nugitory by a different conftruflion ; 
i >\- y .111 i-ni 'lappen that goods which are contra£led 
" ’ .n d -rge TcaJe arc all ‘ omplcte at the lime of the 
I ‘vlv» gi;cn; It is fuliiclcnt to bring the cafe within the 
v^uT'ls of the exception If tlic i oiUra^t be for rhe delivery 
c-i goods. [Lord KH* fibo*-' ’igh. Is it meant then to bc 
contended tlut acoi,ir.nlt for the fupply of goods to ano- 
ther for '10 years to come w'oiiid not require a ftamp ?"] It 
would not, if the contrail were fimply for that which would 
be goods when delivered ; and not for work and labour. 

V. Bcihill (n) was of the latter defeription ; and 
Wnddwgton v. Brtjbow [b) went partly on the contrail 
affecting the realty. The ad, they faid, was a new and 
important queilion. It is not neceffary, in order to take 
an executory contrail out of the qth feition of the fta- 
tutc of frauds, to make it appear by the terms of the 
contrail that it muff be executed within a year: on the 
contrary it was faid by Dennifon J. In Fenton v. ifw- 
bUrs (r), that ** the ftatute plainly meant an agreement 
not to be performed within a year, and epcpnfsly and fpe^ 
ftfically Jo agreed. A contingency is not within it, nor 
any cafe that depends upon contingency. It does not ex- 
tend to cafes where the thing only may not be performed 
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within a year ; and the a£t cannot be extended further thaa 
the words of it. And with this agrees Zmith v. Wtjl* 
hali{a)* It is fuflicient that it may be ; and if the quef- 
tion depended upon the pofTibiiity or impoflibility of per- 
formance within thf year, the jury muft decide upon it. 
Before the defendant fubferibed, llic Zhalefpenre gallery 
had been opened with an exhibition of pidliircs, with 
fpecimens of fevcral of thr prints nearly ready for pub- 
lication ; and in fa<^t the r3rft number was puhlillKd in 
little more than a twelvemonth after his fiihfcription. 
Then wlien the defendant accepted rlic firft number, he 
entered into a new contract fur the fecoiui and fubfe- 
quent nurribers, and he cjufumed that contrail by the 
acceptance of the ftcond. SulIi acceptance, tliercfore^ 
took the cafe out of the , by ilu- partial execution 

of the contiach If this were ether wlfe^ one who corii* 
traded with another for the hnilding of a houfe, if not in 
writing, W'ould be nbfolvcd from his (onlra£f, unlefs the 
hoiife were to be finiflicd within a yuar. huppofe goods 
fold and drlivt red for a certain price, at months cre- 
dit, without writi'.g; the terms of pavmcnt would be a 
part of th.’ cuntra^, and if no evidence couhi be given 
of that by the (laiutc, tijc vendor would not be bound 
by the flipul ated price, and the jury could only give a 
vcrd!£l for the value of the goods [Lord ElUnberough, 
In that cafe the delivery of the goods, winch is fuppofed 
to be made within the year, would be a complete execu- 
tion of the contrail on the jjric part | and the queftion 
of conuderaiion only woul J Sc rcfcrved to a future pe- 
riod.] Thf polity of the ftatutc docs not apply to con* 
tra^s which are to be in part executed, though not com* 

(a) *i tw-fh. 9. ard 1 IJ, fay 516. tl't* caftj Were ftated to 
ccllcdlid ifi Rf^Letti CO tlic Siatutt of fiaudai 
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pleted, within the year ; becaufe a partial execution of 1809* 

itfelf furiiifhes evidence of the reality of thscontrafl} " 

and the danger meant to he guarded againfl was the fet- 
ting up, by perjured tellimony, of fuppofed contra^lc, ®**'*“*"** 
which were not evidenced by anyaftsof the parties with- 
in a year j which period was taken as the limit of reafon** 
able time, within which it wns probable that the execu- 
tion of a mere parol contrail » not evidenced by any adls 
of the parties, would be podponed, and which was there- 
fore required to be evidenced by writing. And a 
delivery of part of the goods at the limc. by way of earned 
to bind tlic btrgaln, will take a cafe out cf the ftatute, 
fo will part-pcrtormince w'ithin the year, which is ana- 
logous to earned, liut fuppofing it to be ncccflary to 
prove the contradl by writing, figned, See. they contend- 
ed that there was fuch evidence of it in this cafe: for 
the terms of the conira£l were dated in the printed pro- 
fpeflus, to which there was fulficient reference by the 
title of the book in which the fubferibers’ names were 
entered, viz. SA/i 4 ^rfl>-eSubfcribers, their Signatures.’' 

[Lord EllenboroughQ. J. The profpeflus cannot be con- 
neAed with the book of fubLriptions without parol tef- 
timony. What is there in the title to refer to the particu- 
lar profpe£lus rather than to any other ? If it had referred 
to the particular pr'ofpedus ti.en publiflied, it would 
have helped the plaintiff over the difHcuIty.] It is not 
pretended that there was any other profpeflus to which 
it could refer; and the defendant's letter recognizes this 
ifigagemifit with the propricters of the Boydeil Shakefpeare : 
and no other engagement than that contained in the 
profpefkus was flicwn. On this head they cited Welfoiti^m 
Jieazeliy (<»), and Tawney v. Crovither (i). 3dly, As to the 

m 3 than* Caf* i6i. and ih. 319. 

defendant’s 
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1809. defendant’s right to abandon the contraiSi on forfeiture 
’ ~ of his two guineas advanced for the next number; it is 

Bov D K L L 

againfi Contrary to the nature of every contrafl that one of the 
r*uMMOND. (hould be at liberty to abandon it without the 

confent of the other, while it is in progrefs towards exe- 
cution. The argument would be the fame, if inftead of 
the feries of prints, the defcndriiit had fubferibed to the 
lettcr-prefs. The plaintiff would have been anfwerablc 
for a breach of his contra£l. If after delivery and receiv- 
ing payment for half a book, he had refufed to proceed 
with the work, which w^ould have rendered that half 
ahog’thcr ufclcfs and of no value to the defendant ; the 
latter tlierefore mud in like manner be anfwerable for 
not performing his pari of the coiitrafl. The parties 
W’ould not be put upon eqinl terms by extending the 
libel ty of abandonment to each •, for a great part of the 
cxpence of many fu' cclTivc numbers was incurred before 
the delivery cf the fc cond, upon a fcale of expence adapted 
to tlic exuling number of fubferibers ; and the defend- 
ant, by hi'.ving taki.n two of the numbers and difeontinu- 
ing the reft, puts the pldintilF in a wotI'c fituation than if 
he had not taken any ; for the fet is fpoiled, and ail the 
fucceeding numbers, which were in a (late of preparation 
before notice of abandonment, would be fo much lofs 
incurred. If one fubferiber could abandon, all might v 
and the publiQiers mud neceilarily have incurred a lof$ 
of many thoufand pounds. The very nature of the thing, 
therefore, requires that every fubfeription (hould be con- 
fidcred as one entire and abfolute contraiH; for the whole 
work. If fo, then, 4thly,*there is no evidence of its 
having been abandoned by the plaintiff. It was not ne* 
ceifary for the plaintiff to give notice to each fubferiber 
the numbers came out : it could not be told where . 
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they were to be met with; they were difperfed all 
over the kingdom, and many in foreign countries. The 
fubferibers invariably fent for their numbers, and the de- 
fendant did the fame as to the two numbers which he 
took in. The defendant’s numbers were regularly fet 
apart for him as they were publiflied : and he ought 
at lead to have given exprefs notice of his inten- 
tion to dlfcontinue the work, before any prefumption of 
the plaintiff’s confent to fuch difcontinuancc could be 
inferred from the mere adl of not calling upon him to take 
the numbers. Sthly, If the contradl w'erc entire, and not 
abandoned, the ftatute of limitations v/ould not run upon 
any part of it, as the demand v/as made and the aftion 
was brought within fix years after the laft number w^as 
publlfhcd ; and of courfe it could not affefl tiie demand 
for that number. 

Lord Ellenborough C. J. On conference wdth my 
brothers, finding that we are all of opinion that the ac- 
tion is not maintainable on one of the grounds of objec- 
tion taken to it, it is not neceffary to difeufs the others. 
We are all clearly of opinion that this was not a contrail 
which was to be performed within a year, and ought 
therefore to have been evidenced by writing figned, as 
required by the ftatute of frauds. The whole fcope of 
the undertaking fliews that it was not to be performed 
within a year : and if, contrary to all phyfical proba- 
bility, it could have been performed within that time, yet 
the whole work could not have been obtruded upon the 
fpbfcribcrs at once, fo as to have entitled the publifhcrs 
to demand payment of the whole fubfcriptlon from them 
within the year. It has been argued that an ineboat© 
performance \vdthm a year is fufticient to take the cafe 

ci^t 
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out of the ftatutc j but the word ufcd In tht claufcof the 
ftatute is performed^ which ex vi termini muft mean the 
complete performance or confummation of the work : and 
that is confirmed by another part of thj| ft ^tute, requiring 
only part-performance of an agreement to fuperfede the 
aeceflity of reducing it to writing 5 which fhews that when 
the Icgiflature ufed the word performed y they meant a com- 
plete and not a partial performance. If this were not the 
true conflru£f ion of the ftatute, great inconvenience would 
enfue in the execution of contrafts for large works, 
which muft ncceffarily require a long time for their com- 
pletion ; as in the inftance of Somerfet houfe, which 
occupied many years in thebuiiding. If one ftonc were 
laid within a year from the making of the contraft by 
parol, it would, according to the argument, have taken 
the cafe out of the ftatute, leaving the terms on which 
the great mafs of it was to be built to fallacious memory 
alone, to be cxcrcifed atfome dlftant period; which would 
let in the very mifehief which tl\e ftatutc meant to guard 
againft. Therefore to exclude perjury, and to perpetu- 
ate the true terms of contrafts which were not to be per- 
formed within a year, there is no doubt that the ftatute 
meant a confummatc performance within that time. 
Now here by the very terms of the contracl, and clearly 
in the contcmplailon of the parties from the whole fcopc 
of it, it was not to be performed within a year; for the 
agreement was to publifh at lead one number annually 
after the delivery of the firft, and according to the num- 
ber of piflures to be publithed, at the rate of two from 
each play, the work w'ould confift of many numbers. 
On this ground the cafe appears to be clearly within the 
ftatute, and the objeftion taken to the aCfion to be well 
foutidcd. Without confidering therefore the queftion as 

to 
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to the ftamp, though I have not much doubt on that or 
on other quedions which have been raifed, it is fudicient 
to fay that the nonfuit ought to ftand. I fhould add> that 
I cannot conne£k the fubfcription of the plaintiff’s name 
in the book with the profpe^lus ; nor does the defend- 
ant’s letter refer to the profpc£lus produced at the trial. 
It fpeaks indeed of his engagement with the proprietors of 
the Boydeil Shahefpeare ; but it cannot be fhewn to be the 
engagement contained in the particular profpeftus with- 
out parol evidence, which the ftatute excludes. If there 
had been a plain reference to the particular profpedlusy 
that might have helped the plaintiff ; but there is no- 
thing of that kind. 

Grose J. Confidering the nature of the work, and 
the whole of the two profpedius, it is impoflible to fay 
that the parties contemplated that the work was to be 
performed within a year ; for it was to be publifhed an^ 
nually in numbers, and it was clear that it would take 
many years to complete it. This therefore is one of thofe 
cafes which the ftatute of frauds contemplated, and in 
which it is eminently ufeful and neceifary : and it is clear 
that the contraft ought to have been in writing. 

Lb Blanc J. Looking at the two profpeflus, it ap- 
pears by the yery terms of the contradf, as it is to be 
colle^ed from them, that it was to be performed at a 
period beyond the fpace of one year ; for the publifhers 
confidered it poftible that two numbers might be pro- 
duced in every year, but not more \ and at that rate it 
would neccfTarily require many years to complete (he 
work. . And if it had been poffible to complete the whole 
in one. year, few fubferibers would have been found who 
13 would 
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1809. would have engaged to pay the whole money within that 

Bov HELL ***^*^- The contraft therefore, not being contemplated 

againft to bc performed within a year, is required by the ftatutc 

Dx¥MMONO. / T i 

of frauds to be in writing and figned by or on behalf of 
the party to be charged. Then can we fay that this w^as 
in writing and fo Hgned ? The evidence is, that the de- 
fendant fubferibed a book intitled, “ Shakefpeare fubferi- 
bers, their fignatures.” If there had been any thing in 
that book which had referred to the particular profpeflus, 
that would have been fufHcient: if the title to the book 
had been the fame with that of the profpeftus, it might 
perhaps have done : but as the fignaturc now ftandi?, 
without reference of any fort to the profpedlus, there was 
nothing to prevent the plaintiff from fubftituting any 
profpeftus, and faying that it was the profpeftus exhibited 
in his (hop at the time, to v/hich the fignature related : 
the cafe therefore falls direffly within this branch of the 
ftatute of frauds. And then the only queffion is, whether 
the cafe can be taken out of the ftatute, becaufe there was 
a part performance of the contract within the year,: but 
no cafe goes the length of deciding (hat; and fuch a 
ConftruQion would leave the whole mifchief intended to 
bc remedied by the a£l ftill fubfifting. For fuch part 
performance does not ftiew that it was tlie particular pro- 
fpedlus produced at the trial which the defendant’s fig- 
nature referred to ; and if that can only be' eftabliflied by 
parol evidence, which is neceffary to conneft the figna- 
ture with the two papers, it ftill leaves the cafe withiti 
the mifchief meant to be provided againft. I am forry 
therefore for the juftice of the cafe, that the obje£lion, 
which goes on a ground befide the merits of the queftlon, 
muft prevail. 


DAT1.SY 



IN THE Forty-ninth Year of GEORGE III, 




Bayley J. It was clearly the underftanding of all 
parties that the contraft was not to be performed within 
a year : and if the publifhers could by poflibility have 
iompleted the work within that time, they could not have 
compelled the defendant to have taken and paid for it 
immediately. I ufe the word completed^ becaufe 1 think 
that it is the true meaning of the word performed ufed in 
the ftatute. The cafes have decided that in order to 
bring a contraft within this branch of the ftatute, it muft 
cither have been exprcfsly ftipulat'^d, or it muft appear to 
have been the underftanding of the parties, that it was not 
to be performed within a year. That dors appear in the 
prefent cafe \ and I cannot fay that a contrri<51 is per* 
forniedy when a great part of it remains f/«per formed 
within tlic year j or in other words, that part performance 
is performance. The mifeliief meant to be prevented by 
the ftatute, was the leaving to memory the terms of a 
contrail for longer time than a year. The perfons might 
die who were to prove it ; or they mi|?ht lofc their faith- 
ful rccolleilion of the terms of ir. If part performance 
were to fupply the want of writing, a party might be 
fixed with a contrail for fupplying goods for ao years 
together, at the price which was paid for them in the 
firft year, although the price might have rilVn coiifider- 
ably *, for it would be faid that the price paid for thofe 
delivered immediately was evidence of the rare agreed 
upon for the delivery in fubfequent years. But here it 
Is argued that the book of llgnaturcs may be conneiled 
with the two profpeilus which were publilhed at the time 
and delivered to the fubferibers : but that cannot be done 
without the intervention of parol evidence, and that opens 
a door to perjury, which it was the objeil of the ftatute 
to prevent. Betides, it would itill be left uncertain upon 
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the face of the papttts to what the defendant’s fubferip- 
tion applied ; for there were fubfciibers to the whole 
work, and fiiSfcribers to the prints only ; and it would 
not appear to which of thefe the defendant’s fignaiurc 


was meant to apply* 


Rule difeharged. 


fri/ay, 
iday 5tll« 


Bebb anJ Another a^^ainjl T. S. Penoyre, Eli- 
zabeth Ann Castei.l, C. Littledale, and 
Catherine Louisa his Wife, R. Cook, Clerk, 
and Anna Maria his Wife, and J. Drummond 
and Harriett his Wife. 


plaintiffs, as furviving aflignees of Sntnuel Cafidl 
^cnoaftte- and Walter Fcwdl^ bankrupts, filed their bill in 
Son'irTfur Chancery againll the defendant Paioycy as the purchafer 
at an audtion of a certain freehold eftate put up to falc 
JDfftoth ^oicr aflignccs, and againfl the othet defendants as 

wiiicirry the claiming fome intereft therein, to compel the completion 

Ice? Buta.;*ny ® ^ . 

fate the fee did of the purchafc by the one, and the difeovery of titU 
cefid*uary daufe, againft the reft. The defendants in their anfwcr ftated 
the will of jehn Cajlell deceafed, brother to the bankrupt 
and contended that under it the bankrupt was 
of^hMiOiiifr^*^ entitled only to an eftatc for life in an undivided moiety 
viih hi^ lum:- premifes, with remainder in fee to the defendants 

tore, to be foid, 

znd all the np (excepting 'P^/7'?yre) by virtue of the re fid u ary cl a ufe in 

and refidue to le 

dintidiJ iinur-; R the will. And on the hearing of the caufe his Honor 
and a|fpointTd’ diredtd thls Cafe to be made for the opinion of the 

executors: for p 
futh divifion of ^OUtt. 
the / efl and rtfi- 

iuemwH ht. intended 10 be made by the txmtsrs aafucl^, and ibcrefore confined 10 per« 
fenal property. 
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^ohn and Samuel Cajlell^ being feifcd in fee each of one 
undivided moiety of the premifea in queftion, ^ohn Cujhll 
on the 2d day of February 1802, by his will duly executed, 
devifed (inter alia) as follows : “ I give to my brother 
Samuel Cajlell my ha^ part of the five freehold houfes 
‘‘ which I hold with him in LeadenhalFJlreei^ oppoGte to 
Crec church. I give 4000/. Bank (lock, and 4C00/. 
3 per Cent. Conf. amoiigft the four daughters of my 
brother Samuel Cajlell^ to be divided equally between 
them, fliare and (hare alike.’' Then after two feveral 
bequefts of (lock to other perfons, the w ill proceeds : 
I give to Y. Rydet' Efq. and to bis heirs for eier^ my 
two freehold houfes in Sherborne^lane,'* S:c. Then after 
fevcral ocher bequefts of other flock, and of pecuniary 
legacies, the will concludes as foIlow^s : I order the 
Icafe of my houfe wdth all the furniture (except the 
eiglit work’d chairs) to be fold, and all the nfl and ref^ 
due to be divided amongft the four daughters of my 
brother Samuel Cajlell^ fliare and fliarc alike. I ap- 
point 7. 5 . and J. 5 . executors,” &c. The devifor 
died feifed in November 1804, leaving his brother Samuel 
his heir at law. He was alfo at the time of making his 
will and at the time of his death feifed in fee of the free- 
hold houfes in Sherhorne-laney but not of any other free-* 
hold eftate. The defendants Elizabeth^ Catherine Louifa^ 
Anna Maria^ and Harriett^ arc the four daughters of the 
teftator’s brother Samuel, The queftion was, what eftate 
Samuel Cajlell took under the will, or aS heir at law, in 
John Cajleir^ moiety of the five mclTuagcs. 

Burroughs for the plaintllTs, contended that Samuel 
Cafell took a fee under his brother’s will by the devife 
of “ my half partf &c. The tw’O brothers being feifed 
VoL» XL M in 
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in fee of undivided moieties, the devife by John of his half 
f^art to Samuel malt be underllood to mean his whole in- 
tereft in the one moiety, fnch as Samuel already had in 
the other; efpccially in the cafe of a devife to an heir at 
law. But at any rate, if thofc words carried only a life 
eltate, for want of words of limitation, the fee defeended 
to Samuel as heir at law, jiot being included in the refi- 
duary claufe to the daughters, wliich is confined to per- 
fonalty. The dtvife of “ till ihs refl and reftjue* follows 
pecuniary and chattel bcquells. The tefl^^tor orders the 
rejl and reftflue to be divided amongfl the daughters; and 
whom but his ex'ceutots can he order to make fiich divi- 
fioii ? The words Jhnte and Jhare alike was before 
applied by the telfator lo tlie bequeft of (lock amongft 
the daughters. 


LtliUdafe contra. There are no words of limitation 
or neccflaiy implication to extend the devife to Samuel 
beyond a life eftate. In Pettywoed v. Cook ^), a devife of 
tctMH itlam partem was held not to carry a fee, but only 
txprefied the thin- tleviied. So a devife of a man’s Jhare 
in the New River only carries a life cllalc ; as in Middle* 
ion V. S^iunine (^}- It <.,jnno' i)iake any difference that the 
two brothers held undivided moieties as tenants in com- 
mon in fee ; for thrir ellates were entirely feparate and 
diltindf, and the word 1 xT*ull be conflrued in the fame 
rnanntir as if the dcviiV. were to a flranger. It appears 
by the devife to Ryder and his heirs that the tcllatv r knew 
how to pafs a fee. Then the fee paffed by the devife of 
all the reft end rtjidue^ to his nicces* The teftator had 

(/j) Crj. 12?. 1 129. JOJ. 3 i8». 
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Burraugb in reply qiieflloncd tbe cafe of Pettywood v. 
Cod:^ where by the words “ totani iiiam partem’’ the tefta- 
tor feemed rather to Imve meant all the inte^^efl that had 
been before deviled to the fufl tiker, which the 

whole f e. A'ul as to the cafe of Milileton v. Swainc, 
the w'ord jharc, ^.ppUed to property in the New River 
v.Mi<-r, was in common appeiLuion merely defcriprlve of 
ti.j t'.iujT. Rat he relied principally on the fee being un- 
ciifp'chU of by the refuluary clauiV. 

i.rrd, F.L^fi'NBORoucii C. J. If there be any doubt on 
the Jevile ol ilie teft.itor’s half paft to his brotlier, W’^he- 
thcr it wall carry tlic fee for want of words of limitation, 
it is not important to the decifion of this cjfe, if it be not 
taken from him by tlic refuluary chuife ; as the fee, if un- 
difpofed of by tl»c will, dcfcendcd to Sniinfcl as heir at 
law, Thoug!^ if it liad been nccclTiry to decide upon the 
import of the words my half pari^^^ as at prefent advifed 
I fliould rather be difpofed to think that they were fuffi- 
dent to carry the fee ; and 1 am not prepared to fay that 
I flioulJ have come to the fame conclufion as the Court 
did in the cafe of Piitywoocl v. Cook^ upon the words of 
the will there dated (^j). But It it is not neceflary to 


before devifed real as well as perfonal property ; the pre- 
fumption therefore is that he meant the reft and refidua 
of both ; and there is nothing to confine it to perfon- 
alty. The words “ fliare and fliare alike” are as often 
applied to realty as to pcrfonalty. The executors are not 
directed to make the divifion, but the law will make It, 
as it m.ikes tenants in common by the words JJjare and 
Jhare uUhe, 


C«) Vide Dtnr. V. JSjlJtrjicn, *57. 
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decide the cafe on that point ; for upon the meaning of 
the tefiduary claofe there can be no doubt. After giving 
^ feveral pecuniary bequefts, the words are, << 1 order the 
leafe of my houfe, to be fold, and all the refi and re^ 
^ Jidue to be divided^** &c^ Order whom ? He mud have 
meant his executors immediately afterwards named, by 
whom the leafe of his houfe, &c. was to be fold. The 
words rejl and r^due therefore, in the place in which 
they ftand in this will, and fo accompanied, mud mean 
property of a (imilar nature to the leafe of the houfe and 
furniture before mentioned, that is, his perfonal edate. 

The red of the Court agreed in this condru£tion, 
and afterwards the following certificate was fent to his 
Honofu 

This cafe has been argued before us bycounfel: we 
have confidered ir, and are of opinion, that the faid Samuel 
CaftiU took, under the fald will, or as heir at law of the 
faid John CafteU^ an edate in fee in the moiety of the 
faid five meiTuages or dwelling-houfes, whereof the faid 
John Cajleli was fo feifed as aforefaid. ^ 


Ellendorough. 
N. Grose. 

S. Le Blanc. 

J. Batlby. 
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'J^HE plaintiff declared in covenant upon an indenture 
of the ad of March 1807, whereby he demifed to 
the defendant a mefTuage for 12 years^ at a certain rent, 
payable quarterly, clear of all and all manner of parlia* 
tnentary^ parochial, and other taxes^ rateSp afftffminUp 
and deda£tions whatfoever. And the defendant cove* 
n anted to pay to the plaintiff the faid rent in manner the 
fame as is therein before made payable* The plaintiff then 
alleged a brejach of the covenant by the non-payment of 
26/. 5/, for a quarter’s rent, due on the 25th December 
l8o8. The defendant craved oyer of the indenture, in 
which the covenants were dated in the manner and order 
before mentioned *, and then^ followed immediately after 
the words, in manner the fame as is hereinbefore made pay- 
ablfp tht-fe words : ** And alfo Oiajl well and truly pay 
the land-^, property-tax p and all and all mai^ner of 
other taxes, 5 i’c. whatfoever, parliamentary, parochial, 
or otherwlfc however, which now arc, or which (hall 
at any time during the continuance of the faid term 
<< hereby demifed be rated, taxed, afieffed, or impofed 
on the faid demifed premifes or any par^ thereof, or 
** on the faid plaintiff, his exeputors, &c. on account 
thereof, and fave harmlefs and indemnified the plain- 
therefron), and from all charges which 

may happen on account thereof/’ And then it fet out a 
covenant by the defendant to keep the premifes in repair^ 
and other covenants, amongft others, a covenant for re- 
entry of the plaintiff in cafe of the breach of any of thq 
covenants by the defendant, including the non-payment 
M j by 
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by the defendant of the property-tax and other taxe& 
covenanted to be p»id b\ him j concluding with a cove- 
nant by the plaintifl'’, that the defendant, paying the faid 
yearly rent th'-reSy referved in manner aforefaid, and 
performing his covenants aforeiaid, fliall quietly enjoy 
the premifes during the term. And then the defendant 
demurred generally. And the qutflion was, Whether 
the covenant for payment by the leflcc of the property- 
tax rendered the whole leafe void by the aft of the 
46 Geo. 3. c. 65, / 115. and 195., which avoids fuch a 
covenant [n) ? 

Lawesj for the defendant, contended in the alTirmative. 
The covenant in queftion is interwoven In eflTcft with the 
covenant for payment of the rent, and is in fraud and 
againft the policy of the law. If the tenant had paid the 

(a) 46 Geo. 3. e. 65.— By Ttifl 115. Jf any piifon /hall rcfiifc to 
a’lovv any dcdueiion authorized to be made by this adl out of any 
rent 01 other annual payment mcniion.rl in the 9th end icth rules of 
Ko. 4. fthc'lule ( A ), or out of any annuity or ani-iul payment men- 
licntd m fclu lule (C)or (I.), or in liie ricxt prccedinL- claufe, favc fuch 
annual mterclt as aforcfaid, every lucli ptrfon /hall forfeit the fum of 
5c/ i and all coi'.tj.i'Hi, vcvmanis, and aeritments, uiaclc or trliicj 
.nto, cr to h: rule or f.-.r rrd -r c*.’ loi |.'iyititrit of any inrei<(f, unf, Of 
ether annual !, is fuor, al l 0 win 0 fuch 

duch'jn i\i aforcf.jid, fin 1 he Mi'cily v id. 

Stiff. ic)5 IVov.Jcf' ro c'jnti covenant, or agreement be- 
twe n l..niilord an ! icr mr, or any other p rfons, touching the payment 
of taxes O' airelTiutntj lobe '.li.neccl on lhe;r refp;6livc preriufts, fiialj 
be cc^med or eonihu.d to tuecul 10 the diii.c, ch.rged thtfLonas aforr- 
f^id, n--' t . he bnuling contrary to the mtent and me inirg of this adl ; 
bur t!i..t ai; fuel! duties (lull be charged upon and p.iid by the rcfjicdlivc 
octu, ers, fubjt6> to fuch deductions ano repayments as me by tin., ,ii\ 
aulhoiizcd and aj. owed ; nnd aiJ fuch riidu^lions and rvpayn'cnts fiiall 
be rrirdc and alluw<-d .accoidm^ly, notwiti. landing futh contr.iils, ro- 
Tenants, or agreenrituts. 


property^ 
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property-tax upon this covenant, he could not have reco- i8oy. 
vered back the money from the landlord. — — . 

GAfTflLI 

aoarnji 

Lord Ellendorough C. J. The covenant bv the 
kffee for payment of the property-tax, and for indemnify- 
ing the hntiloTcl from it, is void by the ftiitute ; but tfiat 
will not avoid other independent covenants in the leafe 
which are good, fuch as that for payment of rent. The 
covenants are entirely didiii^f . 

Le Blanc J. If the fubfequent covenant for payment 
of the property-tax had not been inferted in the leafs, it 
could not have been pretended that the leafs would hs 
void bscaufe it referved the rent clear of all parliarneniary 
taxes;, for tlut mull be underftood of taxes whiv:h the 
tenant migiit lawfully covenant to pay In exoneration of 
his landlord. 

Baylvy j. In the conilnicSlion of the general w^ords 
ftipulating for the payment by the tenant of all parlia- 
xncnlajiy taxes, the Inv vvouhl hnply an exception of fuch 
taxes could not lc;7aliy be defrayed by him: and the 
fubfequent illegal covenant by tho tenant for inJemnif}- 
ing his huudord from the pay men:: cf the property-tax 
will not avoid the former general and good covenant for 
the payment of rent clear of all parliamentary taxes, 

&c.: and if the tenant had paid the propcriy-tax for his 
landlord, he might, notwithllanding fuch covenants, have 
produced the colledlor’i* receipt to the landlord in dif- 
charge of fo much of the rent (nj. 

Per Curiam, Judgment for the Plaintiff. 

(ai) See Artv 9. o£ No. a}. Sjict ulc ^A), icCl. 74. of the Propcicy-iut. 

M4 
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3 Sep. 


FriJ^f 

Muy 


Weatherhead agahijl Drewrt, Hope, au^ 
Horrocks. 


A liigh con- 
Aable may be 
appointed, and 
a I ate in tlie na- 
ture of a county 
rate Icvjed, 
for a town 
coipoiaie Iiav- 
ing an exclulive 
commiflion of 
tilt peace, 
though not a 
county ot itlelf, 
by virtue ot the 
Aat, 13 Gm. 2. 
c. 18. ; :ht ugh 
no fi;ch cilitcr 
had been ap* 
pcinted, or fuch 
rate levied be- 
fore ^ the cor- 
poration having 
derra)ed the cx- 
pcrcei out of 
their own funds. 
And in an ac* 
tion of trefpa fs 
fordiArainmg 
goods in fatif- 
faffion of fuch 
rate the Court 
would not in- 
quire into tlie 
necefTity of 
making fucii a 
rate, nor as to 
the applic/ition 
of the corporate 
funds for :lic 
fame purpofe. 


.adlion of trcfpaCs was brought againft the defend- 
ants, of whom Drinvry and Hope were jufticcs of 
the peace for the bpreugh of Derby^ and Horroch^ 
high conflable of the fame, adling under the appoinc- 
ment aftcrinentioncd, for taking the plaintiff^ goods un- 
der a warrant of diftrefs for a rate- The defendants 
pleaded the general iffiie, aiui at <^hc trial before Grofe J. 
at Derby f a verdid was found for the plaintiff for 7 1 A 
10s. 9d. fubjedt to the opinion of the Court on this 
cafe- 

At the Quarter Selfions of the borough of Derby^ 
held on the 13th of OHcbcr^ iSof), before the defendant 
Drewry^ the mayor, and fcvcral other juftices of peace 
for the borough, including Hepe^ an order was made, 
appointing Horrocks to be high conftable, and Crompton 
to be treafurer of the borough. And it was further 
ordered, that 250/. be rated and affefled upon the 
borough, as a general rate or alllilment for the fame, in 
the nature of a county rate, for fuch purpofe as it is 
applicable to according to law/' And further, that the 
faid fum of 25c/. Ihould be rated and aflefled upon the 
five fcvcral parilbes v/ithin the borough in certaui pro- 
portions, of which the proportion for the parifli of AH. 

was 71/. 8/. ijd. And further, that Horrotks the 
high conilablc fljould demand of the refpedlivc ovcri^ 
feers, &c. of the fcveral pailfhes the fum aflifled on 
each ; and fliould pay over the fcveral fums, when re- 
ceived, to tlie treafurer, to be by him paid to fuch per- 

fons 
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fons as the juftices in feflions ihould by their orders 
from time to time appobt, ** for fuch ufes and purpofes 
as the public (lock of the faid borough is or may be ap- 
plicable to by law.’^ Accordingly on the 14th of O^ober 
j8o6 , the defendant Horrocks ferved a precept on the 
plaintiff, then one of the overfeers of the poor of the 
parifh of All Saints In the borough, requiring hirti to pay 
out of the rnoney colleftcd by him for the relief of the 
poor of that parifh, 71/. Ss, prf. as the proportion of the 
parifh for the faid afleffment for the borough in the na- 
ture of a county rate ; and upon the non-payment 
♦ 

thereof, and after a fummons ifi'ued to the plaintiff and 
the other parifli officers, under the hands and feals of 
the defendants Drenvry and Hope^ to (hew caufe, &c. 
;hc latter iffued a warrant of diftrefs to Horrocks^ which 
was executed by h'm on the goods of the plaiptiflF for 
71/. 10/. (he amount of the rate, and the charges of 
the diArefii. The cafe then fet out a charter of the 34th 
of ChfiHes 2 .\ by which, reciting that the borough of 
JD^rbyhdA been immemorially a corporate town, and that 
all former charters had been furrendered, the king in- 
corporated the burgeffes by the name of the mayor and 
burgeffes, &c. giving them a mayor, 9 aldermen^ and 
other officers ; of whom the mayor and certain other 
officers named (hould be juftices of the king, &c» as 
well to keep the peace in the fame borough and the 
liberties and precin£ls thereof, as to keep the ftatutes of 
vagabonds, artificers, and labourers, weights and mea- 
fures within the borough, &c.; with power to any three 
pr more of them, whereof the mayor and recorder to be 
two, to inquire hear and determine within the borough, 
&c. all murders, felonies, mirprifions, riots, routs, op- 


^reffions, extortions, foreftallings, tcgtatings, trcfpaffes, 

offences, 
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1809. offences, tilings, matters, and juticles, wlintfucver ; and 
'W'rTri’m hold fcirioiis, to coniiiiit and difclnrge prifoners, and 
alfo to do and execute all other things wiiliin the bo- 
Drewrv* rough aforefaid and the liberties of the fame, in as am- 
ple a manntr as the jufticcs of tlie peace in the county 
of Derby or elfevvhere within the kingdom of 
!twd might do. After which followed a non introniittant 
claufe as to the juUices of tlie county. The king alio 
granted to the mayor and biirgefres the goods of felons 
waifs and deodands within the borough, S:c. ** And 
further, for the melioration of the ftate of the borough, 
and that all common charges there might be better and mors 
saftly fupportedy" tlie king granted to them all iflues, fines, 
amerciaments, redemptions, and penalties, of all the in- 
habitants or reriunts within tlic borough, ^’c. and alfo 7 
fairs yearly, and a free market weekly with the tolls, 
and he confirmed all former grants of franchifes, inirnu- 
Tjlties, and lands before enjoyed by the mayor and bur- 
gefies, or their predecefibrs, The cafe alfo fet out 

a charter of the ilt of qu^en ALtry^ whereby the queen, 
as well in confuieratlon that the bdliffs and burgeilcs of 
the town of Derby the charges cf the faid to’ivn might be 
the better able to fupport, as for other coufideratlonv 
;herc mentioried, granted to them certain kind^^, fubjeft 
to certain fin ill ch irges. And the cafe fiaied, that the 
corporation of D tby were pofftfied of chates of the pre- 
fent annual valu-‘ t'F nearly 140 ^/.i and that tlic chari- 
table and other charges to v. hieh tli^y were fubje;Ll 
amounted to jco/. a year and That irt the 

year i8';vo the eorporati>'>i ccnlributed 500/. for the pub- 
lic ferviec under tlie voluntary aid and contribution aft; 
and 500/. about (our years afterwards towards the cx- 
pcnctsof ihe volunteers of t!i« town; and fincc then a 

further 
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further fum of 500/. tow;ird8 the county infirmary, and 1809. 

100/. towards an organ for the parifli church of All — 

^ 9 ^ 2 A T H E IL* 

Saints. That the borough of Derby has never contri- hkad 

buted towirds a county rate 5 neither has a rate in the DRsT^r. 

nature of a county rate or any other rate upon the inha- 
bitants ever before been made by the magiftrates of the 
borough. That thofe expences which in the county, 
without the limits of the borough, are paid by a county 
rate have always within the borough of Derby been de- 
frayed from the funds of the corporation, except only 
the expences occ^finned by the militia, which have been 
always difcharged by the refpeftive parilhes. That no 
appointment of high conftdbl • has, except in the prefent 
inftance, ever been made. That at the time of making 
the above order there were no prefentments of any thing 
withiii the borough, to which a country rate or a rate in 
tlu' n\turc of a county rate was applicable; but that 
thrre are from time to time orcuning within the borough 
various <*xpeiice 3 , which in the county, without the limits 
of the borough, are defrayed by a county rate; fuch a^ 
the expences of palTing vagrants, the expences incident 
to the gaol and houfe of corredlion, and tranfporting fe- 
lons ; all which expences however have hitherto been 
defrayed from the funds of the corporation. If the 
plaintiff were entitled to recover, the verdifl was to be 
entered for 71/. 10/. <jJ. If otherwife, a verdidl was to 
be entered for the defendants. 

Copley^ for the plaintiff, endeavoured to difUnguifh this 
from the cafe of "James v. Green{a\ where for the firft 
time the right of appointing a high conftable and mak- 
ing and levying a county rate de novo were cl^abli^ied 


6 Tt/'»r; 


by 



CAStS IN EASTER TERM 


iScp. by this court ia the inftance of the town corporate of 
Nottingham : but Nottingham had been creeled by char* 
head ter into a county of itfelf; and on that ground he ac- 
counted for the cafe not having been argued with refer* 
cncc to the words of the flat. 13 Geo 2. r. i8| on which 
he contended that the cafe now in queftion folcly turn- 
ed. But if the cafes were not iiiilingui(hable in princi- 
ple 5 then he denied the former deciGon to be law, 
which he faid had been made without any conGderation 
of the ftatuie. It is unnecefTary to advert to the terms 
of the ft. 12 Ge:. 2. c. 29. intiticd, An a£l for the more 
eafy aflefting, collecting, and levying of county rates," 
the 5th fedtion of wdiich provides that the a£l “ (hall not 
cilcnd to make any perfons, liberties, diviGons, or 
“ places liable to piy to any rate to be made in purfu- 
ance of that aft, to which futh perfon, liberty, &c. did 
not, or was not liable to coniributc before the pafTing 
thereof,’* iic. But the flat 13 Geo. 2. r8. reciting 

that by the former adi fcvcral powers anJ authorities 
w'crc given to the jufliccs of the peace in England wnih- 
in the rcfpedlive limits of their commifTions, at tlieir 
general or quarter fcffiuns* from time to time to make 
one general rale for fuch fums as they iq their difcrc- 
** tion lliiU think fufficieqt to anfwer ail the purpofes of 
the acU therein recited ;** And reciting il^c bcforc-r 
mcmioned provjfo j and that fome doubts had arifen 
“ vv Iicther the fai I ,\t\ extended to liberties and franchifts 
which arc not within the jurifdidlion of the commiJjiQnt 
of the pence fur the counties in which fuch liberties and 
francliius lie, and fo never did nor were liable to 
contribute to the faiJ county rates: to the end there- 
« fore that fuch liberties and franchifes may not bC'whoUy 
deprived of the bcQcfu of the reci(cd adl, it is declared 

“ aui^ 
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and enaftcd^ that where any Ubirties or franchifes with- 
in England have commtffiont of the peace within them- 
felvcs^ and are not fubjeil to the jurifdlAion of the 
commiflions of the peace for the counties in which 
fuch liberties or franchifes lie, and do not nor did be- 
** fore the making of the recited afl contribute to the 
** feveral rates made for the faid counties, it (hall and 
may be lawful for the juftices of the peace of fuch li- 
‘‘ berties and franchifes, within the refpeftive limits of 
their commiflions, to have ufe and exercife all and 
(ingular the powers, authorities, and methods, given or 
preferibed by the recited a£I ; and all fuch liberties 
and franchifes arc declared to be fubjcfl thereto in 
the fame manner to all intents and purpofes as coun- 
•• ties at large arc,** &c. This he contended only ex- 
tended to exclufive liberties and franchifes having com- 
Biiflions of the peace immediately from the crown, and 
not to towns corporate, like Derby, having only charter 
juftices: and that Lambert, Fit^herberi, and Dalton [a), 
pointed in their tieatifcs to the diftindlion between juf- 
tices of the peace by charter and thofe bycommifliou; 
ift, in the mode of their appointment, the one being by 
commifllon from the king, the other by eleflion made by 
thofe to whom the king had granted the power, adly. 
In their powers; for juftices by charter have not all the 
powers given to thofe afling under commiflion, 3dly, In 
their qualifications, as required by ftats. i8 if. 6. r. ii. 
and liGeo. 2. c. 20. qthly, In the duration of their 
authority; thofe by commlflion being revocable at the 
will of the crown; but not thofe by charter. The words 
liberties and franchifes in the ftuute were meant to apply 
to diftri£l8 or places within the bodies of counties having 
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(tf) Vide Dalun*iJuPi^s,c\\t 3 p. U. 
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feparate commiffions of the peace fiom the crown; fuch 
as the city and liberty of Wejlminjlei\ the Iiundred of 
Cajhio or liberty of St. AlbatiSy in Hertfordjhlre^ the IJle of 
£Jyf the Tower Hamlet tiic Soke of Southwell^ in the 
county of Nottingham, the Soke of Peterborough, and other 
places. Where the Icgillature have intended to include 
the ma^idrates of cities, boroughs, ajid towns corporate, 
they have named them ; as in the llatiite of bridges and 
highways, 22 H. 8. c. . ; of vagrants, 17 Gto 2. c. 5. 
yi 5. ; of coroiit'rs, 23 Geo. 2. c 29. f. 5. ; ol houfr.'? of 
corrcflion, 22 Geo. y c. 6 ^\.f i. H‘ .ilfo contrnded 
that the corpofanon liaviog it s .n td to fbem for 
public purp I s, ‘lul havit’^ .iIa ivs hiilierto fullaincd tlic 
burthens which this » »re was ina<le ro cleJray, wer*^ bound 
to apply their rf'/tiuies to cbe fame piirpofcs as tar as 
they would go, ana tJiercforc that tliert app ar^d to Dc no 
neceflity for making fuch a rate. [Lord Ellenborcugh C. J. 
If the juftices had the power of making the rate, we can- 
not inquire in tliis cafe whether they h^ivc exerrifed lliat 
power unnectfTanly. Bayley J. Ihrre is nothing dated 
in. the cafe to ihew that there may not be fums nccelTary 
to be raifed now for the j urpofes of fuch a rate more 
tlian the corporate funds are able to bear alter defraying 
all other charges, even fuppofiiig them applicable to thefe 
purpofes.] 'i he lurplus ot the corporation revenues, 
after defraying ilic fpccific charges upon them, appear to 
be more than fuflicienr to cover the amount of ihc pre- 
fent rate. [Lord ElUnhorough C. J. It lies on thofc 
who infid on the particular application of the corporate 
eftates to Ihew that the corporation are compcihible to 
apply their revenue to thefe purpufes. If edates have 
been granted to them, have they not a right to apply the 
produce in what manner they plcafe, as other perfons 

may 
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rnay do, iinlefs they are rc(lrl£led by the terms of the 
grant to apply it to a particular purpofe ?] The corpora- 
tion are rccjfilred by the grants to pay all the charges of 
!?/->/ to^cun; and thofe mud be taken to comprize all fuch 
pubUc charges upon the town as may arlfe from time to 
time, and which the inhabitants may become liable to 
bear. The corporation cannot have the benefit of the 
grant, and difeharge thcmfelve^ from the burthen. 


1809. 


WeaTH EK- 
flEAI> 
ag/nnji 
DaEWgr. 


Reader contra was flopped by t!ie Ccart. 

Lord E'i.LENnoROUGn C.^J. We cannot enter in this 
form upon the qucflion of irregularity or warit of nccefli- 
ty in makinit the rate : the only queflion is, whedier the 
jufUcco in felTions had power to make fuch a rate, upon 
the true conftruftion of the aft of parliament ? And 
upon that I am clearly of opinion that the words, liber- 
ties and fr. I'.chifcs, having commilTions of the peace with- 
in tficmrt'lve.i/' r.re fufacien*” Cc bncluue charter jufticcs. 
Is not this corporate jurlftliftion 3 franchifo; and do not 
the juflices who are appointed under the cliarter aft un- 
der tiic king’s commifTicn ? A gci^cral cummiffionof the 
peace gives a icmporary ar.tliority to thofe who aft under 
it until revoked b^ the crown ; and the charter gives a 
permanf’nt authoiity from the crown for the fame pur- 
pofes; and is a permanent inftead of a temporary com- 
miflion of the peace, ft would be mutilating the aft 
of parliament to give it the confined ccnfiniftion con- 
tended for. 

LeBt^anc J. I do not think that any diiTercnce was 
littended to be made by the legiflalurc between charter 
jttfticca, and jufticeFunder a general commifTion : but the 

aft 
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An apprentice 
who went to 
lodge ac his mo- 
ther's in an ad- 
joining pariCh 
to that of his 
mafleri for the 
purpofc of get- 
ting cored of a 
difordefy but 
who continued 
to ferve his mas- 
ter all tlK' time, 
by going 01 er- 
rands for Him, 
and attending 
when wanned, 
gains a fettle- 
mrnt by fuch 
fervice in the 
psrifh where he 
lodged* 


a£l of the 13 6/^. 2. was meant to apply to places with 
feparate commilEonsof thepeace> lilrhicb were not coun<* 
ties of thcmfelves nor liable to the county rates, and 
therefore not within the general provifion of the formet 
aAof the 12 Geo* 2. 

Grose and Baylct, Juftices, coOcufred. 

^ Poflea to the Defendants^ 


TheKiNG The Inhabitants of Stratford- 
wom-Avon# 

^WO juftices by their order removed Thomas Barnett^ 
his wife and children byname, from the borough of 
Stratford-upon^Aven to Old Stratford^ both in the county 
of Wartuick. Tho Seflions, on appeal, qualhcd the 
order, and dated the following cafe for the opinion of 
this Court. 

T* Barnett was bound apprentice by the parifh officers 
of Old Stratford to H* Heming of Stratford upon^Avon^ 
cordwaincr; and, among other covenants in the inden- 
ture, the pauper engaged faithfully to ferve his mailer 
in all lawful budnefs.’’ He lived with his mailer about 
12 months, when his thumb became affeflcd with fero- 
fula, and he left his maftcr, and went to his mother’s in 
the adjoining pariih of Old Stratford^ to have his thumb 
cured, where he" continued till the time his mailer went 
away from Stratford upon* Avon ^ . which was about two 
months afterwards. He flcpIP^at his mother’s hSbfc more 
than 40 days, and he never afterwards ilept in Straford** 
up 9 n*Avon^ nor in any other place for 40 days during the 
continuance of his apprenticeibip. During the whole 

Cimo 
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time he fo ilept' at bis mothcr’sj he went almofl: every 
day to his mafter’si and waa on fome days employed for 
3 or 4 hours in each day by his mafter in going of errands^ 
and was always ready at Us matter’s ' houfe whenever 
wanted by him| but was unable to at his trade 
in confequence of the complaint in his thumb. The 
Seflions were of ppjinion that the paupers were legally 
fettled In StratJhrd~uj>on>‘/fvon. 

Reader^ in fupport of the order of Seflions, contended 
that no fettlement was gained in Old Stratford by the 
lodging of the pauper there with his ‘mother;' his refi- 
dence there being cafual, on account of ficknefs, and not 
a refidence under the indenture. For though the general 
rule be that the fettlement is in the parifh where an ap- 
prentice or fervant lodges, and not where the fervice is 
performed ; yet It mutt be a lodging in ihc prosecution of 
the matter’s fervice, and not merely cafual. In Rex y. 
Alton (a), a pauper going with his matter to a watering 
place ^Scarborough) and ftaying, there above 40 days, was 
held not to gain a fettlement; the refidence of the, matter 
there being merely cafual. Ellenho'rough C. J. I 

am really at a lofs to conceive what 'dittinftion there is 
between a refidence at a watering place and at any other 
place, fo as to make the one to be confidered as cafual, 
when It would not bel^ fo confidered at the other. That 
dodlrinc was over-ruled in, the cafe of TChe King v. Bath 
Eafon ((), and common fenfe is witK the latt cafe. J But 
here the rtfiJence in Old Stratford was occafioned cn- 
tirelyl^ ficknefs, whichjputt be admitted tp be cafual s 

(tf) Purr, Cl 418. and Burn*s y 0 ft. tit. pMr— *SettleintlU by Service. 
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St a ATToRp- 
uroN’AvaN. 
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The Kins 
cgainjl 

Theiiilu. itants 
of 

STtATrORD- 

sroN•Avo^• 


and though the apprentice was not thereby difabled from 
going of errands for his maft. r, the niftance from his 
mother’s to his mafter’s beini; ih* rt j ytt it prevented him 
from working at his trade, which was the principal objeft 
of the binding, an(! he wis therefore fubftaniially with- 
drawn from his m.ifter’s fervice. The matter was bound 


to provide for his apprentice in Ccknefs as well as in 
health, and when he aSandonjed his duty and fenr him to 
his.motlier’ci, he had no right to require from him any 
fort of fervice, and what the apprentice did mutt be con- 
fidered as voluntary. He referred to the cafes of Titch-^ 


jiAd V. ]ililford{(i)^ Rtx V. Sutl'i/i and v. Barnby* 
in-ihe-JilarJb 'e), the two lall having overruled the inter- 
mediate cafe cf Charles v. KfiO'ivJlone [cl). ^Le Blanc J. 
It w.^s not confidered in that cafe, that the pauper went 
to his j>rarKlmothcr’3 in the parlfli of Knowjlone for the 
jurpofe of cure ; but that tlie original matter, who lived 
in the f^me parifti and was bound to receive him, did 
receive and place him there,] 


Alcrice, contra, faid that If this rett Jcnce of the appren- 
tice would not gain him a fetilcment, it was difiicult to 
fay that any fettlement could be gained by an apprentice 
Tcfidiiig in a different parifli from his mailer. He con- 
tinued ferving his mailer the whole time, though not in 
the way of his tiade, and he was placed with his mother 
merely to have the tenefit ofjicr care. The Court then 
ftopped him and Reynolds^ who was to have argued on 
the fame Tide, thinking it unneceffary to hear any further 
argument. 

(tf) Burr, S, C. 51 1. (h) 5 Trrm Rep, 657. 

W (^) ^utr, S,C 706. 

Lord 
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Lord ELlenborough C. J. The faQs ftated leave 
tio doubi that there was a fcrvice of the matter by the 
apprentice while he lodged at his mother's in the ad- 
joining parifti. He went to lodge there indeed in order 
to get cured, in^onTequence of an arrangement between 
the matter and the mother \ but he continued to ferve 
his matter every day ; and though he could ngt work at 
the trade liimfclf, yet he gitr formed other fervtce, and he 
might attend the work and learn the trade of his matter ; 
he mull therefore be confidered as ftill in the fervice of 
his nutter as an apprentice w'hile he lodged with his 
mother. If ihc mother had lived more remote from the 
matter's houfe, fo that he could not have ferved his maf- 
ter while he refided at his motlier's for the purpofe of 
cure, that would have altered the c^^fc, and likened it to 
King V. Barfjhy in the Mar pi : there there was no 
fervice of tlie m dler ; but here the fervice to the matter 
continued, and therefore the apprentice gained a fettlc- 
ment by the Lift 40 days refidence in the parifli where 
he lodged vi ith his mother. 


1809. 

The Kino 
again/} 

The liihabi'ants 
oi 

Str a d- 
uroN*n.YOir« 


Grose J. There is no pr^ence for faying that the 
apprentice w'as ferving any other perfoii than his matter, 
and the cafe fliews tiut he was ferving ium during the 
time he lodged at his mother’s. If the Selhons had con- 
fulered that there was any fraud in the matter’s fending 
him to his mother’s, they would, have Hated it. But 
though the boy went to his mother^S for the purpofe o£ 
having hts thumb cured, yet he continued to ferve his 
maftettcvery day; and then, according to all the cafes, 
he gained a fettlement by fuch fervice in the paiifb 
ptlictc he lodged. 


N a 


Lm 
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Le Blakc J. The qucftion is. Whether during (hc 
laft 40 days that the boy lodged at his mother’s he was 
refident there as an apprentice f and the fafts dated put 
an end to the argument ; for it is found that during all 
that time he was ferving his niafter, mt indeed to the 
full extent of the fervice required by the indenture* but 
to the extent of his ability to perform it. . In the 
other cafes, where it has been held that the apprentice 
gained.no fettlemcnt while refident in a different parifh 
from the mailer’s for the purpofe of cure, he was not 
ferving his mader daring fuch rcfidence. But while an 
apprentice continues ferving under the indenture, all the 
cafes agree that his fttlletnent is in the parilh where he 
lodges, and not in that where the fervice is performed. 
Here he was ferving his mader all the time, and I can- 
not- fay that the fervice was not of fuch a nature as Was 
.jproper for an apprentice. 


Bayley J. was of the fame opinion. 

Order of Seflions quaihed^ 


fouKsoN and Others azahiji Hudson. 

Mjyith. - '' 


A fa^lor 
k parcel of pnzc 


'■JpHIS was an a£)ion to recover 60/. 7/., the value 
of 3 libs, of tobacco-fegars, fold and delivered by 


the plaintilF to th^i^cfeiidant in 1806. The 

fprmdfntVt"'* tohacco appeared to be partly manufa£J;ore 4 » ind th« 

C'uernfe , of . ' j C* / 1 ■ 

wl.Itli a teeular entry was made cn innpnr»aTion, b.ut without having entered bimicir with 
the cx< ife effice as a dciler id ibhacco, nor having any hcbticr as /uoh, may yet niainum 
an rdion againir the vendee foa the of the goods fold and diUvcrfd : and this, thuut^h 
the tobacco were fent lo the defendant without a pcrmlf, at Ins deftre } there being np fraud 
uton tlie revenue, hut at mqO^a hrcMli of revraue regulations protected by penalties x 
even if fi/ch factor copJd, upon this fiogle an'’ accioenijl jnftancc,be confldered as a imtff in 
lobacio w ihid The walking of the ftat. »f) < 7 '». 3. / 70., which requires every perfM 

wIk) ihail dtel\ik tobaecc to takeout a hictice tihder a pena.ty* 


principal 
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^incipal q«eftipn made at the trial| zi Guildhall^ 
Whether the plaintiffs,, who had never before dealt in 
tobacco, but had had the tobacco in queftion, parcel of 
R larger quantity, configned to them from Guernfey^ to be 
difpofed of, and who had made a regular entry of it on 
importation, but had not entered ihemfelves njoith the excife 
^ce as dealt rs in tobacco ^ nor had any licence as fuch^ and 
who had fent out to the defendant, at his the to- 

bacco in queftion, with^t a permit, were entitled to 
maintain ^his a&ion againft him for. the value of it i 
Lord Ellenhorougfi C. J. thought that the plaintiffs were 
entitled to recover, and they obtained a verdi£l accord- 
ingly. But an objefiion having been made to the adbion 
on the ground of the requiGtes of certain a£ls of parlia- 
ment not having been complied with by the plaintiffs to 
entitle them to fell this commodity, leave was given to 
the defendant’s counfel to move to fet aGdc the verdi£l 
and enter a nonfuit, if^ upon further examination of tj^e 
a£l9, the obje£lion ^ould appear to be well-founded. 

W'igley accordingly moved to that purpofe in the laft 
term, and ftated the feveral proviGons of the afts, on 
which lie relied. The flat. 29 Geo* 3. c* 68. for granting 
the duties on tobacco^ enafts, (/. 70.) that every perfon 
who (hall deal in tobacco, (hall, before he (hall deal there- 
in, take out a licence ^ which by/ 72 is to be renewed 
yearly, under a penalty gf 50/. The ftat. 30 Geo. 3. 
f. 40. /. 4.'€na£fs, that no toba^o (except Spani/h or 
PortHguefe) (hall be imported eitl^r wiioliy or in part 
ipanufa^ured, on pain of forfeiting all fuch tobacco^ 
with the packages, and alfo the (hip in whi^ it was ittir 
|M)rted. And by ft. 43 Geo. 3. c* 134* / 5- prize tobacco 
|| j^,ad€ fubje£t to the regulations an^ forfeitures of the 
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1 )i09. former a£ls. Upon thcfe a£ls he c^mtended that nonf 

" but a licenfcd dealer could lecally deal in this common 

Juhnson ^ ' 

ami utiicfs dity ; and the dealing in it by every other perfon being 

KuDsotf. made illegal, no av'iion could be maintained upon any 

fuch contradl of fale by the plaintiff, on the fame 
principle which prohibits a recovery upon a fmuggling 
contrad (a). The goods were alfo fcizable in their tran-r 
fit without a permit, and afterwards in the (lock of the 
vendee, which would have been by fo mueh iiicrcafed 
, without any permit to cover and protcdl that increafe. 
And he referred to Galiim v. Labarle (^), where it was held 
that no adlion could be maintAincci for breach of an 
agreement to dance at an unliccnfed theatre, the flat* 
10 Geo. 2 , c. 28. prohibiting all theatrical i«prefcinations 
without licence. 

7 he Courts in the abfence of Lord liUenhorough^ relu6* 
tantly granted a rule to (hew caufe ; obferving that here 
there was no fraud upon the revenue, on v/hich ground 
the fmuggling cafes had been decided ; nor any claufe 
making the contradl of fale illegal ; but at mofl it was 
the breach of a mere revenue regulation, which was pro- 
tedled by a fpecific penalty : and they alfo doubted whe-^ 
ther this plaintiff could be faid to be a dealer in tobacco 
within the meaning of the aft. And when in this term, 
the Court being full, it was moved to make the rule ab^ 
folute; no counfel appearing on the part of the defendant 
to fitew caufe when the caufe was called on in the paper 

Cluiax V. Penduna, 4 Ptp. 466. V. Rctd^ 5 TVn^ 

U) Vide ^ Tirrm *41. and vide RMany v* Oiiett^ l Bo/. & PuU^ 
BUtchJ\rd V. Pf/bfif S Tvr^ri 89, 

% ’ 
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of new tri ils ; Lord ElUnborough C. J. fa'ul that the Court 
had conGderecl the queftion fince the rule was granted, 
and wtre all that no objedlioii lay to the a^Ioo ; 

therefore they difeharged the rule. 


1809. 

JcHNSOlf 

And Ocheit 
again/i 

DSOJf« 


Edwards agalnji Dunch. 


May »th. 


A Rule was given to declare in rf»plevin within 1 4 dajs The rule to 
after the end of HUary term (a), which ended on the nuyb^l^^vtd^ 
12th of February^ but it WdS not f rved till the 23d ; and 
no notice being taken of it, judgment was Ggncd for want 
of a declaration. Whereupon Whies on a former day pi murt 

* ^ ^ ^ declare withia 

moved to fet afule the judgment for irregularity; and 4 diys 
contended thit the rule muft be ferved at lealt 4. days 
before the expiration of it j (which had not been done 
here 5) otherwife it might as well be ferved at any time, 
even after the time mentioned in the rule was out. 

Marryat now refilled the alleged irregularity, upon the 
ground that it was fufficient to ferve the rule to declare 
in replevin at any time before it expired, and the plaintiff 
was bound to declare within 4 days after fuch fervice. 

And on reference to the Mafter by the Court, he reported 
the pradlice to be as laft dated; and the judgment was 
therefore held to be regular, and the lule for fetting it 
Sifide was difeharged. 


Thefc lules sre entered as of thr hd day of the terixi* 
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ZfonJayt 
May Scb» 

The pUintift’ in 
freipiib lor 

brc.4king iiis 

clok, Wh'V ic- 
covc!:* t ih than 
405 h not en- 
titled to tolls of 
incrcafe ineicly 
hccaulc a view 
was punted, 
before trial j 
tnou<h upon 
the applkation 
of the defend- 
ant. 


Flint againjl Hill. 

JN trcfpafs for breaking and entering the plaintiif'a 
clofe, to which the general iiTue was pleaded^ the 
defendant applied for a which was had according^ 

ly.j and at tj^e trial the plaintiff obtained a verdi£l: for 10/. ; 
but the Judge did not certify that the title c;^pie in quef- 
tiou. And on a former dav in this term a rule was ob« 
tained by liht AttorneyGenen^l for the defendant to fhew 
caufe why the plaintiff Ihould not be allowed his cofts of 
increafr, and that the Mader (hould tax fuch coda upon 
tlie poftea : and he relied upon the cafe of Kempjler v. 
Deacon (a), where upon a view granted In trefpafs^ the 
plaintiff had his full cods allowedi though the jury gavq 
under 40/., and there was^ no certificate that the titlq 
came in quedion. 


Clatke and HuUoch oppofed the rule, and anfwered the 
cafe cited by (hewing that it was before the datute 4 Ann^ 
c. i6./. d. allowing the Court on motion to dire£l a view. 
Before that datute (^} there could be no view till after 
the caufe had been brought to trial, when, if the Judge 
thought proper, the caufe was adjourned to enable the 
jurors to have a view ^ and this was entered upon the 
record, as was done in the cafe referred to : and then the 
Court inferred that the title mud have come in quedion* 
Bat no fuch inference can nOV be made, when a view is 
granted of courfc upon the previous motion of either par- 
ty. And dmaturs not tliat it was had\|^on 4 he motion pf 


(fl) I tH, 76. and Salk, 6(*5* Vide 2 Tidil, 716. 
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ehc defendant in this cafe ; for if the fa£l of a view hav- 
ing been had is to carry the cods, though the verdidt be 
under 40/., and there be no certificate of the Judge, 
jcvcry plaintiff in trefpafs will move for a view, which 
will operate as a repeal of the dat. 22 8c 23 Car. 2. c, 9* 
redraining the cods where the verdiQ: is under 401., un- 
lefs the Jutige certify that the title was in queftion; or 
under the dau 8 & ^ W. 3, ii. /. 4. that trefpafs 
was wilful an4 malicious* 


itg 

iSop. 

FtlNl* 
agaifift s 


Lord Ellenborough C. J. There feems to be no 
reafon for allowing cods of increafe becaufe a view was 
had, for that may be granted where the title is not in 
/jueftion. 

Per Curiam, Rule difeharged. 


PoE, on the feveral Demifes of Susan Black- rutriaj , 
SELL, Joseph Palmt r, Wm, Clarke, and 
Sarah his Wife, Joseph CdoicE, BtENjAMiN 
White, and Jane his Wife, and Mary Har- 
ris, againji Tomkins and Wife. 

'J'HIS was an ejedlment to recover polTeflion of certain pevifeesofcon- 

copyhold lands and buildings held of the manor of X'l-Tin atopy-* 

^htrpe-in-ihe-Scken, xoEJTtxi the demifes were laid on "ot hrins 

the 1 2th of January 1808 j and at the trial a vrrdifl was c’nnpt make a 

1 . • furrcntlir Ilf 

taken for the plainutt, mbje^ to the opinion of the Court their interef} \ 

nor Will fuch 4 

on this calc* furrendcr opc-’ 

John R/acfy;// being feifed to him and his heirs of the 
premifts Hbovc deferibed, and having duly furrendrred 
them to t|ie ufe ojf his will| by his will dated the 3 J of 

. Jamarf 
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1809# January 1761 dcvift-d them to his brothtr Thomas Black* 
^ Jell for life j remainder to his nephew T. B. junior, fon 

l^i.Acr En, of his faid brother, for life ; and, after his deceafe^ unto 
TomkjLs. of my nieces ^ dao^hters r)f rr y faid brother Thomas^ 

which he had by Elizabeth hi^ late wife dcccafed, as Jhatl 
be then livings to be equally divided arnun^’ft them, (hare 
and (hare alike,** as tenants in commim in ^ee. The 
tedator died in 1769. whereupon Thomas Blatkfell fen. 
was admitted to the prtmifes for life ; and at a court baron 
' held in July 1774 T, B. jun. was admitted for his life in 
reverfion, cxped\aut on the eftate for life in his father- At 
the fame court, Sarah the wife of R. Hackney, Elizabeth 
the wife of J. Burnby, Martha the wife of R. Wallisy and 
Mary, Jane, and Sufan Blackfell, fpinfters, the tcdator *3 
fix nieces, daughters of his brother Ihomas by Elizabeth 
his wife, were feverally admitted in fee to an undivided 
fixth part each, in reverfion expeftant on the two former 
]ife edates of their father and brother, and immediately 
futrendered to their brother Thomas; Sarah Hackney^ 
Elizabeth Burnby, and Martha Jf^allis, being firft feverally 
and fccrctly examined apart from their refpedive huf- 
bands by the (teward, according to the cudom of the 
manor, and freely confenting ; and T. Blackfell the teda- 
tor's nephew was thereupon admitted in fee. 'Fhe huf* 
bands of the three mirried fiders were no parties, to their 
admilTions or to the furrenders by them to their brother 
Thomas, Thomas Blackfell fen. and jun. at the fame court 
mortgaged the premifes for 50c/. to J. Raiford, who afp 
terwards made a further advance, and in 1784 had a fur« 
render of the equity of redemption from the fon ; the 
father being then dead ; and Rotford was thereupon ad* 
mitted in fee, and furrendered to the ufe of his will. 
Rotford devifed to ttuftcca for the defendant Ann Tom* 
14 kino 
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tins his only child ; which Irliftees have been admitted as 
the devifees under his will j and (be and her hulband are 
in pofleflion of the premifes in quedion. Thomas Blacks 
^//jun. died 7th June i8ul ; ar which time only four of 
the trflatoi^a nieces were living ; namely, Sufan^ the firft 
named leflbr of the plaintiff, Sarah then the widow of 
Jt Hackney^ Martha then the wife of R. Wallis^ and 
Mary then the wife of J, Harris^ Martha^ 9flrah^ and 
Mory% all died before the date of the demifes in this ejefl:** 
ment. JoJph Palmer^ the fecond leflbr, is the grandfon 
of Sarah Hachiry by a deceafed daughter, who with Sarah 
the wife of tV. Clarke^ the third lefTors, were her co^ 
heirefff'S. Jofeph Cooke the fouith leflbr the heir of 
Jklariha Jane the wife of l enjamin WhUe^ and 

Mary Harris fpiniter, the remaining Jcflbrs, arc the 
daughters and coheirefl'es of Mary the wife of y, Harris^ 
JElizabeth Burnhy and Jane Black jell^ the only two other 
nieces of the tellator, died in the lifetime of their brother 
Thomas Blackfell jun. The leflbrs of the plaintiff were 
duly admitted at the lord's court to their fcveral propor« 
tions claimed in the premifes on the 23d oi February 
|8o8> The quedion for the opinion of the Court waSf 
whether the plaintifl^s were entitled to recover ? 


1809. 

Dos dem. 
Bi.AeK8xUi 
agoittfi 
ToMKint. 


Marryaty for the plaintiffs, began by arguing that the 
teftator*8 nieces had only contintteric remainders at 
the time of the furrenders made -by them, which furren- 
ders were therefore incapable of being made, and could 
not operate hy way of ettopel. And that the furrenders 
by the feme coVerts, without their hufbandsi was clearlj 
Vojid| according t6 Stevens v. Tyrell {a). 
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1809. l^bt Couftt howcifcr, thought it unneceflarf to hear 
' ' him ; it being clear that the remainders to the nieces were 

Dot dem. ^ ” 

Blackirll contingent ; and being of opinion that a party^who was 

a^ataji 

T/>MKiNf. not in the feifin could not furrendcr a copyhold ; and that 
a furrendf r could not operate bj yray of eftopel, but could 
only pafs what the party then bad. And Lawes, who was 
argued for the defendants^ admittmg that he 
could* not .fupport their title on thefe grounds i the 
Court gave judgment for the pollea tp be delivered to 
the plaintiff (a). 

{a) Vide 1 TVatk. tro. v. Philips^ 1 Vef. »^o. and Cndtlife v, 

JUorfi, 3 Term ftep* 365 ^ 


fi/taj 9tlla 


Fisher a^ainji Pimbley. 


Debt OA bond, 
which was coo- 
ditiorcd to per- 
form an award 9 
plea no award 9 
replic|tion fd- 
tin^ out an 
award 9 rejoin- 
der ft.ning the 
whole award, 
(in which were 
recited the 
bonds of lub- 


debt on bond^ dated 12th of March t8oy> for 
300A1 the defendant crared oyer of the bond and of 
the condition, by which it appeared that the bond was 
given for the performance of an award of certain arbitra- 
tors to whom it was referred to arbitrate and determine 
concerning all caufes of acfllon, controverfiei, and de- 
mands whatfoever between the plaintiff and defendant, fo 


itiiiTicn, where, as the award in writing under their hands , (hould be 
that\hc^awlrd ready to be delivered on or before the i2th of June 1 807 : 


nmcTLy "he pleaded that the arbitrators in the condition 

an^TthTiidc- did not mate ony ^warj under ihcir hands ready 

murring. Held jq delivered, &c- on or before the fiid lath of June^ 
cicr wag not in- and this he is ready to veiHru lkc« The plaintiff replied 

confiftrnt With, ^ ^ ^ . 

ror a dt'paiture that the arbitrators in the condition odmed, within the 

from the plea. 

ITfr^rr a tub- ' * , 


mifTion cf ill matters in ditferener between /f. Rnd av/ar^on matters In dlfTcrcnc^ 

between and B , C, and D, joimly, directing A to pay a'tcrbim fum as a cornpenfa- 
tion for coala hy A, bclonKinfc lo D, mt io B. i|nd, oih$ri» and B* to give Al* 

a bond to indemiHfy \)$tn ajtidnn the claims of C. and IX, is bad. 

twf 
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time limited, &c. duly made their award In writing under 
their hands of and concerning the premifes in the condi- 
tion mdStioned, ready to be delivered, &c. by which they 
awarded that the defendant fhould^pay to the plaintiff 
124/. 5/. 2d. on th'e 6th nf July 1807,3$ a cotnpenfation 
for all the coal by him gotten in fuch manner as was 
therein before mentioned: and they thereby farther 
awarded mntnal releafes up to the date of th^bonds of 
refeftnce ; and that the plaintiff ihould alfo execute and 
deliver to the defendant at his expence a bond in the 
penalty of 40/. conditioned to indemnify the defendant 
from all adifions, &c. and demands by y. Rothwell (and 
two others by name) on account of the defendant having 
worked or gotten any coal out of a certain effate called 
Shaw Ptace^ and a certain lane adjoining, or either of 
them, before the date of the bonds of reference, &c. 
And' then the plaintiff alleged that the defendant had no- 
tice of this award, but did not pay the 124/. 5/. id., the 
fum awarded. The defendant rejoined, that the faid 
fuppofed award Ts in the words’ following, to wit, &c. 
and then he fet out the whole award verbatim, wherein 
the arbitrators ftated the bonds of reference, by which it 
appeared that the fuhjeEl of reference was of all a£lions, 
controvetfies, &c. and demands between the plaintiff and 
defendant, as before fe't forth, and that the arbitrators 
found ** that the defendant had at the date of the faid 
bonds worked and gotten divers quantities of coal belong- 
ing to the plaintiff, or to him and fame other perfoti or perfont, 
in and under a- certain enatfflalled Shaw Place, Sic. and 
under a certain lane adjoining, &c., and' that the’jplaintiff 
demands from the defendant a compenfation for all the 
coals fo gotten by the defendant,” And they awarded 
the defendant to pay to the plaintiff 124A 5/. 2r/|,;on the 

a 6th 
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rpd 

1809. 


Fishbr 

cgatrji 

PiMBLEV. 


8th o^yuly then next as and for a compenfation fot aA 
the coal gotten by him as atorefaid and then they 
awarded the mutual teleafes and the bond of ¥hdemn!ty 
from the plaintiff ' to the defendant as mentioned in the 
replication. To this rejoinder the plaintiff demurred, 
and alleged for fpecial caufe, that fuch rejoinder was a 
departure from the plea^ and neither confeded and 
avoidedy nor denied, the matters pleaded in the replica- 
tion. 

The grounds of objeftion to the award were, ift, its 
having diredted the money to be paid to the plaintiff for 
coals ftated to have been gotten by the defendant belong- 
ing to the plaintiff, or to him and fome other perfon 
perfonss when the fubrniflion was coiiRned to matters in 
difference between the plaintiff and defendant only, 
ndly. That it diredled a bond of indemnity to be given 
to the defendant at his exptrncc againll future claims and 
adlions by three feveral ptrfons, upon matters not Tub- 
mitted to the arbitrators, and was therefore uncertain and 
not final. And the validity of the firfl: of thefe objedlions 
was very faintly queftioned by Scarlett on behalf of the 
plaintiff, (Tuppofing the rejoinder to be good.) But 
againll the fccond, he relied on Philips v. Knightley (a), 

where 


(a) Stra qoj Page J. there held the award had ; the other three 
Judges htld it good. /\.,w.rrdjng 10 Mr.Fo;</’5MS. the majority faid •• that 
tlie poor bciog intcrtHed in iht fuit as well as the plaintiff, he could not 
relrajf : noi woUiCl the award hind the poor, they not being parties to tht 
fubminion. /vnd though it Wire .q|;jcdtfd that Che covenant might be i 
foundation for a freih fuit, fo might a bond or any other fecurity, with- 
out which no poflibk* end could be made ol the matter : and therefore 
the Court held it good /or the neceffity oj the cafe. As to the other part of 
the ohjeAton, that the coUi were uncertain ; thefe might be afeertained 
by the party himrdf, if he thought proper to proceed. And Lee J. cited 
Bca^e V. Beale^ Cio, Car, 3S3., where an awafd to pay tbecbargei of « 

/uit 
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where an award that the defendant (hould execute a co- 
venant to indemnify the plaintiff againft all cofts damages 
and expences which (hould happen by means of any fur- 
ther proceedings in an action begun at the inftance of the 
defendant^ and at iflue in C. B., wherein Marjhall qui 
tarn was plaintiff, and the then plaintiff defendant, was 
held good. And he urged that at any rate, if the Sward 
of the bond of indemnity were void, the award would 
only be void for that exctfs(./). 

The principal queftion, however, argued was whether 
the rvjuincler, I'erting out the award in fift, according to 
the truth, which award had been deftftively fet out by 
the plainrilf in his replication, were a d' parturc from the 
defendant’s plea, wherein he had before flated that the 
arbitrators had made no award i 

Scarlett contended that it was a departure ; for a plea 
of m awurcl means no aw'ard in fadl ; and cited Farrtr 
V. Gate{b)^ Su/jfier v. Andrews {c\ Hou/e \ » Lander {d)f 
Harding v. Holmes (^), wherein feveral other cafes in 
point were referred to, and Praed v. The Duchefs of Cum* 
herlond (/*). The defendant ought to have rejoined no fueb 
award as fet out in the replication : and if iflue had been 
taken on that, and arry material variance had appeared 
between the award fet out in the replication, and the 


1809. 

Fisnift 

againjt 

PlMBCKT. 


fmit was held good, becaufe they would be afeerUTned by tho attorney'c 
bringing in hiii bill* And To judgment was given for the plainti(F; 
Page J. ftill dirt'cniing. Mfi— agreed that If the fuit could 
polTibly have been releafcd, or otherwife inrunediately difeharged, the 
award would have been void**’ 

(/i) Vide Ingraft v. Mtinesp 8 PaJ!, 445. (I) Palm, 51 1. 

(r) 1 245. 85. (e) I 1X2. 

(/) 4 Ke/. 58^ and 1 //. Sloe, aSo. 
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againft 
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award provedi the ilTue muft have been found for the de-> 
fendant. 

> 

Tata, contr^, ftopped by the Court. 

>4. 

Lord LllenborouGh C. J. The laft is the only point 
argueable. The award U clearly bad^ inafmuch 
as it Wards compenfation to the plaintiff for coal gotten 
by the defendant belonging to the phintidFp or to him and 
fomt other perfon or perfons ; and ^though it dire£ls a 
bond of indemnity to be given by the* plaintiff to the de- 
fendant againft any demands by three certain perfons ; 
non liquet that theft were the perfons interefted with the 
plaint,!^ in the coals which had been gotten by the de- 
fcndanti and for which the compenfation was awarded. 
The compenfation therefore has been awarded to the one 
party} without any equivalent appearing on the other Gde. 
Then the award being bad} the only quf (lion iS} whether 
the defendant can (hew fuch bad award in his rejoinder} 
conGftemly with his former allegation in the plea} that 
there was no award ? The plaintiff in Ins' replication fets 
out an award \ and if he had fet it out truly, it is clear 
that the defendant might have demurred to it ; but not 
having fet it out truly} where js the inconGGency} or de« 
parture from the plea^ in the defendant’s doing that which 
the plaintiff ought to have done, fetcing out the award In 
fa£l} an^ then demurring to^the true award fo fet opt ? 
He thereby dill maintains his former allegation, that there 
vra$ no award ; in other wotj:is thac^tjiej^^ was no legal 
and val^id award under the fuhmil&on, which is the fame 
as no award. There ia, no ingonfiftency in this, and 
therefore no departure. ^ 

. , 

. Lb 
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liE Blanc J. (a) The award cannot be maintained, 
as it was made of matters not fubmitted to the^rbitra> 
tors ; Yor the fubmiffion was on^ of fhattcrs in difference 
between the plaintiff and the defehdant and the award 
is of matters between the defendant and the plaintiff and 
tther perfons. If the matters fubmitted between thefe 
parties had comprehended matters in difference jbetween 
the defendant and the plaintiff together with others, then 
an award of compenfation to the plaintiff for the whole 
value of the coals' taken, with an indemnity from him to 
the defendant againft the claims of thofe others for their 
proportions, might have done : but the fubmiflion was not 
fo extended. Then as to the departure, the defendant 
by his rejoinder only puts the plaintiff’s cafe in the fame 
ftate on this record as it would have been if he had fet out 
the award truly ; and it only fhews that the award in faft 
made is not a good award in point of law. 

Bayley j, a fubmiflion of matters in difference be- 
tween A* and i?. docs not include matters in difference 
between A, and B, and others jointly : the award therefore 
was bad. Then a plea of no award means no award 
according to the fubml.Tion ; that is the plain meaning 
of it, I do not agree with the argument^ that the de^ 
fendant might have defended himfelf by taking iflue upon 
the award as flatcd in the replication ; for there was fuch 
an award as is there dated ; but it was not an award 
Blade conformably to the fubmifliooi which would have 
appeared to be the cafe if the whole had been truly fet 
out in the replication. Then the rejoinder firft fetting 
gut the true awards and then demurring to it^ is no more 

(4) J. was abfent from mdirpofidon. 

V®L. XI. O in 
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1809. i'"' cfFcft tlian faying that there was no award conform- 

' able to the fubmilRony and therefore no award ; which 

>' J S ” T 

maintains the pica. 

’ Judgment for the Defendant, 


Sir Henry Strachey Bart., and Giles, azainjl 

jiLiji 5th. ^ 

• Turley, Burt, and Others, 
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J N confcqucnce of the former decifion of the Court in 
the enufe between thefe parties, which is reported in 
my 7th volume, 507, nonfuits were entered in the three 
feveral afllons of debt which had been brought by thefe 
pliintKTs j the firft upon the Speaker’s origirir.l certificate 
for cods againfl Fro/I and thefe defendants jointly^ on ac- 
count of their frivolous and vexatious petition againft the 
return of the plaintiffs as burgelfjs for the borough of 
Fu.iji Grlvjjli'ad fo the parliament which met in 1802 \ the 
fecond, upon the Speakci’s amended certificate againft 
Frojl (iloney for his feparate proportion of the cofls given 
to the phlntiffs; and the third, upon the fame amended 
certificate againft thefe defendants ahney for their feparate 
proportion of the cofts. Thefe nonfuits were entered in 
Ti ltiity term 1 8 o( 5 . Oa'^ the 24th of OHober in the 
fame year that parliament was diflblved, without any fur- 
ther proceedings having been had by the plaintiffs for the 
recovery of ihtir cofts i and a new parliament was af- 
fembicd on the 22d of June 1807. On the 17th of 
Jilcrreh iCcd tiie Speaker made the two following certi- 


curie I n (I 

pcfir.' ' I. 

i jiti tio'' i ; . an^J hoi-v much : ht!d lint thffc c^j rifientcs being inv.ilKl, 

by rea.fai rhit only ai-i hor.ze^ ilic ciWts tc» hd 1 jiiiatatfly on t. 4 ch diftiiidl jjcti- 

tion, a r, m valrl cci:tir:i^*.i'u, .dctrtain.ng the t |,.iraiu coftn incumd on each |u ruion 
rTi.>,bt hr tlic spfu! Cl* of a nev/ pailiuiiKiJt j the*' !it\ iTficntioniiig tbv Speaker 

ficates* 
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licates, which wcr« produced in evidence. Whereas 
H. Ley Efq. clerk afliftant of the Houfe of Commons, 

.V 

and Nicholas Smith Efq. one of the matters of the Hi;^h 
Court of Chancery, who were duly' authorized and di- 
rected by me according to the act of the 28th Geo. 3. 
{c. 52.) to examine and tax the cods and expencesof Sir 
//. Stracbey Bart- nnd Z). Giles Efq. incurred by them in 
oppofing the petition of feveral perfons whofe names are 
thereunto fubferibed, on behalf of thcmfclves and others 
ftiling themfelves the elc£tors of the town and borough 
of Eajl Grimjlcad^ prefented to the Houfe of Commons 
upon the id of Decevibcr 1802, complaining of the un» 
due elcftion and return of them the fnul Sir H. S. and 
D. G. as burgcflVs to ferve in parliament for the faid bo- 
rough of Ea^i Grimjleady have reported to me the amount 
of fuel) cuffs and cxpences; now 1 do liercby certify that 
the faid cufts and expcnces allowed in the faid report 
amounted to the fum of 361/. 14J. 2rf. Given under my 
hand this 17th of March 1808. Cha^ Ahboty Speaker.— 
There was a fimilar certificate of the Speaker, certifying 
the amount of tlie plaintiff’s cotts in oppofing the peti* 
tion of Mr. Erof, at 361/. ox. \od. On the 1 8th of April 
1 808 a copy of the firft of thefe certificates was fervej 
on the defendants, and payments of the cotts theiein 
mentioned demanded of and refufed by them : and 
a copy of the laft ftated certificate was ferved on Mr. 
FroJU payment of the cotts therein mentioned was 
demanded of and refufed by him. Thereupon this aflion 
of debt was brought, wherein the plaintiffs declared that 
the defendants were indebted to them in 361/. i.tf. 


1809. 

StR ACMCY 
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by virtue of the flat. 2S Gffl.-3. c. 52. ; to which the de- 
fendants pleaded the general ifTue; and at the trial at 
Wtjlminjler a verdict was given for the plaintiffs, fubjc£l 
O 2 to 
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Stracmzy 

Turley# 


to the opinion of the Court on a cafe rcferved ; in which 
all the fads of the former cafe were (tated» with the addi* 
tion of thofe above«mentioned : and if upon the whole 
the Court were of opinion that the plaintiflFs were en^ 
titled to recover, the verdid was TO (land : if not, a 
nonfuit was to be entered. 


Burrtugh for the plaintiffs, ifl, It is no objedion to 
the prefent ccrtifitatc of the Speaker, on which the adion 
is brought, that he had before granted certificates, which 
were inefficient : for the authority given to him for 
this purpofe by the (lit. 28 Gro, 3. r. 52. is fpecial ; and 
it is a clear principle of law that every fpecial authority 
ought to be purfued in fubfiance and effed (a), and if not 
well executed in the firft infiance, may afterwards be 
executed properly (^) : and here it appears from the for- 
mer decifion (r) that the Speaker's authority was noi well 
executed before ; for the firfi certificate was bad, becaufe 
it did not afTefs the cods on each petition feparately ; and 
the fecond certificate was of courfe avoided, becaufe it 
was founded upon the firfi. 2dly, It is no objedion that 
the Speaker who has granted the prefent certificate was 
chofen by a different Houfe of Commons from that out 
of which the committefe who reported the petition to 
be frivolous and vexatious was nominated. The ad 
of the 28 Geo, 3. does not confine the power to be cxcr- 
eifed by the Speaker of that parliament, but refers to him 
by the name of tAe Speahr as a known officer wlicncvcr a 
parliament is in being. The Words of the 19th fed. are, 
that wherever any petition (half have been reported by a 
committee to be frivolous or vexatioua,*** the party or 

{a) Cj r.#f. 301. (S) 3 ri*. 4 ij^.D. />/. 4t# 

(f) 7 Sail, 507. 
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parties, if any, who (hall have« appeared before the 
committee in oppofition to fuch petltioni^a// he enU» 
thd t 9 recover^ the full cofts and expencfs^* (sfc. 
This vefls the right to the cofta in the party grieved : and 
then the claufe proceeds, fach cods and expences to 
be afeertained in the manner hereinafter dire£led«’* 
Then by / 22. for afeertaining the cods, the Speaker^ on 
application, is to dired the fame to be taxed by certain 
officers, who arc required to report the amount to the 
Speaker^ and he is to (ign and deliver to the parties a cer^- 
tijicate of the fame figned by himfelf. The Speaker 
therefore afls throughout as a mere miniderial officer, 
without exerciling any judgment of his own either upon 
the propriety of giving cods at all, or upon the amount 
of them. It never could have been the intention of the 
kgillature that the party's right to cods once veded 
(hould be afterwards defeated by the didblution of the 
parliament, any more than by the death or refignatlon of 
the individual Speaker, before his (ignature of the certifi* 
cate* This is not like parliamentary proceedings in fieri 
in the Houfe of Commons, which fall to the ground of 
courfe on the political death of the Houfe. The refolu- 
tlpns of eie£tion committees are all entered on the Jour- 
nals, which are the records of the nation, and a copy of 
which, by the 23d claufe, is to furoilh evidence of the 
debt. 

Clifford^ contri, admitting that a fpecial authority not 
urell executed at fird may be executed afeerwarda; and 
chat the (Speaker certifying the amount of the cods, 
had only a minifterial duty, to perform ; contended, id, 
chat authority was only given to the Speaker to fign one 
certificate \ and ^at authority haying been once exercifed 

O 3 by 
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' 1809. by him, in certifying the feparate cofts on the two peti- 

. tions, could not be refumed again even in the fame par- 

Strachey 01 

ogawji liament. The power of awarding cofts refts altogether 

U H !■ E Y* 

upon the ftat. 28 Geo, 3. c, 52., and the wording of the 
22d claufe, with reference to the other provifions of the 
law, evidently applies to the grant of one certificate by the 
Speaker of the then exiftltig Iloufe of Commons, The 
certificate is to be gratited on application (fingularlter) 
to the Speaker, and the officers appointed to tax tlie cofts 
are to report the amount to l/:e of the /.thi iloufe. 

y\nd by f, 23. the coft^ /I cettifud as ah..ve are given to 
the party entitled, and the certifuaic (which can only ex- 
tend to one ccitificate) of the Speaker, and a copy of the 
Journals of the lioufc of the refolutions of tlie committee, 
are to be the evidence of the debt. If a new a£lion were 
now brought upon the funner certificate, a recovery in 
this a£lioii upon the fubfequent ccnificate would be no 
bar (0 the other. Tins Court exercifrng its dlfcreticnary 
power may dirtdl the Mafler to review his taxation of 
coils, if faulty, and may amend what is wrong; but tlie 
Speaker, hiving a bare authority in this refpe£V, and 
having once cxerolfcd it, however defeftivcly, is fumfius 
cfliclo, like an arfiitiator (a), and cannot refume tlie au- 
thority again. The parties having made a wrong appli- 
cation before to the Speaker will not authorize them to 
make other applications to him for the fame purpofe ; and 
without their application the Speaker has no power to 
direfl; the taxation. The 22d fe6lion direfts fees to be 
paid to the officers for faxing the cofts; but it never 
could have been meant r.hatthofe fees fiiould be paid more 
than once bccaufc of the blunder of the pci fons applying. 


B; 
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By f. 24. the whole amount of the taxed cods may be 1809. 

recovered from any of the perfons liable, and the one who ' 

' ^ Strachey 

pays may recover over a proportionable (lure from the 

^ U M L K V • 

reft : but if a taxation once made could be refeinded at 
any fubfequent time, and a new certificate ifTuc, It would 
lead to great difficulty. But, 2dly, whatever the cafe 
might be of a fecond certificate iffued during the fame 
parliament, at all events the Speaker's authority was at 
ail end upon the dilToIution of that parliament. Tlie 
party entitled mud fulTer by his laches. The general 
’aw and uljgc of parliament is clear that, except wlicrc 
oth^rwife fpcti.illy provided by datute, all proceeding.? 
pending in the Houfe of Commons expire v. iiii ^he difib- 
lutioii of the reprefentative body, and therefore the power 
of their Speaker mull necefT.ivily expire at the fame 
It cannot make any difference that the fame individual 
happened to fill the chair of the Iloufe in fuccefiivc par- 
liaments. The report of the taxed cods is to be made to 
ifje Speaker of t\\c j aid Houfe, which confines tlie autho« 
rity to the Speaker of the then exlding Iloufe of Com- 
mons in which the proceedings originated. 
after the vote of the committee that the petition w.a3 fri- 
volous and vexatious, the parliament had been difiblved, 
no proceedings could have been had upon that vote, be- 
caufe there could have been nobody to make or receive the 
report upon it ; and if the political exldence of thofe who 
had a judgment to cxercife upon the matter were expired, 
of courfe the authority of their miniderlal officer muft 
alfo have expired. It was even neceflary to make legif- 
lalive provifion by the 33d fe£lion of the a£I, that an 
eleftion committee (liould not be diflblvcJ by a proroga- 
tion of parliament. 


04 


Burreugh^ 



CASES IS EASTER TERM 


l«e 


1809* Burrough in reply, admitting that if the parliametft 
were diflfolved before the report of the committee to the 
tieinjt Houle, the proceedings might fall to the ground, con* 
Toitiv. tended that after fuch report, which would be placed on 
the Journals, the deciGon was concluGve, and all the con- 
fequences would follow, there being nothing but mere 
mioifterial aAs to be done. 


Lord EllenboroUgh C. J. There is no doubt upon 
either ground but that the lail certiheate of the Speaker 
is valid. It is objected that the Speaker having granted 
one certificate could not grant another : and 1 admit that 
if he had before granted an eifedive certificate, he would 
have been functus ofOcio, and could not have granted 
another j as in the cafe referred to of the arbitrator who 
had once made a valid award. But if he had before only 
granted void certificates, and the cods had been taxed in 
a manner which the legiflature did not intend, and for 
which there was no authority, the fird and fecond certU 
ficates were mere nullities, and the lad, which alone pur* 
fued the authority given by the a£l, is valid. . The aA 
directs (<r} that every committee, when they report to the 
Houfe their final determination on the merits of the ptiif 
tion which they were fworn to try, fhall alfo report whe* 
thcr fuch petition were frivolous or vexatiotis: and.(i) 
whenever they report fuch petitionxa be frivolops or vexa- 
tious, the party oppofing ** fiuh^pttition (hall be entitled 
to recover from the perfon or pejfons ,who (hall have 
Ggned fuch petition the full cods and expences,” itc. The 
other claufes follow in the fame terms. This therefore is 
a ditcClion applying fpecifically to otie petition, and not to 

(«}Sia.it.'' , (OS'ft. 19. 
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ferenli and therefore the remedy mull be applied feve* 1809. 
aallp to each petition ; and the cods and expences of ■■ 

Strache 

oppofing feveral petitions cannot be cbnfolldated together againft 
ill one certificate, as was done in the fir ft certificate 'T'^****^ 
granted upon this occafion. Then the feednd certificate 
was alfo bad, which apportioned part of the cods fepa- 
lately as to the two petitions, but ftill certified the great 
bulk of the cofts jointly againft the two fets of petition- 
ers. Both thefe certificates were confidered by the Court 
in the former cafe in 7 507. to be void. With rc- 

fpc£l to the next queftion, as to the authority of the 
Speaker, by whom the prefent certificate was granted, to 
make it; his minlfterial fundion, as it is rightly called in 
this rerpe£t, is defcribed in fedlion 22., which mentions 
him in general terms as Speaker; it does not fay, ** the 
Speaker at the time of making the report of the commit- 
tee/' or the /airte Speaker, or ufe any words to that effeft, 
fo as to confine the power to the identical individual who 
then happened to be Speaker. If It had been fo confined, 

I do not fay that we fiiould violate the plain letter of the 
a£t, in order to relieve a party-grieved who is only enti- 
tled to the relief given by 'the aft; but we would not 
confine th^rclicf in the manner contended for, if the 
words of the aft and the fenfe anci reafon of ihe thing do 
not enforce fiiCh a conftruftion/ The claufe fays, that 
** on application made to the Speaker of the Hbufe of 
Commons by any fuch petitioner, &c. for afeertaining 
fuch cofts, he (ball direft the fame to be taxed by two 
perfons out of a certain defcriptlon of officers. Now 
fuppofe the Speaker had" died after the report of the 
committee, and before fuch a direftlon to thofe officers 
could have been ipadc; or fuppofe after fuch direftlon, 
the particular officers charged with the taxation had died $ 
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can it be contended tbaf tbe fucceeding Speaker in the 
one cafe could not have diredlcd the cofts to be taxed; 
or in the other that the fame Speaker would have hid no 
powtT to diredl the taxation to be made by other oHicerr* 
In the place of thofe who had died. Such a conftriidlion 
would be mod manifeftly agaii ft the feiife of the aft; 
and yet the argument wouhl dill apply that the authority 
was only given to the fame Speaker, ard that he could 
only once refer the codb ■ > be taxed. The words of the 
aft are, The Speaker^ that i?, uhufoevtT (hall be Speaker 
when the certificate is to be granted : there is nothing in 
the aft to narrow the dcfcriptlon to the identical perfon 
who was Speaker at the time of the report. Ail the words 
and the fenfe of the aft will be anfvw red by reading it 
** the Speaker for the time being.*’ Ajid no diflsculty 
can arife from ftippofnig tlint dltfercnt certificates might 
be granted by diderent Si takers ; for as foon as any 
Speaker has legally exerclictl Ills funftion, no other ccr. 
tificate could be granted by himfelf or any other Speaker. 
The Speaker’s authority, qua Speaker, docs certainly end 
with the parliament ; but this is a ftatutablc authority 
given to be cxercifed by the Speaker for the time being, 
whoever he may be ; and if it be not well executed by 
one, it may be executed by another. 


Le Blanc J. («) There is no dlfputc as to the prin- 
ciples upon which this cafe is to be decided. It is a 
fpeclal authority given to the Speaker of the Houfe of 
Commons, and if it be not well executed by him by grant- 
ing a valid certificate, it may be executed again, until 
there be a valid execution of the authority. The firft 


(tf) Groje J. was abfent^ indifpofwd. 
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queftlon then Jg, whether the Speaker has made more 
than one vdliJ certlhcate ? And t think, for the reafons 
before given, he has only made valid certificate : and 
there has therefore been only one certificate, and one 
taxation purfuant to the act, becaufe the others v/ere in- 
valid, not being conformable to the aft, and no action 
could have been maintained upon them. Then it is ob- 
jeflcd tint the laft: ceriiricatc was granted by the Speaker 
of anoiiier parliament, or not granted Vfy the fame Speaker 
wl\o had been applied to and had directed the taxation. 
1 agree that nothing turns on thfc faff of the fame indi- 
vidjuil havlrig been chofcii Speaker in the different parlia- 
ments, and 1 think the quellion would have been cxeQiy 
the fame if the direclnui to tax had been given by one 
Speaker in one p ‘rliaiucnt, and llie certlfic«Ue had been 
ligned by another Speaker in thi iv'xt parlianicnt : fuel; a 
certificate would liav.^ been good. And fo, :f after lb ' 
Speaker’s dirertion to oiic maflcr ia Chancery and on * 
clerk of the Houfe to tax the cefts, either had died or 
been removed before the taxation made, the Speaker might 
have dircclcd anoti’ r clerk and anclhcr niaRer to tax 
the coils. Or fuppefe after thofe officers had r( ported 
the taxation to the Speaker, and before he had made his 
certificate, the Speaker had died, or a new parliament had 
been affembltd, the new Speaker might have made the 
required certificate ; for though the individual Speaker 
may be different, yet it is the fame and this is m 

authority given to the cfficcTf and not to, the ptrfoni and 
it mufl be executed according to the direClions of the aQ. 
The certificate in quellion is the firft and only certificate 
which has been legally and validly granted, and therefore 
is good, though the Speaker by whom it is figntd was not 
the Speaker of tlie fame Iloufc of Commons in which 
the report of the committee W'as made, and in w'hich the 

diredion 
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1809. 

Strache r 
aguinji 
ToMLiy, 


clIref}ion to tax the cods was given. And this is not ]ife<^ 
the cafe cited of the award, bccaufe the arbitrator there 
had made a valid award in the hrd indance, and there- 
fore a fecond award was an exetfs of his authority. The 
24Ch feflion does not extend to didin£l petitioners in 
different petitions, but only to joint petitioners in the fame 
petition. 


B.iylly J. This is «i remedial le^ifl.uivc provifion, and 
therefore there ought to be fuch acondrudtion pat upon 
the words as will make the remedy effectual for the pur- 
pofe to which it was meant to be applied. I conliJer 
the taxation and certiiicatc on which the adVion is brought 
as the fird v.did taxation and the firlt valid certificate of 
the cods. If there were fep^raie petitions againd the 
fame return, the acT meant that there Oiould be a fep.iratc 
taxation upon each ^ and fo the Court have decided ; and 
tliercfore the full and fecond certificates were void, bc- 
cauGs the cods in the ditTcrent petitions w^ere taxed jointly 
in both of them. How then, upon the condrudlion of 
a renicdial nCl « an it be faid, that a feparate and valid 
taxation or ceriihcate is not good, bccaufe former taxa- 
tions and certiheates made were invalid. It is next ob- 
jected chat the authority does not extend to the Speaker 
of another parliamc-nr: but it is agreed th.il the a 6 l to be 
done is merely miniiterial, and may as well be performed 
in refpefl of the otjedt by one Speaker as by ano^he^• 
The adl mentions f/je Speaker generally; and though it 
do not add for the time beings yet if fuch a condrudtion 
be neceffary to advance the remedy, we mud fo condruc 
the general words. No injudicc can enfuc from fuch a 
condrudtion ; but great injudice would enfue from a 
narrower one ; for immediately after a report made of a 
frivolous and vexatious petition, parliament might be dif- 
U folvcd 
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folved before any taxation could be made, of which I re- 1809. 

member an inftance : and then if the Speaker in the next 

‘ Strachey 

parliament could not direft the taxation and grant a ccr- 

t r • TirjiJLRY. 

tificate, the remedy would altogether fail. 

Poflea to the Plaintiffs. 


FoRSi'HR and Others a?ainjl Christie. 

^ 9cla. 


was an n£lion on a policy of infurance in the 
ufn d form, cHerted on the 8th oi^Eloher 1807 by 
I hi: plaintiffs, and fubferibed by the defendant for 400/. 
on wonlltn?;, ou board ihr: (hip Jf^cfga^ upon a voyage at 
and from II :// 1 to the S:jt/nd and St, Peterfourgh^ at a pre- 
mium of ten g>ilnens per cent., to return 2/. per cent, for 
convoy to the or Bclts,^ and 2/. per cent, more for 

any convoy in the Baltic and arrival, lu the margin of 
the policy wns a memorandum, that in cafe of partial 
lou or damage the neat proceeds were to be the bafis of 
contribution. The Intercf^was Hated by the declaration 
to be in Da^vfon, Burret, and Co., and the lofs was 
averred in different counts to have happened of the goods 
and of the voyage hy the perils of enemies, and by the 
nrreft, reffrainr, and detainment of kings, princes, and 
people, and was alfo fpecially deferibed according to the 
fafls hcreinaficr dated. There were alfo counts for 
money had and received, and upon an account dated. 
The goods in queftioii belonged to Da^iv/otiy Burrell^ 
and Co., merchants of Wahfiddy and were (hipped by 
them on board the Wolga^ a Brtti/!j fliip at //«//, in OPo- 


A Lrx‘'fj fhip 
inlurcd tfom 
liuUwSt 

fi /kurghfh iVipJ 

faiKd uiK er 
convcN to the 
was al- 
tcrwirds Hop- 
ped m her 
ci/wrfc by n 
loi'jj’s (hip in 

ll^c Jiul.i, irom 
apptt'htTifion 
cf hoftiJitics for 
1 1 da\ s, and 
then proi ceded 
to a point of 
rendezvous for 
U'fivoy, where 
Iht: waited 7 
d longer, 
and then failed 
under convoy 
til! tlie king's 
ctficcr I ecejvcd 
iniclligtnce that 
a huff lie embar- 
go was laid oa 
Ur it if.' /hin> at 
St. Ptterf urgf, 
when Ik oidcrcd 
the fleet back to 
the phceoficn- 
clc2vous, fiom 
whriicr the (hip 
retuined to 
}iu// . Jirld that 
this lof'i of the 


voya<L* was not 

attrihutahlc to the arreft or detainment of kln<*s, &c. but immediately to thr- icar of tlie 
l.ollili* cmbirgo in the port of dcAinaiion, and thcicfoie not wiiiiin the policy ; though if 
the Onp had not been detained in the firfl inflance, hy the king's oflircr, Ihe would h.ne 
-I’livcd in time at 5 /. Pt/trjbwgb to have dclivcied licr carco brlorc the Mubai^jo, 
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i[)c9. hit 1807; on the lotli of which month (he failed with 
convoy to the Sounds where the arrived on the i6tlj. She 

V'«'RST m 

ag'jiKj} proceeded on her voyige, and was at anchor off the town 
of Drngo on the 20th, wh. ii fiic was boarded by the 
crew of a boat from his majeity’s brig J^dufeata^ with or- 
ders for the Wo^ga to put herfflf under the protedlion of 
the king’s fliips in Col':?iL.gen Ronds *, and the boat’s crew 
remained on board to enforce obedience to the orders. 
Tlie JV^cfga weighed anchur accordingly, and came back 
to Copetihageti Road^, wJieie flie remained until ilic 3ifi, 
w'hen flic went to Ht '/lfi^berg Roads for cc!ivoy, and re- 
mained there waiting for convoy until t/ie yth of Novem- 
ler^ when (he failed on her voyage under convoy of hi.> 
rnajedy’s floop of war the Gatat. The IFolgi proceeded 
on her voyage in the Baltic until the i6£h of Novatibery 
when tlie commander of the Ganet informed tlie captain 
of the that an cmlurgo was laid on the 15 th on all 

Srhtfb fliips in tlie Rujfian ports, and ordered the WoJga 
to proceed no further on her voyage, but to keep clofe 
by him, and that the Wolga ftould receive orders from 
the commander in chief in Copenhagen Roads as to her 
future deftination. When the Wolga arrived off Cepen^^ 
hagen flic was ordered by the king’s officers to proceed 
down to Gelfwgberg Roads *, auvi afterwards the captain, 
under all the circumflances of the cafe, thought it bed to 
proceed to EngltPidj which he did accordingly under 
convoy of his maje fly’s brig the Providence^ and arrived 
at Hull on the 1 1 th of December 1 807. An embargo was 
in faft laid in the ports of Rnjfta upon all BrttiJIj fliips on 
the 15th of November 1807, and war was declared and 
hoftilitics commenced by Rujp»a againlt Great Brliain on 
the i8th of December 1807, and continued from that 
lime to the picfcnt. If the IFolga^ however, had not 

been 
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been detained by the klng^a officers (lie would have ar- 
rived according to the ufual courfe of the voyage at S/. 
Fcterjhurghy and delivered her cargo there, previous to 
the laying on of the embargo. Upon the (hip’s arrival 
in the Humber^ the goods infured were fafely landed and 
depofited in the fame (late as when firft put on board In 
the warehoufes of the plaintiff’s agents, where they re- 
mained when the aftion was brought. On the 28th 
of December tlie plaintiffs abandoned the goods to the de- 
fendant and the other underwriters. A vfrdift was 
taken at the trul for the pblntifr,^i:fubj7df to ^he opinion 
of this Court on the fadls above dated : and if the plain- 
tiffs were enililcJ to recover, the vcrditl was to dand : 
otherwife, a iionfuit w^as to be entered. 


1809. 


F i ,’ B S T E R 
ag lUlfi 
Christie* 


Taddy^ for the plaintiBfk, contended that the voyage had 
been lod by a peril infured againd, and therefore the af- 
fured were entitled to abandon. The voyage might have 
been performed but for the detention of the king’s offi- 
cers j and fuch a detention is within the terms of the 
infuraiice againd arreds, redraints, and detainments of 
all kings, princes, and people of what nation, condi- 
tion, or quality foever.’* The general word capture has 
indeed been held (/i) not to extend to BriJi/b capture ; but 
that is on the ground of public policy, becaufe it tends 
to throw the lofs on BritlJlj fubjefls indead of upon the 
enemy, and fo to paralize the warfare of the date : but 
nothing of date policy intervenes in this cafe ; for where 
the of infurance is between two fubjeds of the 

realm, and quedion is on whom a certain lofs is to 
fall which mud take place, the date has no intcred in the 

(tf) Vide Ktllner v. Le Mijurur^ 4 Etftf 396. 402* and LuLhtek v. Fan, 

7^‘'A4S«- 

dccihon^ 
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1809. dccifion, unlefs it be that the burden fliould be divided 

Fowster *nuch as poflible, which it is the objeft of fuch a con- 
Cni^iTiE cffc£l. Where a lofs may fall upon fome one or 

other of innocent fubjefls, in order to promote the gene- 
ral welfare againft the afls of an enemy, there can be no 
rcafon why one fubjefl fliould not contrail to indemnify 
another againft the rifle ; in like manner as landlord and 
tenant often contraft to indemnify each other againft 
certain taxes ; which, as between thcmfclves, if not fpe- 
cially dire£lcd otherwife by law, is good. Suppofe it 
had been ncceflTiry for the public fervicc to have taken 
the fliip altogether in order to employ her againft the 
enemy, by whom flic had been captured or damaged, on 
what principle could it have been contended that the un- 
derwriters would not have been liable (^). In Green v. 
Toung[b)^ wlierc a Briiijb fliip was feized by the govern- 
ment and converted into a fire (hip, Lord Holt at nifi 
prius confidered that the underwriters would be liable t 
and this opinion was approved of ty Lord Kenyon in Rotch 
V. EJie[c)^ And in Gofs v. VTithers {d) Lord Mansfield 
fays, that by the general law the alTured may abandon in 
the cafe merely of an arreft on an cmbirgo by a prince 
not an enemy. The opinions of foreign jurifts are flrong 
to this efTeft : a? in a Val, 134. If after the voyage com- 
menced the (hip put rlito a harbour, be it into the fame or 
any other,, and be there (lopped by order of the king, the 
afTurance (hall have cffe£l, fo that the aflured may aban- 
don in the fame manner as if it were the a£l of a foreign 
prince. [Lord EUenhrough C. J. a(ked, on whic|r"a£l of 

/a 

U) Vide ?ari i}n htfaranuy thaf, 4. 6th edit f. io 5 . &c. where fevc- 
ra. eafes arc nient'oned. 

U) z 7 .d. Rny, S40, aud 4 Salk. 444. 6 Ttrm /t<p, 422, 3. 

2 Burr. 65if6., 


detentioR 
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detention the plaintiff’s counfcl relied, as the afl: occafion- 1 809. 

ing the iofs of the voyagCj which entitled him to abandon ? • 

r|^ .... - Forstfr 

10 winch It was anfwcred, the firft principally.] 

Chmi(IT2£i 

Carr, contra, was flopped by the Court. 


Lord Ellenborot-gh C. J. This is no mere than 
a detention by the convoy for a certain period, till by the 
laying of a hoftile embargo in the dcllincd port, the fur- 
ther profecution of the adventure became imprafticable, 
and the voyage was loft ; which Recording to Hadkjnfon v. 
Robinfon is not a Iofs within the policy. There w'as indeed a 
detention by the king’s ftilpj; but there Was no lofs on that 
detention. Suppofe there had been fair weather to a 
Certain point of the voyage, and then, bad weather and 
adverfe winds, which.^ad prevented the vcffel from en- 
tering her port of deftihation till (he had received advice 
t)f the embargo which obliged her to put back ; could that 
have been declared upon as a Iofs by the perils of the fea ? 
and yet that might as well be faid to be the caufa remota of 
the lofs of the voyage, as the detention in this cafe : but that 
will not do ; the rifk infured againft muft be the cffe£live 
caufe of the lofs, in order to charge the underwriters. 
But here there was the concurrence ot another overbear- 
ing caufe, namely, the hoftile emb^go in the deftined port, 
which was the immediate caufe of the (hip's return and 
of the lofs of the voyage : and the king’s officer only pre- 
vented the (hip from going into the enemy’s port, and in- 
curring a Iofs by capture $ and fuch detention is not with- 
in th# meaning of the claufe againft the arreft and 
detainment of kings,” &,c. Lord.^to«/Vj[, in the cafe of 
Hadhwfon v. Robinfon ^ faid that in. order to bring the lofs 
within the policy, the peril infured agaUifl whick occa 
VyL. XI. P fioUR 
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For ST eit 
a^ainji 

CjikZSTIB. 


(lODS it mud dire£U]r, and not collateralljri upon the 
thing infured* 

The the Court agreed 5 aod J. zdded^ 

If the port of St, PHerJhurgh had continued openi and 
there had been no embargo and no war between thiar 
cdUotry and RuJJla^ it could not have been pretended that 
the prior detention by the king's (hip would have been a 
lofs within the policyr ^ 

Per Curtamy Poftea to the DefciidanU 


TttffiUJyt 
May 9tll« 


Rugg and Others Min£TT and Others. 


Where turpen- T N an* afkion fdr money had and received by the dc- 
fo'idbya^a'onat fcndaiits to the ilfe of the plaintiffs, a verdift' was 
•nr! the found fqf thc phintiffs for fubjeftto the opinion 

were to he taken Court upon the following cafe. 

9 CCl 1 ) 

maikici cpian- dSth of Jprii i8cS the defendants, as priac 

tTty, the . ' 

cur of agents to thc commiflione'rs for the care and difpofal of 

which the uilcr . ‘ ’ , 

was ip hi' i.]> Dan'iJtj property, put up to public fale by duction,^ at uo^ 
i:lc/ w r^^c- ver^ the cargo of % Danijb (hip iti lots, and the lots 
pun'h3f!r/,*'on 54 hiclufivc cohCftcd^ of turpentine In calks. 

w..uf< accoi.n: , *'* ’ » 

ti)f two hfl r-y - , i 

ctfhcs were to he fold ac Unccrtaif) qtlwtitieiil Snd a HapoHr wSs to ht paid by the 
buyers u t. c t.mc of fale, and ilie rtmaipd^f dfJi- 
vered j 3r<i tii- buyers I ad the optfoti of Icetping the gOOda itvihc wnrchoulc at the charge 
01 t'.e ftllcrs lur titofr JO day?,* a/tcr whieK tltry lo pajP^’Jthe rent t ath^the buy m 
b.iviog cnij-!oyt,<i the w ehoulcman of the rell»r'aB't|M||ragdnj,dw hlhcl'up mnie of the cafke 
uut of lU two but left thc bungiUulln'brderto«Wt«^ ^^h^cUftom^o^eofiieer toga^ge 
tlicai •, but biioit he cnuld hll upthercA a Sre confumed^^aw^lr In the warehourt^ith* 
in the JO (Jay . ; h*. U that tlx property f^atlfda^^he hujtmln alHhe cafkf which Wgw filled 
v»p, hecaufc nothing fuUher rcmaine i to b«^o<>e to tp*n> by rl^ teller ; ftir »t hufi- 

nciN of the buyiri to get them I'.uagid, Witht'^ift drftyftb'liSie/ couM not haVpjjl^ removed j 
and the adt ol Uk w^rchoufcinan in leaving tli^,p^Hi^|^e^**frer filling Uiem up, which 
waa for tilt purpofe of the guaging, ir^inl he td' Kiwe been done a» agent for ilic 

hu/er>, w hofi, concern tb** k u aging inras. t^if pihiiptiiiyi^lbs eafka not fillcdupie- 

mained in the feller, at whole liik thry^contin^i;^' , 


ver^ the cargo of a Danijb (hip iti lots, and the lots 
Ko. 28 to 54 iuclulive confided' of, turpentine In calks. 
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The quantity coDtaified in each lot being maiked on the 1809. 

catalogue thu6-*^io cwt. 3 qra. 116 lbs.,‘ the mode of bid- — — 

^ X^u 9 o 

ding was this 9 each lot (except the two lafl;, which were 

fold gt uncei^ain quantities] wag to be taken at the weight 
at which it was markedf and the bidding was to beat fo 
.much per hundred On that quantity* The plain- 
tiffs eihploycd one the warehoufeman of the de^ 

fendants^ to bid for fhemi and all the lots of turpentine, 

(with the exce|ition of 3 lots^ wh^h were fold 40 other 
bidders,} ^ were knocked Sown to Aens fo ailing for 
the pUintifis. No conditions jtof fale were diflributed 
prior to the fale \ but the^au£tioneer, before the bidding 
commenced, read aloud tlie following conditions: ifl:> 

The ^ighei^ bidder to bd the buydr; but if any difpute 
ihould arife, the lot to be put up again, ad, 25/. per 
cent, is to be paid to^he au£iioiieer as a depoGt imine- 
diately after the fale, and the remainder in 30 days. The 
remainder of the purchafe* money is to be paid on the 
goods being delivered. Stjould the goods remain after 
the limited rimo, the warehoufe rent from that time to 
be paid at rate of ax. per ton per month, by tlie pur- ^ 

chafer. 3d, The goods to, be takea at the neat weight 
printed in the catdogui. 4t|i^^Tfae goods to be taken away 
in 1 2 months, or refold to pa^ the Varehoufe rent. 
Upon^Yailure of qotnj^Iyin'g thefc couditions, the 
depoGt*moiley is to be forfeited, and the commiffioners to 
be at Iibetty to refeU any lots belonging to defaulters, by 
whom a)! charges ettendid^he lame (hall be made good. 

lot ua^‘ icJ. to hj/. — and a/, 

above, ajj^lot-mondy to-Jpe ^td'Sy the buye# to the 
au£fioneer«’^ Tare allotted for iditp|ntine ix. ^d. Upon 
the turpeti^nc b<^ng(i'piOtjl0|>''^^;hde, themii^iotieer, by 
the dire^ion of ‘the?*' ilefeadantt' prefent, an- 

x» / ^ P"i ^ ^ nounced 
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1 S09. nounced to the bidders that the calks of turpentine were 
to be filled up before they were delivered to the pur- 
chafers ; and that in order to efleft thisi the two laft lots 
.jNEi r. jje fold at ancertaln quantities, and the preceding 

lots would be tilled from them. Tlie whole of the tur- 
pentine, with the exception of the 3 lots before men- 
mentioned, were fold to the plalntitTs ; and they alfo 
were the purcliafers of the two laft lots, from which all 
the lots without exception were to be filled up ; and 
tlicfe two laft lots were accordingly marked by the auc- 
tioneer ill his catalogue with the words ** more or lefs.'' 
Immediately after die fale 2co/, was paid by the plaintiffs 
to the auiiioneer, as their depcSt •, and on the 9th of Alay 
1808 the plaintiffs paid to the defendants 1715/. upon 
account of the turpentine, and the duties payable there- 
on, The turpentine remained in the warchoufes of the 
defendants as before the falc, but was entered at the 
cu(lom-houfc at Dover^ in the name of the plaintiffs, 011 
the morning of the joth of May iSoS, before the fire, 
by yferes, who p./ul on behalf of the plaintiffs 450/. as <i 
depofit for the duties. On the fame morning the cooper, 
who had been employed by the defendants to make up 
all the Cdflcs previous to the fjJc of the 28th of jfpril, was 
fent for by who^was warehoufemari to the defend- 

ants, and who adled as agent for the plaintiffs, to fill up 
the cafics of turpentine, and he had filled all of them 
except 8 or JO*, leaving them with the bungs out to enable 
the cuftom-houfe officer, who was e;xpe£fed every minute, 
to take his guage !n order to afeertain the duties. Tht: 
two laft lots, which were fold at uncei tain quantities, and 
marked more or left,** contained more turpentine than 
was fufficienttb fill up all thofe bought by the plaintiffs, 
and alfo thofe bought by the buyers of the three lots. 

9 ' In 
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In filling the cafks fold to the plaintiffs one of the two 1809. 

lad lots was ufed* and inftead of the other of the two 17 “" 

laft lotSf a preceding cafk in point of number, which had 

been found to be an ullage calk, was fubftituled by the 

cooper, and from one of the two laft lots the lots fold to 

the ether buyers had been previoufly filled up. All the 

lots fold to the other buyers had been taken away before 

the cooper came on the xoth j and wtile the cooper was 

employed in filling up the plaintiffs’ lots, and placing 

them ready, with the &ungs of the cafks out for the 

cuftom-houfe officer to guage, but before he had filled 

up all the cafks, or bunged any of them, a Jpre took place 

in the defendants’ warehoufe, which confumed the whole 

of the turpentine knocked down to the plaintiffs *, the 

cafks not having been weighed again by the plaintiffs, or 

guaged by the cuftoni-houfe officer. While the money 

paid by the plaintiffs to the defendants on account of the 

turpentine remained in their hands, they received notice 

from the plaintiffs not to pay it 0 Vcr ; and the prefent 

verdiA is compofed of that fum, deducing the 450/. 

paid on account of the duty, which has been reftored to 

the plaintiffs by the commiflioners of cuftoms. The 

queflion for the opinion of the Court wa^. Whether the 

plaintiffs were entitled to recover bac|c the money fo paid 

to the defendants ? If they werc,)he verdid was to ftand ; 

if not, a nonfuit was to be entered., 

Pullert for the plaintiff^, contended that the contra^ 
for fale was ftill executory {a) at the time of the lofs 
by firci idafmuch as there (till remained fomething for ' 
the vendors to doj and confequentljt that j^ie lofs muit 

faU 
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fall upon themi not upon the vendees. By the con^ 
ditions of fale 30 days were to be allowed to the vendees 
for taking the calks from the warehoufe of the venddrs* 
and t>cfore tl^y were removed the venders ^ere out tof 
the two laft calks to fill up all the re(t> ib as to make 
them correfpond with the weights at which they were 
marked i and that^wa^ the niore materia^ becaufe until 
it was done, it could not be afcertained whVt was the 
whole price to be paid» as thofe two calks ^ere to h<^'paid 
for according to their contentS| after the tell were filled 
up: the weighing of them therefore mull neceflarily 
precede the ^livery, and the 'remainder of the whole 
purchafe money was to be paid on the delivery of the 
^ goods. This brings the cafe wfihin the decifion of Han- 
fin V. Mijer{a)f where the vendee had agreed to pur* 
chafe all the ftarch of the vendor then lying in the ware* 
houfe of a third perfon at fo much per cwt. by bill at two 
months, the weight of which llarch wa's afterwaids to be 
afcertained, andf i4^d[l^s were to be allowed for the de- 
livery: and the vendor having given a note to the vendee 
addrefied to the watehoulbmah, dirc£ling^him to nviigb 
and deliver to the Vefidee all his llatch^} the Court held 
that tEe abfolaM pro'perty in the goodi djd'ndt ved in 
th^ vender befoj^ the j|veighing,t 'Which was ptecede 
the delivery ahd''to^a{ciihain^diC ‘'price'} and that the 
vended having becoU^ bankrupt' lblfore*the whole had 
been weighed and dfelii^re dj^tfe e veaetbr niighl keUiii the 
T remainder.^ 'It is trae^at^!^l^£^caf« tW'WhoIe Ws 'to 
beveigbed h^fbre deli^ry ^niy'ihe tift 

calks biit here* air<^ whd to he filled 

'krhicbwasVc^tloi^^i! } ond none 

of them werejil2R,coii^i||^(o'btr^ell]^^ the bungs 


(*) 


vvi^re 
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<were ]cfi;^oat> in otder to perjinlt the €i;^oin-hQufe, officer 

guage the ca&Sj without which they could not be re* 
movedi and it was part of the bulinefs of the ^vendors to 
replace the,$u^g;f^.and put tl^e io a proper condition 
to be delivered. lo .Han^ond v. Andtrfdit[a\ all the^ 
bales lying at a wharf, wh^ch had been fold for an entire 
ium, had been uken poffie^on of by the vendee ^and 
weighed, and part had ^been removed py him before his 
bankruptcy,} and thcreforc.it was held that the vendor 
had no right to flop what remained in the hands of the 
wharfinger. In Hinie IVhltehoufe (^), though the fugars * 
were in the king^s warchoufes under the l6(;^of the king 
and the owner, from whence they could noFoc removed 
till the dptlcs were paid% which were to, be paid by the 
fellers; yet they had been weighed and the duties afeer.* 
tained ; and one pF the cpnditionj( of fale at th% auffiou ' 
was, that the fugars were to with, all ,dcfcfts ' 

as they then were, at the kiiijjj's wcf ghtSJ^nd .tar^ with 
the allowantic of . draft, or re«wciigh6d gWipg up 'the draft, 
mnd to le at the purchafg^s rtffs from fhe time, tf the faJfi by 
which latter ^as evidently meant^ from th^}iaie,when the 
lot WjfM knocked down to the h^hc^btd^^rl andbefides» 
^he acccptaa^c ‘oiF the jfampl^ ^ Jas 

part of t^ tWngjphriphaliejdj^ was^cld^tp Mnd /thc^^^^ 

If a hmfe,were;^fo|d|V^ be ^itered 4>y 

vendor after he ffiod^s and 

the lojfs W9ol)(|j^f^ai|,upon^^^ Sp the a^ 
of ^ 

>e% ■ 
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were entitled to have the whole rebunged before delivery. 
[Lord ElUnborough C. J. obfervcd, that the vendees were 
entitled to have the caiks filled up and the bungs belong- 
ing to them ; but that the vendors had no concern with 
the unbunging or bunging of them, the former of which 
was done on account oi the cuftom-houfe officer inter- 
vening to do his duty before the goods were removed by 
the vendees. -And upon inquiry at whofe inftance the 
guaging was to be performed, it was admitted that the 
vendees could not have removed the goods till they were 
guagtd ; and therefore the Court confidered that it was 
their duty to get them guaged. The Court alfo inquired 
as to the number of calks which had been filled up : and 
it was agreed that all had been filled up except lo; on 
which they aflcrd the defendants’ counfel what anfwer he 
had to give to thafe lo.J 

Carr^ for the defendants, admitted that the vendors 
could not claim the value of the two cafks, out of which 
turpentine had been taken to fill-up the others, becaufe 
the quantities they contained were not afeertained by 
w^cighing at the limc of the lofs : but with refpeft to the 
Jaft lo wdiich had not been filled up, he ftill contended 
that the property parted by the falc j for by the contra£b 
the mark on each cafk was concluGve as to the quantity, 
and the price being alfo afeertained, evety thing material 
to the perredion of a contrad of falc was complete : and 
at any rate the vendees Ihoulii' have called upon the ven** 
dors to fill up the remainder. [Lord Ellepbotough C. J. 
Stilt the fa£V is, that by the vendors’ not having filled up 
the laft ten cafks, they were not in a deliverable flatc at 
th<3 time of the ]ofs; and it was certainly a material 
to be done, to make up the quantity marked.j The 

warebnufe* 
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warclioufcman who was to do it was ihcf.common agent 
of both : and this cafe is fo far diilinguifli ihh from that 
of Hatifon V Meyer ^ that there the vendee cuuld not have 
removed the goods till they were weighed ; but here the 
.quantity and price being afeertained, the vendees might 
have waved calling on the vendors to hll up the calks, 
and might have taken them away when they pleafed. 

Lord Elleneorough C J. The Court have already 
intimated their opinion, as to thofe cslks in the firft lots 
which were filled up, and on which nothing remained to 
be done on the part of the fellers, but only the cafks were 
left to remain for 30 days at the option of the purehaLrs 
in the watehoufe at the charge of the fellers : the payment 
of the warelioufe rent however is not material in this 
cafe : and when the calks were filled up, every thing was 
done which remained to be done by the fellers. It was 
neceflary however that they (hould be j’u^^ged before thr^y 
were removed, and the bungs were left out lor the nur- 
pofe of the guager’s doing his office, which it w.is the 
buyer's bufinefs to have performed ; and thsrc'fore accord-f 
ing to the cafe of Hatifon v. Meyer^ and the other caies, 
every thing having been done by the fellers, which lay 
upon them to perform, in order to put the goods in a de- 
liverable Hate in the place from ^ence they were to be 
taken by the bpyers, the goods remained there at the rilk 
of the latter. But with refpe£^ to the other ten calks, 
as the filling them up according to the contrafl remained 
to be done by the felierd, the property did not pafs to the 
buyers, and, therefore they ate not ,ljowo 4 to pay for 
them. 
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Lb Blanc The cafe is to be confidered as in<« 

volving fo many dtflin<9 contraifls as there were diftinfl; 
lots bought by the plaintiffs. The turpentine was pur- 
chafed at fo much per cwt.^ and it was to be taken accord^ 
ing to the weight marked op each lot t but the calks were 
to be filk4 up by the fellers out of turpentine belonging t» 
fbtm^ in order to make the weights agree with the marks. 
I fay bilonghg tfl the felUfj^ becaufe the two lad calks 
were only fold acco|ding as their a£lual weights Ihould 
turn out to be, after 6iUng up the red : and if more tur- 
pentine had been wanted than thofe calks could have 
fupplied for filling up the reft, it mud have been fettled 
which of the rcfpe^^ive purchafers was to take lefs than 
his calculated, quantity. TUI the leveral calks therefore 
were fiitled up I confider the property as remaining in the 
fellers. ' Sut a certain number of calks were ^Ued up r 
and yrith refpedt to them nothing further remained to be 
done by the fellers. But it yras necelTary that the cudom* 
houfeolBcer Ihould guage them before they could be 
removed. Then the warehpufeman who was ading a$ 
the coiqinoh agent of the buyers and fellers, having filled 
up thofe calks, on the part of the fellers, left; them un» 
bunged for the purpofe of thepflipet’s guaging them, and 
afeertaining the duties, wjuch was .an aA to be done on 
the part of the buyers,,*^/ entitlp. theiq to rpmove the 
goods. Then as nothing more remained to be done by 
the fellers on thofe calks which were filled up, they 
were from that time at the^jrapuf the buyers; but thofe 
which were not filled up contlintted at the^ |ilk of t^c 
feJlus. 

' («) Cr^ J. and abl^on ^ 

" Bayi.w 
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Batlet J. In many cafes;U ^ppenr, where etety - iSqg. 

thing has been done by the fellers which they contraAed 

to do, that the property pafles to the buyers, though tb« ogaixfi 
goods may ftiil^cbntinae in the aQual , poiTeiTi^n of the Mihstt. 

fellers. It iies upon the plaintiffs then to oiaK out, that 
fomething dill remained to be done to the goods by the 
fellers at the time when the lofs happened. Blit with 
refpeA to thofe caiks which had been Ailed op, nothing 
remained to be done but the guaging by the officer, and 
at that was to be procured to be done by the buyers. 

Acres, viho left out the bungs for the purpofe of enabling 
the officer to guage, muff be taken to have a4^ed as the 
agent of the buyers for that purpofe ; and therefore no* 
thing more remaining to be done by the fellersi^ the pro- 
perty pafled. But with refpedl td the other.caflcsj, fome*' 
thing did temsin to be done by the fellers^ namely, the 
filling them up : and it is not fuflicient for them to fay 
that th'ey were not called upon' to do fo by the buyers; 
for if they meant to relieve themfelves- from all further 
refponffbility, ibey-fliould have dbne what Kmained for 
them to doj and udtil that was done the property conti- 
nued in them.' ' , f ' ■ t ' ^ . 

Upon this it watf .agi‘eed that ‘the propoVlIon to be allow- 
ed to the plaln'tifffr^«|i the teh’ciffts ljhould be fettled out of 
^bott'i'aftd'that th^^rdifl (hould’be entered accordingly.' . 
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•Tjffiay, 

Mjy 


Goodricht, on the Demife of Drewrv, agahift 
Barron and Another. 


Afrcr intrrdn:- 
lory words, as 
touching” the 
teftaror’s 
wt'ildly 
efiau:' &c. 
lie dcvif;rd a 
cottage Iioufe, 
&c. to A 
and hib iieiis, 
find alfo gave to 
Ji , wl'.orn lie 
«nre Ins exe- 
cutrix, all 
and fingnlar 
hi'* hinds, 

meffuages, 

** and icnc- 


^HIS was an eje£lment for a mefruage and land in 
the parifh of Ulceby \n^l»incohiJf 3 ire\ in which a ver- 
d‘i£l was found for the plaIntifF, fubjeft to the opinion of 
this Court on the following cafe. 

"John Drewry being feifed in fee of the premifes in 
queftion, before his death in I793> devifeJ as follows. 
As touching fuch worldly eJJafe wherewith it has 
pleafed God to blefs me in this life, I give devlfe and 
difpofe of the fame in the following manner and form: 
<< firft, I give and bequeath to my brother Thomas Drewry 


** mfnts fiy her 

* livd er.‘ 

that tl.e lurcr 
WOI'!,, IXiHg 
flrnbi;.;Li> US, did 
r.ct pafs thtr fee 
r'‘^al!ilt the hcjr j 
I'jr inis'ht mtaii 
free Cl incum- 

pUiulllil', <.f 
wjrte ; ;ir<i dist 
t!)e wor-' diau 
in tde inri( t'uc- 
loiy c/nijis; 

ecu d not be 
br Jug lit down 
rrrotic Jd'trr 


“ a cottage lioufe and all belonging to it, to him and 
“ his heirs for ever j W, C., tenant. Alfo I give and 
“ bequeath to my wife Elizabeth, whom I likewife make 
« my foie executrix, all and fmgular my lands, mefluages 
“ and tenements, by her freely to be peffcjfed and enjoyed," 
The premifes in queftion were not included in the devife 
to Thomas Dreavry. Upon the teftator's death his widow 
entered upon the premifes, and after conveying them to 
the defendant Ziarr'off, died in 1808. Tbelefl'orof the 
plaintiff is the heir at law of the teftator : and if he were 
entitled to recover, the yerdift was to ftand : othetwife, 


diftma cOufe. j nonfuit was to be enter, 


■>? , 

Copley, for the heir at law, argued that Elizabeth, the 
widow, took only a life ?ftate under the will of her huf- 
band. There are no exprefa words giving her a greater 
eftate } and no fuch intention is naejfqrily to be implied 

(and 
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(and a probable intention Id not fuflicient (o)) either from 
the introdu£lory words, *• as touching fucJi worldly 
eftate,” &c. 5 which of ihcmfelves h.iye never been deem-* 
ed fufficicnc to carry a fe::(A) : or, 2dly, from t!ie words 
** by htr freely to be P'-f^fed and cifyedf whicli may mean 
free of incumbrancts or the molcftation of any other 
during the period of her own poncHion and enjoyment: 
but if the meaning of them be equivocal, that is not fufli- 
cient to difinherit the heir; and it cannot be denied that 
the addition of the words, for llfef or ** in feef would 
liave rendered the meaning more clear; and that the 
fenfe of the words iifed would v/cll have admuted of ei- 
ther of thufc additions. This cafe is diftingulfliable from 
Loveacresv^ (r}, where fimiUr words of devlfe were 

relied on to carry a fee ; for there was a charge on the 
devifecs which might enure longer than their lives, and 
there was a blank left which could only be fenfibly fup- 
plicd by the word htirs, which w’ould have been decifive. 
But here it appears from the devife to the brother and 
Ij!s heirsy that the devifor knew how to give a fee in 
legal terms where he fo intended ; and this has been re- 
lied on in feveral cafes againll giving a fee by mere im- 
plication. 

Balguy jun., contri^, only relied on the Introductory 
words as a circumftance conjoined with the others to 
flrew a clear Intention to pafs th^fee in this property to 
the widow ; and carrying down the introduflory words^ 
the will would read thus As touching fuch worldly 

{0) Per /; ^dlcs C. J. in Mvore v. Ilcapnijiny Wiifti* Rfp, >1^1. 

(A) V. IPh^btf S ^Tcrm Rep. 64. Dot v* Ih, 497. andZ)^'' 

yi.CUjur., 8 Kjftt 141.144. were cited; and L 9 ^i 4 Ctts y, 

Cgtop* 356. per Lord 

(r) Gw/*. 351. 357. 

•* efrf.'. 
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ejlate^ wlierewUh it has pleafed God to blefa me in 
*« this lifd, I give and bequeath to my wife Elizahethf 
** whom I likewife make my foie executrixi ail and fm- 
gular my lands* &c. 6 y her freely to be pojfejfed and en- 
*^joyed.^* By this he would give all his ejtate in the 
lands^ &C# to his wife freely to be pojfejfed and enjoyed by her. 
And even thefe latter words were confidcrcd in Loveacres 
V. Blight to be fulFiciently indicative of an intent to pafs 
the fee* and were not merely to be taken as meaning 
only to give a life eftatc free of incumbrances : though 
the intent to give a fee in that cafe was alfo evinced from 
the previous charge on the deviftes in rtfpeft of the 
eftate devifed. Then if the intent be clear in this part 
of the will* the mere circuinftance of giving a fee in 
technical terms 10 his brother in another property will 
not vary the conftrudion of the words in quediou. 


Copley in reply faid, that if the carrying down and ap- 
plying the introdutlory* words to the particular devife 
were to enlarge the fenfc of the latter* the fame argu- 
ment would have had more weight in the former cafe^. 


Lord Ellenborough C. J. Though it may be afTum- 
ed, as Lord Mansfield once faid, that in alnaoll every cafe 
where property is devifed to one generally* the tedator 
, means to give a fee; yet we are tied down by a pofitive 
rule of law, that in tl|e devife of real property* where 
there are no words of limitation* and no neceilary impli- 
cation from the words of the devife to give a larger 
edate* the devifee can only take an edate for life. On 
the firft view of the cafe of Loveacres v. Blight I thought 
the words here ufed might be fulRcicnt to carry the fee : 
but the ohfcrvatl^VtVerit'made it material, that the vrofds 
- f\' . 'V’ ^ freely 
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freely to be pojftffed and enjoyed** by the devifeeS) could 
not mean only free of incumbrances^ becaufe the teftator 
had before charged the eftate with the payment of an 
annuity to his wife \ and therefore they muft either have 
been meant to give a fee> or they had no meaning at all. 
But here the teftator has not put any charge on thg eftate \ 
and therefore the fame obfervation will not apply to the 
prefcnt cafe ; but thefe words may have been meant to 
make her difpuniftiable of wafte, for which as tenant for 
lite only (he would have been liable. With refped to the 
introdudfory words* it has been held in many cafes that 
they arc not fufTicicnt of chemfelves to carry a fee, but 
jundfa juvant. The word eftate ufed in the introdudlory 
claufe is completely disjoined from the devife in queftion, 
and cannot be brought down to join in with the latter 
claufe without doing violence to the words. For wane 
therefore of words of limitation, or fome words from 
whence the intention to pafs the fee muft be neceiTartly 
implied, the widow only took an eftate for her life. The 
cafe has been very well argued on both ndea, and not the 
worfe from the omiirion of faying any thing which was 
not material to the cafe. 


Goouricht, 
ex dem. 
Drewr V, 
agdin/i 
fiARRaM. 


Lf. Blanc J. (a). We arc bound by a rule of law, 
contrary to what I think was the probable intention of 

’Vf 

the teftator in this cafe, to fay that the widow only took 
a life eftate. There arc no words of limitation added to 
die devife to her, but there dte three parts of the will 
from whence it is contended that we may colled his ia« 
tenrion to ^ive her the fee; ift, from the introd odor y 
words in general ; 2dly, from the words in the partica^ 

(a) Ciaje J. Wit indiq>ofc() #Ad nbTcin; . 

■ . l i ’V, 
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hr dtvile, ** by her freely to be pojfejfed and enjoyed f 3dlyV 
from carrying down the word ejloie from the introduc- 
tory cLmlc into the fubftquent claufe. And if this Irjft 
could bi done, it would folve the diffi^culty very e.^fily ; 
but it is Impoffible thus to tranfpofe tlic word ^late ,• for 
the chijfes are quits ciiftin£>, and there is an interv-ning 
devife to his brother, to whom he givts a cottage* houfe 
and all belonging to it/' Thofs words could not have 
been read my fate in a cottage-honfe*^ But the tefta- 
tor go^s on to give that to his brother and his heirs. So 
neither can the fubfeqiient devife to his wife be read 
my ejlale in all and fingular my lands,” &c. Then as 
to the IntroduSory v/ords in general, it has been held 
thofe alone will not fuffice to give a fee, tliough they arc 
a circumftance, with others, from whence the teftator's 
intent to do fo may be colleded. This brings it to the 
qutftion on the words, by her freely to be polf (Ted and 
enjoyed,” If the words during her life had been added, 
that would have made the Intent clear in one way : if 
the words in fee^ or by her and her heirs ^ bad been added, 
it would have been clear the other way. The words ufeJ 
arc not inconfident with a life-cflate only. If he had 
given her the lands, &c. freely to be dtfpofed of'' that 
would have (Iiewn his intent to pafs (he fee \ but there is 
nothing in the words ufed to (hew that he mull have meant 
to pafs the fee. In Lovcacres v. Blighty Lord Mansfield 
thought that thefe words could not mean free of incum- 
brances^ becaufc the teftatof had before incumbered the 
property devifed ; and there wtre other circumftuncts in 
t!)at cafe, on which it was decided, which dllllngiiifli it 
from the prefent. But here there arc no clrcum (lances 
to ejctend the words of devife beyond a life edaie. 


Baylet 
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Bayley J. If all the words of the will can be f.itlsfied 
by giving the widow a life eftate, we are not warranted in 
giving her a greater eftate agaiiift the heir at law. The 
only words on which any doubt could arife are freely tb 
be poiTefled and enjoyed but they may mean freely during 
her lifc\ they may mean free from all char ges^ free from im^^ 
peachment of *ivajle : they may indeed alfo mean freely for 
all purpvfes againjl the heir; but as it is not certain that the 
teftator ufed them in this latter fenfe, we cannot give 
thim fo extended a meaning agalnft the heir. 

Poftea to the Plaintiffl 


Drino againjl Dickenson. 

^jpHE defendant, whofc chriftian name was Edward^ 
was ferved with a wiic on the iSth of Aprils in which 
he was fued by the name of Wilhatni and not having 
appeared to it, the plaintiff, on the a8th oi April in this 
term, filed common bail for him in his right name of 
Edward^ fued by the name of William, and alfo ferved 
him with notice of a declaration de bene effe by the name 
of Edward^ fued by the name of William^ and with no- 
tice to plead in 8 daya« No plea hiiving been filed wdth- 
in the time, the plaintiff figned interlocutory judgment, 
and gave notice of cxecutijjg a writ of in<}uiry. Where- 
upon Efpinaffe having obtained a rule for fetting aGdc the 
proceeding]^, for irregularity \ 

Puller aovn (hewed. caufe, «nd wferTed ta-Oitlley and 
Giles (<i}, where, in % penal aCtbn, ihe deCendant having 

(.) 3 t&7, 

VoL. XI. ■ » ' been 


22$ 

tScq. 

Go^nn . G HT, 

ex tie 'll 

Drfwk y, 

ugH-.nji 

Barron^ 


mdnefJay, 

May lOth, 
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ft»‘ncd for NvanC 
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been fued by ^ wrong name» but , ferved with notice of 
declaration iq hla tight oamc» the Court held a judgment 
figned for want of a plea regular; faying, that plea^ in 
abatement might be (truck out of the bookti if judgments 
could be fet aGde for fuch mifnomers : and aI(o to 
latioy V. Ca/Moa(a)^ where, though the Court fet afide the 
proceedings ponder Gjnilar circum(tance$, upon objeftion 
urged before plea ; t ^ey di(tingui(hed it on that ground 
from the prior cafe of Oakfey v« Giles. He obferved that, in 
this cafe, common hail having been filed for the defend- 
ant by bis right naxue/ ^nd he having bad perfonal fer- 
^ arice of a notice of declt^c^ation by his right name, fhould 
hat^e come ia ithO^firft to ftay proceedings, and 

not liave^ waited til) ju^^me^l^hkd figned. 

But Ti^ Cis^rt held the judgment to be ifreguUr, on 
the gr^uifd^ tharnbe plunti^^ having fued out procefs 
* agiaiinR the defendant by a wrong namoi could not cure 
that defeft by his oWnkfl of bfing coihhion bail for the 
defendant^ and fervhtg^'hrm 4riih notice of declaraiion 
de beaeefle by his ri^bf name^ i ' 

Rule abroluic. 


%7A 

1 S 09 . 
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fi/tj ixth. 


A«i afiion OR E declaration ftate^ 

Uis cafe for fet- JL , . ^ 

tMg up a cer* tlic grievance 1 
(ftJStrflhe" occupier of a'wj^ 

4weJjn;«lioure, In order to I 

. Itatare; and tf the declaration, aiUrdfie 
^ U t1)e paiitf) of 0. ^ (theniptei 
, tTM^fd^ptmed m tbt ferijh 

• IihmV and thrrSISittU place kiiStf^ 
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fn Areet called 
nufance to htf 
local dsferip- 

being 
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itj 


being w a certah'publh Jlreet called ArtiReryftreet^ to wit| 

\ in the parifi the Old Artilkry Ground, in the couiltj of 
JMiddiefiii^ tn which /mdhoiifetht plaintiflF dwelt and in* 
habited^ and then and there carried on the bufinefa of a 
carpenter, and let out part of the fald hgufe in lodgings, 
&c. : and that the defendant, inUnding defame him 
and expofe him to punifhoient by the laws in6i£ted on 
thd keepers of bawdy-houfes, maHciobUy and without 
probable caufe, to wit, bfi the i 5 th of Au^ufi iSoi, in 
the parifb aforepdd and county afOf^fafd, ere^d and placed 
in ihe faid public (Ireet Called Artlftfr^Jlreet,^ to Hvit^ in the 
parijh afii ejaid% in the chuQty afoteiiar^i a certain lamp in 
front of and near adjbinfhg tojtbe.f^id dwellihg^boufe of 
the plaintiff, ^nd ^aufed the he lighted and kept 

burning in the.dayf'tictie^ ii^tj^iding to 

mark out the^ feid^ 4^^Uin^*ithoi^fe the plaintiff as a 
bawdy-houfci &cf i^as prot^ St the trial, 

but it appeared, thst there i^o^fuch parifii at the parip 

^ the Old Arfblfr^ Grfvi;f/r|"# ^ was 

taken to the plaintiff fighf aflion $ 

which was over*rulcd, but the point WSS referred : and 
the plaintiff havihg^repoteted a yehli6f with damages, at 
the Sittings at WeJ^mi^J^erf^iifoi^\^ C. J., 

a rule w^S^^t&tned.pn for^'^c plaintiff to 

fiiew caufe ^hy thi fhotdd not bC'^list aiide and a 

Aonfuic 


18094 
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'"'fthithtS 
’'fhercly 
D«fance« 
Wl^ch thi; 
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And they cited Frkh v. Gray (a), and The Mevfey and 
Irwell Navigation Company v. Douglas (i), as in point. 

Garrow and Bolhndf in fupport of the rulci endea* 
voured to diftinguifli this from the cafes cited. Frith x* 
Gray was an aAion for the breach of a contra£tj and of 
courfe there was nothing of locality in it. Drewry v. 
Twi/s was alfo a tranHtory affion. And though in the 
Met fey and Irwell Navigation cafe it was confidcred not 
to be necefTary to give a local defeription to the nufance 
in an aflion on the cafe for diverting the water of the 
navigation by the creAion of a weir \ yet the quedion 
turned on the application of the word there^ whether it 
were to be referred to local defeription of the place 
where the navigation was on which the nufance operated, 
or to venue and the Court would not intend that it 
was meant for local defeription when it might apply to 
venue. But it was admitted that the plainliiFin fuch an 
aSion might make it nece/Tary to prove the gravamen in 
a particular place by giving it a fpecific local defeription ; 
as by alleging the nufance to be ftanding and being at a 
certain place particularly deferibed. Now here the in- 
jury itfelf only attached upon the plaintiff in refpefl of 
his occupation of the houfcj^ and muft therefore be con« 
fidered as locals and the def<^ipt|on oi^the parlfh in which 
the houfe was ficoated is called all (Brotagh (Jic declara^ 
tion \ and the nufance ia ereSled and 

placid in thepar\Jb aforefaid^^ fo itof^s 1 matter 

of venue, or under a via, for the vetinb ii after « 

wards under the videlicet ^ v ^ ^ > 

W 7 3 . Bt B» Wffttjoifcd by Grope J. ia Drftmry v. 

4 Term Rep, 5S1* 

(i) 

Lord 
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Lord EllenbOrough C. J. This is not a local in- >809. 
jury: the houfc indeed is local, but the imputation 
meant to be conveyed by the nufance is not againft the 
property, but againft the man who occupies it. Suppof* 
ing the plaintifF had declared that in front of a certain, 
houfe which he then inhabited the defendant had fet up 
this mark for the purpofe of defaming him ; there needed 
no local defeription of the houfe; and it'ss quite imma* 
terial where it was : the a£tion therefore might as well • 
have been brought in any othf^r county as Middkfexi 
and the place mentioned is mere matter of venue, and 
not of local defeription. 

' * 

r , 

The other Judges concurred j and the 

Rule Was difeharged. 


The Kino againjl The Juftices of Kent. 


Saturday^ 

r3tLi» 


^ARROW moved for a mandamus to the defendants Ainamiamus h 
to allow an item (which ‘they had before rejefted) 
in the coronet’s account, for bis fee on an inquilition •®wan itemo£ 
taken by him on the body of John Sutton. This appli- wrunwa ae- 

. • , ^ count, refuted; 

cation was made on the afndavtt of Mr. De Uofaun^ co* becaufe the jur< 

roncr of the county of Kent^ dating that in Dtcemier laft Ij^^i^'under 

he was fent for by the parlfli officers of Wye in that 

county, to take an inqueft on view of the body of T, Auf. g^^n^to "up 

ten. fuppofed to hate Ijtcen killed by the kick of a horfe.’ P®** 

* * ' * ^ deceafed liad 

That he went there and took the inqueft } and on his 

. s • 1 ' 1 - ms. * natural, 

arrival at the inn where the jury were anembled, fevecal though aiuddec 

' , ' * death, and 

’ ‘ ’ therefore that 

the inquiAticin hid not been duly ukcfi; and this Court feeing no mfon (or interfenni 
with that Judgments 
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of them informed him that there was another inqueft. for 
him to take, as one John Sutiont who had lately 1 iU)me 
from Sarr^ to rc( 5 dc at had juft before the cordiier*8 
arrival died fiiddenly in a Ihop in the town while he was 
purehafing fome furniture. That in confequence of Uus 
information I after the inqueft on Aujlen was taken, the 
coroner re-f(dore the jury to inquire into the caufe of 
Si>tun*s death, in purfuance of the ftat. 4 
diredling the coroner to go to the place where a perfon 
is (lain or (uddenly dead^ That it appeared in evidence 
before the coroner^ that BuUm went into Mr. Ho^t>ard*s 
(bop apparently itivV^ry godd^beahh^ that he complained 
of a pain in it^.chair in the (hop, and 

fuddenty died, % In confeqnence of which evidence, and 
that of the^fiirgepn who wasimrhedtately fent for to at* 
tend him,, and who eodeardnted to teftore him but with* 
out)Cffie^» tKe jury returned ^ verdi^ ofy died by the 
TaCtation of God. That* on oafivlna^in his bill to the 
laft EaJUr $eflion» putfotuU to t|te ftat. 35 Geo. e. 29. 
the corotaef fhar^ed tW^UO^ i/. fo^.tbe laft^mentioned 
iiaquilition, when the'^^^g^iftniet 'difaliowed this charge, 
being of opiiijio^.that jl^een improperly 

taken. The ma 04 aU(!iM,|)^>;n/E>Wjmfte^r on the ground 
that the item o,Ugh t t;(i|^^o,tire,(^i)t^e death bar* 

iiig been ilf fudd^itui^-^le^^fj^^, having been 
called upon by refpc^il^llhi^amti di place to exc* 


called upon by jrefpc^^l^l^ 
cute his olEoe he^rc 
of the^ magiftratet to.2W^ 


as an amputation of 




, The Court, ho%| 
itnputa^ion^df' 
.paiticolat idft^,^ 



hop the 
ce kthe 
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Co have been fuggcded to him by others. Though Lord^ 
ElUnhomigh C. J^^obferved that there were many inftances 
of coroners having exercifed their office in the moltvexa<9 
Clout atid oppreffive manneri by obtruding themfelves 
into private families totheitgreatannoyaoce ahddifcom* 
fort, without any pretence ,of the 4ecej^f^4 having died 
otherwife than a natural death; which was^highly illegal. 
hut the Court ftill thought that there was no fufficient 
ground for the prefent applicatioo ; for the fiatute had 
directed that the fees (hould allowed to the coroner 
foraninquiGtions</o^/^ir«/ and ^thp; julltces were to 
judge whether the inquificion in qqeftW had been duly 
taken ( and there wks jjpo reafon for itdputing to them 
that they had exeicifed their judg^nHot with any undue 
bias ; and the Court did not fee aOy occalfott |o interfere 
with that judgment in'thisrioftance* ^ ^ 

* Rulerefufed» 


i 8 o 9» 

Xhf Kme 

ThvJuOlcct 

of 

Ksav 


The Kmo 

THE dofendadt brought, the heUe&t of 
the Lords* A^i it an-ii6&ttfet)t<dhbtbrV when it ap- 
■* (teaned tbet in a Writ^de excom- 

munica^ id mot paying 15/. 

tot.firaliak^^ for colU 



extende bj^l^any’wrtt qf ex- 


conmum^ro^mndo oir othei^.^$ei« forW ground 


FnJ^f 
May iiclk.- 

A defendant in 
cuftodx under \ 
wmdeekcom- 
muoicato ca* 
piendo, tor cou^ 
tumacy in not 
paying a AiiO 
fvt 

alfoforcoftiiiil 
thceUlcSaftical 
court, <tf not en* 
titled to his dif- 
chargeesaa ia« 
felycnt debtor 
uiidet the Aatd ^ 
S( 7 .I^a 5 . 

4.» wlikh ex- ^ 
apencei only, ^ ^ 
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ed on ihe non payneni cf cofts or e,\penc£s in any caiifc 
‘‘ or proceeding in any ecclcliaitical court.” And tlic 
whole Courts upon confidcration, were of that opinion, 
and ordered the defendant to be remanded. 


Puller and Another againft Staniforth. 

a was an action on a policy of afTnrance in the 

rh p in ukr a commoH printed form, with none of the blanks filled 

Caig T Tiom L:r- 

ti’.nxo^t Fe- Up, but Containing thc following memorandum written 

ti and to r r* . 

Jcafiaiarj^o at the bottom of It. In confidcration of lo guineas 
rnt^.alr^y is- ccnt. hereby received, we, the underwriters on this 

p I'v'. s to pay a total lofs, in cafe the Ihip 

(rti i.t (urt-M. : Capt. Flcnuer. is not allowed hy the Ruffian covtinmcnt 
vtr.Anttij that if #o load 3 cafgo at 5/. Ptter/burg on the voyage he is iit 

pi'lintrloi oti'.er 

circunin nets prfknt chartered by Mclfr?. C\ and PulUr.'" 'J'he 
tliriiup^^uigr declaration, after fitting out the policy, of whlcli the 

rtiurn caiuo, * 

cr t^e 

cvnL.i‘ d t..' iltf, frelght< might detain the thij? at St P, for 40 running r^ays; .'tntl if that lirriL* 
eiaplid witiK ut rheouivvarcl cargo being dtlivcrcd, and confc ]i!;ntiy w-tlioui tin: it turn r.'ii / • 
f'Ul on f o irH, the he at /t^etty to teijirt to LonJe-n, ami tie f -'i //«/. rj y 

fay Ltm z xi 'ncdntei , ufon the arnva of iht lh\\> l^otui-zn 'i lic fft tb 

cuicJ a p' li > ot iriiur.in c, whereby the uoderwnttrs agreed rv/'^V titjl UJs m raj< the //.■!/> 
^caz t.'.t cli'jiO' i T\ tit Ku'hrin Gcvfl rment to loaJ a ca^j'o at /*. on the chaiterni ’x-o'^u^'c. In 
fact ll e Riynr Cjci.crrm' tit, v^ hen the Ihip ani\td at St^ P th'zt tir outxi'af d f&ifo 

Ti. it brjf,ni, /tjuJ.'J } to uoh.ad ha , .ard confcqutritly fhc could r.ot take in .1 UiJJLn 

cargo ; on • il;t rn.iftii, jod/ii.g jor the i/cA, juocccdcd inmitdiat^iy to St'rhh^.’m, 
whtre, ult.r difpofin^ot the onu aicl cargo to difadvaniaKc, he brought home n t’ttcJfh cari;o 
fn I ,r;t.or, and caincd irii^ht tiKicon. Held, i, 7 'iut ilic infurance yvas legal m ilic tciins 
of it 

2. Tl.at the rtfufil rf the Rupan Government to permit the fhip to unload her outwarcl 
car^>,o, vvai, in cfftCt arul vvithin the mean.r-g of the CPivradhug partL^i a uiiifal lo allow 
lui to lojd a cai at 6r P.j and emfequenUy t|j?t h total loA witinn the policy was iiKui red. 

3 That ih* f>ioC'.cding iiir.flly liorii ^r. P, to Loutfon was not a condition picccdent to 
the nuiAii b iifthi to rt cover f-om the Ireif^htcrs the dcid freight of 4500 / 3 hut that h« was 
cntit'td 10 the larnt r.i'iw.tl.Aanding the interiTiediatc voyage to htcetbo/mf under the ciicuiti- 
ftar .t - i II rl co« Aqucnfly that the freighters were entukd lo recover the fame troin the 
U iilei'Aiittrs Hut, 

4. i I r.i as !>' lyhfcrs would entitled to dcr’uft from the fum pa)"aMe to the maAf r 
for d- ’All irtirht (he a i.ount ol the friight received by him on the cargo from Stockho/m to 
Ldnacrtt ihou^li fuch mtci mediate vo>av;e were not originally contemplated by the contract- 
Si g parties, hut was tndcrtaktn upon the cmtrgencjr, tktereh^ e the underwriters were en« 
titl.d to nvke (he fame cledu£lion horn the total lofs (lipui^ted fur by the policy in the event 
winch iiad ha]>pviicd 3 cvcjy coiuraA of infurance being in its nature a contrail of tndmmty, 

* defendant 
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tlefcndant on t\\r of A[\ril 1808 became an un- 1809* 

ckrwriter, procct^dr.i to (late, that on the i8th of — ~» 

* f'ULLBK 

April 18c 8, by a certain charter patty of affreight- agalnfi 
merit of riuit date between S. Flower^ mafler of the 
Anicricnn flilp Ann of Ntnu Torhy then in the port of 
I.fjfuku^ and ih*, plalntifrs, Flc^ver let the faid.fliip to 
frcigliL to the j laintiffs for the voyage on certain terms 
and rondttioni* ; whereby Flower covenanted that the 
fliip (lioultl be properly manned, and provided for 
lier intriided and take on board from the 

plaint! if ^ a full jnd complete cargo of all {\i$mlavjful 
goods as they (liould put on board, and immediately 
ihpart wirl) iIk- lame from the port of Lo 7 idon^ and pro- 
ceed to St. Peterjhtir^^b in Rujfta^ and tlien and there 
anlcnd iind make a right afjd true delivery and difiharge of 
all tlic fiid cargo to thf* agents of the plaintiffs j and upon 
(Iciiverv and final difeharge of all the faid cargo fo put 
on board at Londc>fi^ that Flower lliould immediately re- 
ceive and take on board the faid (hip at 5 /. Pcterfn.rgh 
from the plaintiffs’ agents a full and complete cargo of 
h(.mp and fuch otlicr goods as they (liould think proper 
to load, and the pud cargo fo be wg loaded and the 

(hip diTpatched, that p Jhouhl immediately proceed and re* 
turn to the port of London, and then and there make a 
right and true delivery of all the faid cargo of hemp and 
other goods fo put on board at S/. Peierjburgh. In con- 
fidcration whereof the plaintiffs covenanted with Flower^ 
that they (liould provide the (hip with a Britipo licence, 
and net only put on board the faid cargo at Londoti^ and 
on her arrival at Su FeUrJhurgh unload the fame, and 
thereupon put on board fuch return cargo of hemp, &c. 
and on her arrival at London unload and receive the fame, 
but alfo (hould pay to Flower in full for the freight of the 

(liip 
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fhip at the rate of 10/. per ton, with 10/. per cent, for 
primage, and 100 guineas as a gratification td'hinfias 
mafter, irnmediatrly upon tht delivery of the return cargo at 
London. And Flower covenanted, that if political or 
other circumftances Oiould arife to prevent the Jhipping a 
return cargo, or difeharging the Outward cargo, the plaintiffs 
or their agents (hould be at liberty to detain the (hip at 
St. Feterjburgh for 40 running days in the whole after 
her arrival there. And the plaintiffs covenanted, that af- 
ter the ihould have remained at St. Pcterjhurgh for 
40 runm^ days, without fuch outwatd cargo being un- 
loaded and delivered, and confequrntiy without the re- 
turn cargo being put on board. Flower Jbould be at liberty 
to return with hU veflhl to l.endo*t or any other port in 
Sngland : and that the plamt^j Jhould fay Flower 2500/. 
immediately ufon4he arrhtal of the Jhip at London or any 
fuch port in England. '• The plaintififs then averred that 
afterwards on the adth of AprU i Scathe (hip fo' taken to 
freight hatha licence firom the Eritifi government for the 
voyage in the policy and chatter-party mentioned ; and 
that tlie plaintiils wereintercfted in the voyage infured to 
the amount of what was (b agreed to be paid to Flower 
for the ufe of Ms ihip.;tthat flic afterwards failed from 
Lr/idw upon the faid^agei add arrived ziSt.Peterf. 
burgh t but was not elkwed by the Ruffian gpevemment to 
load a cargo at St. Petflfbnrgh the. fa)d voyage char- 
lered, tec, } and after reniaiMnE thf^ 40 days,' without 
unloading and delitferiojg her ciatjfrfrd eargo«'and without 
a return cargo boug pbt on btmMl^i'flie departed from 
St. Pettrjburgh and^^yod 8t;id«^<',byrea^n of which 
ptemifes the defendimt bet^ flabir to pa]f to the plain- 
tifls the amount Ms inforanct^. r- Thire were alffi 
thp common money coua 4 t'. 7 |te^ 0 f<^apt pleaded a 

..... ,.**<• S. ...*. 
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tender pf the premlumt which was tdmitted, and the ge« 
neral ifliie to the red qf the demand. 

The fa£ts proved at the trial were in fubdance the 
fame as dated in the iird count : the fltip which was 
jimericon failed on the infured and chartered voyage with 
a Brityb licence : but when flic arrived at Sr. Ptterf- 
hurght it appearing upon examination of the captain that 
he had come immediately from England^ with which 
Riiffta was then at war, he was refufed permiflion to un> 
load his cargo, being prefumed to be Britijb, though no 
particular examination of it was had } and being obliged 
to depart with his original cargo, and without any return ^ 
cargo, the captain, judging as he thought for ,the bed, 
determined to proceed to ZtockMnft to fee if he could 
dirpofe of bis cargo there. He did accordingly proceed 
to Stocihoim, and difpofed there of his outward cargo of 
lead, though to difadvantage ; and a}fo took ip other goods 
there, and retarnfd.from thepce to the port of Leadpnt 
and freight was ma<i< on the.goods (hipped at Stockholm 
and brought home. ^ , 

The plaintiffs went at the trial for the amount of the 
dead freight Aipulated by the cbavter.porty to he paid to 
Ehtoer, amountingjiO'Sydo/it *br if no^ entitled to the 
whole of it, to fo much of it fs woulf r^ain after de« 
duffing the amouPlof the'-fre^bt earned by tlie (hip from 
Stulholftt to LphJw' The d^epdapt. on the other hand 
contended at the trial* that ;thiKva* m'eflFe£b 
wagering poUdjf^ f9r tp py aj^oo/. if 

government hf at 

St. PtU(/hifnH apd j (apd ^ objeo- 

l4on, ifany^ adly* fap 

poOog it td 
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prcfcntcd the (hip at St. Peterjburgh in a condition to 
ceive a homeward-bound cargo, without any obftnclc in- 
terpofcd by their own aft to the obtaining permiffion to 
load from the Ruffian government : whereas it appeared 
that the refufal of the Rujftan government to permit the 
(hip to load was founded altogether upon the nature and 
property of her outward-bound cargo then on board, 
which from the circumftanccs of the cafe was concluded 
tohtBritiJh; and not upon any objeftion to permit iheir 
own export trade. And it was .argued to be a very dilTer- 
ent queftion whether a foreign government would allow 
of an import trade from a particular country, or of their 
own export trade. That by the terms of the policy the 
underwriters were entitled to iiifift, as a condition prece- 
dent, that the fliip fhoyild be prefented at St. PeUrJhurgh 
in a condition ready to receive on board a Rujjlun cargo, 
in which cafe it did not appear that the Rujftan govern- 
iri'^nt would have refufed its perninTjon ; the only refufal 
given by it being to unload a liritifli cargo; agiiinfl which 
the underwriters had not undertaken to indc-mnlfy the 
plaintiffs. 3dly, It was objefted (which w'cnt only to the 
quantum of the verdift,) that this being acontraft of 
indemnity, and as the plaintiffs would be entitled to dc- 
duft out of the deid freight of 2500/. payable to Flower 
the amount of tiic freight earned by him in the courfe of 
tlie voyage home from Sloctholm^Aht underwriters were 
ilfo entitled to have the fame deduftiori made. The 
plaintiffs having recovered a vcrdift at the trial (which 
w'as taken for the whole fum) thefc grounds of objeftion 
were Rated again upon a motion in arreft of judgment, 
for fur a new trial, or for a proportionable dcdudlion from 
th.* fum recovered. 


GarroiQ 
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GarrowznA Puller (hewed caufc againfl: the rule: ift. 
This is no wagering poHcyi but ftriftly for an indemnity 
againft any lofs under the charter-party. The (hip was 
chartered lo proceed outWards with a cargo of Britifj 
goods, and return with a RuJJtan cargo inftcad; and if 
the aifured could not difpofe of the firft and procure the 
fecond, they would be fubjeil at all events to the pay- 
ment of dead freight; and againft this’ eventual lofs it 
WHS the objeft of the policy to indemnify them. The 
infurance therefore, which was to protedl an adventure 
for the exchange of Britip for foreign commodities, 
was ftriftly legal. The infurance of any event is not 
prohibited by the ft. 14 Geo. 3. c. 48. if the aflTured be 
really interefted in it, and the event itfelf be not ille- 
gal {a)\ and it cannot be denied that the plaintiffs had 
an interelt in the event, adly. It is neither exfjrclTcd ia 
the terms, nor can be inferred from the nature of the 
contraft of infuranccgr that the allured engaged that the 
(lap (hould be in a condition to receive a homeward 
cargo by the delivery of the outward Cargo. On the 
contrary, the memorandum in the policy refers to the 
charter-party, in which the nature of the adventure is 
difclofed ; dating the outward cargo to be goods (hipped 
by the plaintiffs from the port of London / and the event 
is therein provided for ** If political or other circum- 
ftances (hould arife to prevent the (hipping a return- 
cargo or difeharging the* outward cargo/’ And under 
this charter-party the Grip fatled'with a Brihjh licence. 
It is impoftiblc thevefoir? to imply’ a condition that the 
fhip (hould at all events be empty at S/. Pe/e^i/rg£. 
3dly, The captain’s proceeding to Stockholm was wholly 

(d) Reference was made Co what was fiUd by Lemrenct J« ia tttma 
CfoujMfdp in errorj in lhm% Pnti a i/m Rt/* See* ^ ' 

' ' '•> ^ ; c out 
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1809. 6ut of the charter-party, and a new adventure reftingl 
~ “ " upon his perfonal rcfpoiifibility. Whether he may have 

agatnfi rendered himfclf liable in damages to tlie plaintiiR> fox' 

having taken upon him to difpofc of their property in a 
manner unauthorized by and difadvaotageous Co them, is 
another queftion with which the underwriters on this 
policy can have no concern; for the lofs which they 
have undertaken to indemnify accrued before the voyage 
t to Stockholm, But at any rate tl}i3 objection only goei 
to the quantum of the verdict ; and if tKt. Court fliould 
be of opinion that the freight earned m that voyage may 
be deducted by the plaintid's out of the asnount of the 
dead freight they have engaged to pay to hLuery confi- 
derlng the policy in queftion on the iliift ground of in- 
demnity, as in Gcdjal v. Bohltro{a)^ the quantum of the 
dedu£tion may be afeertained by an arbitrator/ [Lord 
Ellmborougb C, J. An unforefecn cv'ent has recouped part 
of the total lofs; which brings tlie^fe within the princi- 
ple of Qodfal V, Boldero; this being Uridly a contraft of 
indemnity ; the plaintiffs ninft therefore write off the 
difference. Le Blmc J* Suppofing any Jofs to have 
happened upon the faje of the lead at Stockholm^ that was 
part of the adventure, and cannot affefl the queftion of 
freight; the lof. of whtclihas evidently been diminilhed 
pro tanto by the ircight earned from Stockholm, Baylej J. 
The freight rccet/eJ 00 the cargo brought from Stock- 
holmf on account of the plaintiffs, l(zs paid part of the 
total lofs which had at one lime accrued*} 

VThe Attorniy-Gftutttif Parity tndJPiglejf in Tupport of 
Ac suit, aftet lligHtlf on ,thc iirft queftion^ at 

: W 


tlrovm 
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thrown out tor the confideration of the Court, whether 
the event infurcd were fuch as it was legal for a fubje£t 
of this country to fpeculate upon in a policy, proceeded 
to urge the fecond obje&ion on the fanie ground as be- 
fore i that the rifle of the underwriters was much en- 
hanced by the nature of the outward bound cargo, a rifk 
not contemplated by them, or provided for in the terms of 
the policy } which was attempted to beienlarged fo as to 
indemnify the aflured againfl the tiGc cf not being pertnitted 
to UNLOAD a cargo ^/^Britifh goods in order to load a RulTiani 
cargo. The und<^r writers were not bound to look into 
the licence granted by the iBritiJb government, which 
was only required In order to legalize tl^ voyage to &t. 
PeUrJburgh in the cxifting Hate of things. The under- 
writers laid a wager with the pbintifFs, that the Rujftan 
government would let the (hip load a cargo at $/• PeterU 
httrgh i and the evidence is that when (he arrived there, 
that government would not fulTer her to unload a Britijh 
cargo : (he was nev^ therefore in a condition to alk for 
a Rujftan cargo, which the aflTared impliedly engage 
that (he (hall be, without any obftruilion interpofed by 
their own a£l. On the laft point they urged, that if the 
captain could not recover the virhole of the dead freight 
againft the plaintiffs u^ho had chartei%d his fliip, by rea> 
fon of her having earifed a Certain . proportion of freight 
from Stoeikolm to London, the plaintiffs could not be cti* 
titled to recover the whole from the underwriters on a 
contrad of mere indemnity, as this was.. 

■The Attofney-General then ftarted another objeOioti, 
that, by the terms Of the ciiatter-part/, Oaf^fain Flovstr, 
if not permitted to unload at jt. J^eUrJhurgh, was (after 
waiting 40 running days there it required) ** to return 
<* ^th hit nlTcl to oc any other port to England,’* 

. which 
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which mud neccilarily be undcrllood tliAt he was to re* 
turn with the outward cargo cUreFIl^ to Loficlofi, frotn 
St. Pcterjburgh s and on that condhion only the phiintilli 
covenanted to'pay him the 2500/ for dead frti^ht, “ ;Vr;- 
mediately upon the arrival of the fliip at LoncyjUy 
The captain tlierefore not having performed this condi- 
tion, but having upon his own judgnuiit proceeded upon 
a different voyage and adventure ioS(:chJ:ohn, and tnerc dif- 
pofed of the cargo to a lofs, is not cntiiled upon the char- 
ter-party to recover the ftipulated fum ; and confequently 
the plaintiffs caunot recover upon this contrail of in- 
demnity. 


Lord Ellenborough C. J. I have no doubt upon any 
of the grounds on v/hich this cafe was originally argued. 
Firft, I fee nothing illegal In a contrail entered into by 
BritiJ}} freighters for dividing their lofs with inulcrwritvifi 
in cafe a foreign port, to which it was L>wfiil for them to 
(hip the goods, fliould be (hut againfl them. They l:ave 
no interefl in conducing towards the cvenf, or In pro- 
moting war between the two countries. Uut the event 
againfl: which they w'ere defirous of being prutciUd, nut 
being within the common perils infured againfl, was 
lupplied by a ipccial memorandum, referring to the voy- 
age on which the vrflel was then chartered. I have no 
difficulty therefore in conGdering this as a contrail legal 
in its terms* But then it is faid that the underwriters 
have only infured againfl the rifle of the Rujjiun go- 
vernment not permitting the (hip ta load a cargo at S/. 
Peterjburgh, But looking to the nature of the adventure 
and the rilk infured, th^ underwrktrs mufl have con-* 
tcmplatcd the event which happened. It was not likely 
that a veflcl ihould be permitted to load a cargo thcie, 

c4 if 
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if the Rujftan government would not permit its fubjefls 
to receive the cargo then on board ; the refufai therefore 
to unload the outward cargo was in cffeA a refufai to 
permit a Rujftan Cargo to be loaded^ and brings the cafe 
within tfic plain meaning of the policy. Then the only 
queftion U that which has been recently made, whether the 
2 joo/. is dcmandable at all by Captain Flomoet againft the 
pUintiff!*, by reafon of his not having proceeded dirc£lly 
to England from Sr. Riterjhur^b ? At prefent it docj 
not appear to me that there is any cEprefs covenant on 
his part to do fo^ fo as to make it a condition precedent 
to his demand of that futni but only a mere liberty re- 
ferred to him. However we will look farther into the 
terms of the charter-party^ and deliver our opinion upon 
that point another dayf With refpeft to the quantum 
10 be dedu£led on account of the freight made from 
Stociholm to London, (hould the plaintiffs be entitled to 
recover any thiog|^the amount may b^ fettled out of 
court. " ^ " 


1809. 

Pvi'i'ia 

STAMimrait 


I 


The other Judges concorfed id opbioo with his Lord, 
(hip upon the poiotrdecided ^/htai i sad the csfe ftood 
over for confiderv^OD opoo tbU' luft objedjbit made hf 
the Attorney>C<;nera}. And afterwards 

* ‘I- ^ ^ 

Lord ELLENBOR^treA C.|. *^5 upioiodof the 

Court.' - ^ 

On hearing the M^th4^ru)e for a new trial 

in thi» t:af; before Coutt on the'point npoa 

which we then todk time to o^fi’ler t^aa dot one t^l^ch 
had been'ufgedAt the tri0| lKtf|^pdn 'th^ motion to fee 
afide the'vdrdifit, but wai3poiotwnicK'fu^ft«?d itfdf to 
the deftndaot^a courtfel ia'tlSl toorl^ t^^rgomnt after 

the plainti^a cQon^l'ha^ It 

V 06 . XI. ‘ 
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i8o(). was this, that according to the terms of the charter- 
party Captain Ftonver was bound to come direct from 
a^ainfl Peterjburgk to this country, and to bring his outward 
cargo with him; that Ins doing fo was a condition pre- 
cedent, without performing which he could not cliir7'» 
the 2500/. or any part of it ; that his going into Sto^k^ 
holm^ and difpofingof part of his outward cargo there, 
was a breach of tint condition ; that he could therefore 
-►have no claim upon the plaintiffs in confeijuence of Iiic. 
not being permitted to take in a cargo at PeUrj'hurgh ,* 
and confequently that the plaintiffs can have no demapd 
upon the underwriters fet an indeinj/ity. It may be 
conceded, for the purpofe of the prdent cafe, that tlie 
plaintiffs can have no demand upon the underwriters, if 
Captain pUwer could have fupported no claim againft 
them; and it is therefore matorial to fee whrt}>tr Cap- 
tain Fhnver could or could not have fupported a cl^im 
againft them. The parties foref.Tv/ when they tntrn'd 
into the charter-party, that cifcumllancr r, might arTe to 
prevent the fiiipping a return-cargo ; and they iherefurc 
provided that the pJaintiffa Oiould be at liberty to rctiin 
the fhip 40 running tlays after her arrival at St, Ptfrrf. 
burgh: and the plaintiffs covenant?/tbat af^er the fliip 
(hall have remained the 40 tunning days witliout the out- 
ward cargo being urdoadedji and confcquenily in all pro- 
bability without ^tlie ntWp cargo being put on board, 
Captain Flonver (hould bo at liberty to return to London 
cr any other port in England^ and alfp that they would 
pay him 25C0/. Sminedlately cu the rt;ip^ ittrival in Lon^ 
don or any oih^r fiich port in Ertgknd* There arc there- 
fore no words exprelfing it as a cbridition, that llie fltip 
fiiould come dircfl to England^ and with the whole of 
her outward cargo j and in the abfence of Aich vi ords, 

ii 
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is there any thing from which fuch a condition is either 
ncceHarily or fairly to be implied ? Many circumftances 
might occur to make it prudent and for the intereft of 
all concerned, that the Captain Ihould touch at fome port 
in his way home, (bould difpofc of the outward cargo, 
and Hiould get a freight home. Is fuch a condrueSlion 
then to be put upon the charter-party by implication, as 
to take away from him all power of availing hlmfelf of 
thofe circumftances. If he were to do it improperly, he 
would he anf^vcrable in damages for whatever injury his 
rnitco:idu£l (houhl occafion ; fo that juflice would be 
done to the freighters, though this were not held a con* 
dition precedent*, and ihc holding it to be a condition 
preced«*nj. rrsi^ht ir» the cafe I have juft pat be ^‘xtrcmely 
prejudici il to th-. m. Indeed. if it were a condiiiori pre- 
cedent, tiic putting into a port for a fingle hour, or patt- 
ing with a (ingle pij. of the lead, would be a breach, and 
would take away from tiic,captain all righuohis 
although fuch ?.fi of the captain were id ever fo flight a 
degree injurious to tJ)o intereft of tkc freighters, and 
miglit be compt*nf.itcJ by tvifiing damages: and fo would 
any devUtioii, or difoofalof the cargo be, however bene- 
ficial it might be to the freighters. As, Iio;vcver, the 
words cio not imp that this is a condiilon precedent ; 
as the nature of the thing do^s not require that it flioali 
be fo held ; as great piejudifC might rcfult to the freight- 
era from fo holding, and^as |hey will be entitled to in- 
demnity for any damage^ though it he not ^0 held; we 
are of opinion that it is not to be deemed a condition 
precedent ; that Captain F/ow^t therefore is entitled tp 
the ajgoA from the plaintiffs ; and that they are there- 
fore entitled to recover it from the underwrirers ^ fub- 
jc£l to the dedufti^n from that ftjm for the Jfrclght ac- 
li 2 V luaiJy 
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1^09* tually earned by Captain Flower from Slcckiblm, as we 

' before intimated when the caufe was laft before us.v 

PVLLIR 

_ * Poftea to the Plaintiffs. 

Stanxfortn. 

n 

CI4EMENTI againft Gqulding. 

plaintiff obtained a verdidl with damages againft 
the (V. 8 Anno the defendant in this a£lioti» tried at the Sittings be^ 

a fingUjbtet of fore Lord ElUnharough C« J.r for pirating a fiieet of made 
of which the plaintiff had the copyright : and the only 
queftion was» whether this being a fingle Jheet were with* 
in the protedion of the Hat. 8 Jinn, c, 19. whichi men- 
tioning in the preantble " and othirnirniings** fpcaks 
in the enacting" part onl^ of ioot or hiih : and liberty was 
referred to the defendant to move to fet afide the verdi£t 
andenterationfoit* OorrsvP moved accordingly at thebe* 
ginning of the term, and preffbd to have the point fettled ; 
adverting to the words of thb'a£l which fpesks in ano- 
ther part of every &eet or Jheets being part of fuch book 
or books.** On wbit^h the Cou^t^ as the point bad been 
referred^ gradted Iiidilr a role nid^i^but hord-^El/rntf&rcag/j 
C. J. then faidfj that tHdiij^ he^Iiad[l^;mt in favoOtof the 
objcdljba at the triajh fet on ^urtber'c^riJeratioh he Was 
now difpoled b^cpnOdti'' jhat jfhel was * ^idiin 
the meaning df the ad^i'bpd he th^it <wben 

the 'f 4 me'qu<dlbn<wai*hiikdl'tD^ i^^lufe a f^w'^ years 

was 

(.) This wa* ill nW) t, tried In htttoAtt 

xUtj, and capison 0^ Sa)t|ikcoi|rt'U>/^'tl<4» upoita motion bjr Mr. 

" it^Dwtofri^dcaiiMflit^C^rt^^waiiol^A^iatiMaldieittatfiliat i 

i w '4t' »f> , 

» «(f«i 
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waa within the ftatRte. And fuch appeared, to be the 
Opinion of, the other, Judges. And noyr, when the caufe 
was called on jn the paper of new trialSi Sfarlett moved 
to difchargc the rulci underftanding that it was aban- 
doned : and Garrow faid that he believed the parties had 
fubmitted to the intimation given by the Coart of their 
opinion, oh, his moving for tlie rule. ^ 

Per Curiam^ Rule difeharged. 


CltMVNTY 

CouLDina. 


upen a Jingle JbeH ^ paper* He referred Cowp* . 

where a finata certified by; this Cpurt to be a ivritittg within the fta- 
tute; and to Sttjte v,' L^figmani' Sictings^ter term ffl%t at ^ 

before J., aftjon fbr ‘filrating 

mufic, the compofitibn w^s Haied ^ in tbel d^lsrttion to be > a certain 
mufi tal air curie and wrutn$^\*> «nd which lb « fio^le (heet of 
paper) but Oo objeOion was taken on that ground and fhe plaintiflT re< 
covered a verdi^. He obioved tliat f^ve<^i works H labour and 
utility were gubli(hed on Ohgle iheeta; fui^h' at hmir tafblet» and alma, 
nacs and he tefc^ed to index Rmrds, Which mentions 
the Sherifii' d<xA|.pne of which fingle 

piece of parchfo^^r ahoujC * longV^^d be re^Ued to re^lleftion the 

familiar name of horn^heak 9$ an infijuiiCe of the old. popular application 
of the term 6ovkj whlcK wW the Saieen a 

beach, becaunf tliey'Vtdhte dh | aS' iliAer was derived from 

the harltdf, a ^troe for W he alfo irgued from 

.the ipjpOAfr^ncy aftiO^lC^^maini^^ againft a man 

for pirating a anpcher^sj^kil' W breompofrd of two 

or more iheets ; and ye| p^tt^iofi to the fameCompo^ 

^ freion if published .^^naUylthl^ ‘over term f6t« , 

, wiowing^. ?nh«nd’V,^jsntft^;.^Hoxt|^^ W ■' 

^ ^^abfdtute.for a new trla!'|'’l^rd^|(^j|^^ faySnii^tbat i|t.wia 


fit tb^ fuch. a Quezon (hould be um a.nonfuitV ivi It vmH 
’"jbe betjLcr to pul it'upon"i^fe'‘r(w^^ " 
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wwAy, on the Demife-of Joseph Tofield, againfi 

ALcyi^ih, ^ ^ ^ o 

Esther Tofjeld, Widow. 


Hm/ p^^pcrty ^HIS cjeGment was brought by the brother and 

tht^dt^fciiption heir at law of William Tofield deccafed, againft Ejlher 
widow and executrix, to recover the poflenion of 
^nlftft^orn certain premifos at Stewkley in the county of Budsy and 


the whoit of fhc of certain ficrliold and ccnyhuld lands in the common 

inilrumcnt, ak * ^ 

f)y term^ of dl- fidds of Sietv.hEy parifli. At the trial a verdi£l wns 

redl reference 

to that deferip- found for the plaintilF, fubjtcl to the opinion of this 
difj>ontioni of Court on the following cafe* 

|!ropiriy, 7 hit William ToJiel(t in 1 793 putchafeJ of R, GolJfhorpe 
dcvif^\ iilTn- certain freehold, leafehold, and copyhold finds in Shwk- 
tion. A fur* The freehold and Icafclmld wtie duly convewd to 

render oui of ' ‘ • 

court u)the ufe him *, and on the loih of Ochbir in the fame year, the 
of tfis wil) nude 1 » . - * i . 

by tiie furren* copyhold lands, being copyhold oi inheritance and held 

liSirbi * of ihc manor of Suu-kfry^ were furrendered cut of court, 

according to the cuftom of the manor, by R, CdJd.crpe 

an.!(,i n.wff.di, Elizabeth his wife, into the hand* of the U'^y of the 

tnaic i;..-od by nKiHor bv tlic hands of the deputy flrwird to the ufe of 

n'iinilUii.t, WiiimmTcfield In ftc : and on the r4th of l^Gvnnher 1 793 


they were again furrendered out of court I y Wm. Tufeid^ 


by the hands of two other cuflomary ti nants i>f ihs? m «nor, 
according to the cuTiom thereof, to the ufe of his hill wiiL 
Both thefe furrendrrs were prefented at a manor qpiirt 
holJen on the 17th of ^une 1795 *, and at the fume court 
Win* Tcfie d was adiiiitfcd to the premifts upon tlx fur- 
render mad' by Coldthorp^ and bis wife in Qlichtr 1793 » 
there not hwinj' been any court previous to this time fince 
the r jih of ^ime 1^91. Wm* ^Eojield in rflor purchafed 
of W • Griffin other freehold lands in Sieu'Hey^ which were 

duly 
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ifluly conveyed to him. In April i8o.j W* Tcjidd died 
without ifl'oe, bcin^^ ax the lime oi: his death and of the 
m?.k np; of Jiis vt ill hereinafter mentioned puflTjfTed of the 
f.iid Ica('*li )tj p^cni'iVs, and feifed of tiie faid freeh Id 
and fopytwild lands purch^G d of Goldchorpe and Gnjffinf 
and alfo feif d in fee of certain other tenemrnts fpccified 
in his will, namciy, of two tenements in the occupation of 
H, ChaNili’r and J. and the houfc wherria he him-^ 

fflf d-vvelt, with the ciofes adjoining. On the 2*1 of 
J^inujrj 1 8 "4 he mule his will duly executed and at- 
tcfled, wherein, after giving pecuniary legacies to his bro^ 
rhfcs Benjirniii, and and to his fifters Al/ity 

■.r.J IS/izi/'idj, he proceeds thus: I give and devife unto 
my father and mother and Ajin ToJielJ two tene- 

ments innv occupied by //. CbandUt and CoUs^ with 
du* yird, f(T and tlaring the UfiU of both or either 
of ihfir intur d I vcs*, atnl from and after their deceafe 
I give and dc'vife tiie faid premilcs to my executrix herein 
alf-) lumed. I aifo give and bequeath unto the trudees 
of tlie Rl'thodill clupJ in Sltwhlcy /cc. 1 give unto 
siiy wife lylker T^ftJd all my llock of cattle, corn, hays, 
and grain, ihi cp, liogs, and cattle , of all kinds, houfehold 
goods and furi*’uure, ready moi.ey, and fccuricics of 
fii*)ncy, Tights, credits, and what foe ver and 

wherefoevrr, fu'-jedt neverthelcfs to tlis above kgacies, 
to hold to the fad Id/iber Tc^dJ (ox ami dating the term 
of her nitural life, provided (he keep fingle j but and if 
flic mirry, (he rccave iiiO profits or bencSta from 
my eftates whatfoever* but at the, time of her marriage 
(lull rcGgii up all my per/onal eftates to the after-men- 
tioned legateca in manner following; firft, I give and 
bequeath unto my brother John Tojield the houfe and 
premifeg whereia 1 now dwell, with the dofes adjdning, 

R 4 «nd 
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and all the appurtenance* thereunto belonging, with the 
tencfneuts, to hold to him my faid brother John Tejieli^ 
his hens and afligns for ever, and the remaining of my 
ptrjonal eftates I give and bequeath to my brother Jeftp^ 
IJieU, my lifter Ehzabtth RatlUge, and my lifter Mary 
Capel, lhare and (hare alike, to hold to them their heirs 
' and aflign* for ever. But and if the faid E^ier Tcfitld 
fhall remain tingle or unmarried, I hereby declare that 
(he lhall polTefs aH tny ahovementiened tjiaies for and daring 
the term of her natural life, and at her deceafe I give de- 
vife and bequeath my ptrjonal tJiaUf at above mntloned% 
that is, to JohnTojleld my brother Hhe houfe and pre* 
mifts wherein | now dwell, with the appurtenances 
thereunto belonging, to bold to him his heirs and alEgiis 
for ever 5 and (he remaining of my perfona! efiotet I give 
and bequeath to my brothera Jofeph and Benjamin^ and 
my lifters Eliotaheth and Malry equally (hare and (hare, 
to hold to them their heirs attd aftigns for ever, l^aftly, 
I do appoint my faid wife li>le executrix, &c. 

The queftion for the opinion of the Court was, whether 
the Icflbr of the plaintiff, as heir at lav of thc'teftator, 
were entitled to reCoyer ^h^ freehold aqd cOpyhold eftates 
of which Ihc faid teftator died feifttd^Aor any what 
part thereof, > . * n . 


This cafe was argued pp a former day by Ptclwell for , 
the plaintiff| amf for the defendant I, vhen two duef* 
tions were mad? 5 1 ft, whether tfw wi<(pw:^tpbj| for life the , „ 

. refidue of the fcAatorls real propeify, hot twfore ffKcifio 
ca 1 tydevired,aph^thedefcrip^n^<pfjgwy^o/(^o/rr« And ,, , 
if (he did j adlf, vh^tr the eopyhotd wqu)d^ pafp to 
yrhich the teftator h'al’ilot'l^o a^Rijifttd at the tipie of ^ ^ 
bis funrender to the ufe oTliis The la^ point, with 
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the argumenU bearing on it, was fo fully difculTed by the 
Court in delivering the judgment, that it is unneceflary 
to recapitulate the arguments urged at the bar. Upon 
the 6rft point, it was urged by the plaintilF's counfel that 
no cafe had gone fo far as to give effcft to a devife of 
realty againft the heir at law, where the teftator had ufed 
the word perfinaly importing In legal fcnfc and common 
undetftanding the very reverfe of real eftate : although 
he admitted that if fuch a condru^ion could be put on 
the word, it might be colledted from the reft of the will 
that the teftator had ufed it in that fenfe. But Lord 
ElUttborough C. J. fiid, that If it diftin£fly appeared, as 
it did in this cafe, that the teftator jneant to pafs his real 
property under that defcription, the Court muft pro- 
nounce their opinion that It did pafs according to fuch 
manifeft intention. And the reft of the Court being 
clearly of the fame opinion, no further argument was had 
on this point. But the Court took time to conlider of 
their judgment on the other point. And now 


Lord Ellenborquch 'C. J. delivered judgment. This 
ejedment was brought for ’cerfain freehold and copyhold 
lands, which the leflbr of the plaintift cUimed as 
heir 9 t law to WilKam and the defendant claim- 

ed as his devifee. As to the freehold lands, the Court , 
has had no doubt! ^e only^queftio^^it to them vras/ 
whether they pafled under Hhe words ** o// my 
tjiausi** and it biing beyond all poffiUlity o^ doubt 

upon the face of the wilt, that ^Ihe^ teftator meant by ^ 
thefe worde (not what is ordi^arijr und^rftood by thein, 
but) fuch real property dyer which he had an abfolute 
perfotial power of dilMfition aifd control? we have no 
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hefitatlon in faying that the freehold pafled by this dc^ 
fcriptioii. 

With regard to the copyhbhis, the fafta were thcfc* 
They were fairexulcred out of court into the hands of 
the deputy fteward to the teftator’s ufc on the loih of 
Oclcher I793> and before that furrender was piefented, 
and before the teftator was admitted upon it, to wit, on 
the 14th of November 17931 the teftator furrendered the 
fame into the hands of two cudomary tenants to the ufc 
of his will. On the 17th of Jync 1795, and not before, 
thefe furrendiirs were prefented at a court hoKicn for 
the manor, and the teftator was then admitted. The 
queftion therefore is, whether the furrenderee of copy- 
hold can himfelf furrendcr to the ufe of his will 
the furrender for his ufo is prefented, and before he is 
admitted: and if he do, whether his admittance after- 
wards will make that furrender to the uft of his will vu- 
lid ? Until admittance the furrenderor is the only per- 
fon to whom the lord can look d$ his tenant, and lie is 
the perfon to difeharge all the fervices. The furrender 
fo far binds the land, that the furrcndcror cannot fur- 
render to any other perfon *, but the whole legal eftate 
remains in the furrrndtror: he has a right to retain the 
poflcITion (fubjr£l however to account for the mefne 
profits if the furrcndercc be afterwards admitted, 2 
15.); and if he d;.', t!ic eft itc devolves upon his heir. Cq. 
Cc[). f, 39, and 7 Eafly 8. The furreiideree has no le- 
gal right to enter; and if he do, tl>e furrenderor may 
bring trcfp#ifs againrt him ; the forrendcrec cannot fup- 
poit an fje£iment, unlt^fs he procure an admittance be- 
fore trial ; and if lie commit a capital oftVnce, the copy- 
bold is not forfeited.^ % IVuf. 13. Roe d. v, 

- Jiich. 
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Hirli. In all thefc refpefls a furrenderee differs from 1809. 

an lu ir : for the heir is tt-nant before admittance ; he is " — ^ 

entitkd to the poifcffioiii he miy fupport trefpafs or Tnrlf^Ti^ 
cjedlmeiu ; and he may furrender, or forfeit. The point 
wheili^T a ftjrrcndfire can fiirrender to a flranger before 
admittance i-. put by Lord Coke in his Cop. 

/39- H IS words are, if he furrender to the ufe 

of another, the furrender is merely void, and hy no 
jmaUcT ex prdl fdCio can be confirmed.” And lie gives 
the real(M); “ for though the firft furrender be executed 
(i e. by .idmittance) before the fecond ; fo that at the 
time of the admittance of him to whofc ufe the fecond 
rijrrei)d<'T was made, his furrendcror hath a fufiicient 
intcriii IS ahfolute owner*, yet becaufe at the time of 
** the fuvremlcr he had but a pofiibility of an intereft, 

** ihercfore the fubfequent admutance cannot m.ike this 
art I’^ood, which was void ah initio.” This palTigc is 
ndjpted by Mr, jnWice Black ^hne in the 2d \ol. of liis 
?,^ 18 /and it is continned by other autitorities. In 
WilJjn V. WtikliUy JL 6 Jac, I. Tdv. 14.^. mentioned alfo 
in C:. Litt. ho, a, n, 2. by the name of Wi (cn v. ll\cJftiU^ 
it war. iidjiiJtp.d that if a furrenderee furrendered, and 
d^ed witiiout admittance, though liis furrenderee were ' 
after A-ards admitted, fucit furrenderee had no title ngainft 
the lieir of the furrendcror. The cafe there was this: 

A copyhold was furrendered to ;hc ufe of T^eonard in fee, 
and he furrendcred to the ufe of Margery for life : Mar^ 

^cry was admitted, hut Leonard never was. The firft 
furrenderor’s heir brought eje^fment; aiul on fpeclal 
vcrdiel it was adjudged, tliat a furrender of a copyhold to 
y, S. U not of efi'eft till y. S. is admitted : and if J, S., 
before admittance, furrender to a ftranger who is admit- 
ted, that is nothing worth to the ftrangerj for J. S, him- 
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ftlf had nothing, and fo could pafs nothing ; and the 
admittance of the grantee (hall not be taken by implica- 
tion the admittance of himfelf, (viz* the grantor.) But 
it was held that the right and poiTeflion lllll remained in 
him who iirft furrendered, and defeended to his heirs* 
And a difference was taken between a furrenderce^ and 
an heir to whom a copyhold defcends> who may furrender 
before admittance, becaufe in by courfe of law ; for the 
cuftom cafts the pofTcflion upon him from his aheeftor: 
but a furrenderee has nothing before admittance; 
becaufe heh>a purchafer; and till admittance he is not 
a cudomary tenant ; ^^tbat he can transfer nothing to 
any othcr^. This was adjudged itL^Dixie's Cafe, 24 Eliz» 
In Rawlihfon v* Grein^ M. 14 xJac, J- Poph. 127. a 
copyholder furrendered out of coort, and the furrender 
was prefented atthe nexteburt; the furrendcrec furren- 
dered before admittance; abd one queflion was, whe« 
ther he could ? Houghton J. held that he could not: and 
he faid that th^ entry of the furrenderee wobld not make 
, an admittance, becaufe it is the foie aft of the lie ward ; 
and Dodderidgt J. {agreed. It appeai^indeed by 3 Bul/lr. 
237 — 240., where there » a. . Iull$r‘ report of this cafe, 

. ^t.it.ended in a compromife.} fo. that this at the molt . 
Is the opinion of thft tyro Jufjges Only, and not a decifion. 
There is.howeyer ui.'ajble yrgitpient^oi^fbew that the for- 
rendet . was void-' In '-,A^in(l thefe autho- 

ritiesT ^d od^htng,w]iiehl;beai;s.iHppn.'ihe, pointy except 
a>pa8age.iin t 82. and 

a.note in Co. i$ 

to this eiffei^: Surfea^cree» ihrtenden in cbnrt befotar* 
admittance;, this admittance on the firft 

.. furrendery. and afteif^rds{ai a.j^ond hirrender ; for by 
'ftbe, acetptaoee of tM furrender he is admitted tt» be 

. tenant .. 
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tenant. Dubitatur, B, R. 38. & in Keeping v. 

Bunning^ Pafcb. JS. R. 41 JS//2. in Calchin\ cafe. In 
Keeping v. Banning^ however, it appears from Cro. El, 
504. (reported by the name of Gypken v. Bunney) that 
the firft furrenderce was a remainder-man » and the 
tenant for life^ on whofe eftate his remainder depended, 
was admitted: and the Court proceeded on the ground 
that the admittance of the tenant for life was the admit- 
tance of the remainder-man : fo that the hrft furrenderce 
was in that cafe confidered as admitted. And Colchin v. 
Colchin^ as appears by Cro* Eliz, 662* was the cafe of an 
hir who furrendered before admittance, not of a furren* 
deree: and all the authorities agree than an heir is in be- 
fore admittance, and may furrendev.. The note in Co, 
Litt 6r(l notices Dixids cafe, and Wilfon v. Weddall 
(there called Wilfin y. IFoodfall) in thefe terms: 
A. furrenders to the ufc of B., who before ad- 
mittance furrcndeirs to ^tlie ufe bf C., and C. is 
admitted; ruled that C. - takes nothing; for B. 
** who furrenders has not any lotereft to furrendcr 
til! admittance/' And thenMt proceeds; ** But yci 
it hath been ruled good ; for the admittance of C, lhali 
“ be implied to be in idralttanCe of S. firft, and fo there 
“ fliall be priority. Af. B, R. Baker v, Den- 

ham. P, 41; Rliz. C. 'B.i' Cohhin y. Colchin. Viie 7 ". 
15 ’Jac. B4 Ri 2. A/, “j'.***^ ii^i^lready been notked, 
that CtUhinv.' Cik^ -^jiiitic ctto'bf an >fo that 
the point could not fa^ve been 'rutedi there. Baker w. 
Denham is ftated in the fdp^eoienc to Lor<f CaI/s 
hiider, f; 4. ; and ’ Iront that Aatement it is obvion. that 
the point fuppofed ta the note in C.. if it arofc at 
all) was ruled the other way. ' This is the . ftatement : 
" The cuftom of a manor waS) that a copyholder might 
# furrendcr 
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furrcnder his copyhoM out of court to th<- ufe of ano- 
thcr ; the party, to wliofe ufe it was, to be admitted at 
“ the next court : fuch a furrender was made; but before 
the next court ceflui que ufe died, and fo was not ad- 
** mitted. It was refolvcd in this cafe that he was not a 
copyholder within the cuftom : for by the furrendtr 
before admittance the furrenderec hath no poflcfiion ; 
and the heir (viz. of the furrendcror) is ifi by defeent, 
and holds by the copy of his anceflor ; and ib the 
“ ceflu! que ufe is not a perfeft or complete copyholder^ 
The furrender is but quafi inchoaturn till the farren- 
deree be admitted toi^dhe copyhold/' It is not impof- 
fible upon this ftatement, that a furrendcrec might have 
furreiidered out of court before admittance; and the 
queftion might be, whether fuch furr<»nder were within 
this cuftom. But as it was refolvcd that he was not 
capable of furrcndcring, it could not have been ruled 
that his furrender was good. The reference in the note 
to 2 Fop/j. 5. evidently applies to Raivlitifon v. Green, al- 
ready cited, which is the 5th cafe in the 2d part of Pop» 
Arm’s Reports. The authorities t^^refore of Co, Cop. 
f. 39. Teh. 144. and Poph. 127. af6 not to be confider- 
cd as impeached by the paffage in Roll. Abr. or the note , 
in Co. Liu. : but we may flill conclude that a furren- 
dtree is incapable of furrendering to tht;; ufe of a (Granger 
before admittance, and that no fubfequenc admittance 
will make his furrender valid. It was argued, however, 
that though a furrendcrec might be incapable of furren- 
dering before admittance to the ufe of a flrangcr, it did 
not follow that he could not furrender to the ufe of bia 
own wdll. But no authority was adduced for fuch a dif- 
tindtion, and there feems no foundation for it upon 
principle.. The reafons why he cannot furrender to tlie^ 

I o 4 ufe 
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ufe of a ftranger arc, that lie is not tenant to the lorJ, 
and has no legal inccreft; and thofe reafons apply eijually 
.igaiud his making any furrender. I'his iliflirKflion 
therefore feems untenable. In conlidering this cife the 
point occurred, v/liethcr, as neither fiirreruier was pre- 
sented till the day of rid.nitt.ince, eacli furrender ml ght 
not be confidered as of the f.imc date with the nclmit- 
ranee; and then, ut res nngis valerct, the adnnttrincc 
mi^;ht be taken to have preceded the furrender to the 
ufe of the will. But as it is eftabliflied tfiit the prefent- 
nient is ro be made, tliough furrenderor, furrenderec, 
aid the otlier perions wlio took it, ?I1 die Uehtre the 
ncx-t courr ; it follow i iliat the furrender, vdivii pi .feml- 
ed, nusfl be treated as a furrender of tlic. ’ ly c :. v/hlcli 
ii wMs in nude. As ic the cafe of BaJj’. v. S/ /t, 
^ ^1)3, and oilier cafes whlcli might luvc been cited, 

\;liere ilie admittance iias had fuch relation to tiic Inr- 
ucnder a: to make the edate paf^ in the f»me courfe of 
lefee nt, and give the f-imc righ.t to dowser and curtefy, 
Sec. as if the adn*lttjnce and furrender had been con- 
umporaneous atfls ; the anfwer feems to be, that thou/h 
every acl of law whfeh would liave operated upon the 
edatc, had the admittance immediately followed iIk fur- 
render, (hall dill operate upon It j it cannot be afKdlcd 
Sy any aft of the party. And this is agreeable to the 
dlflinftion in Bulier and BaheBs cafe, 3 Co. u, cited 
by Mr. Pcchucllf that relation in many cafes fliall help 
adis of law ; as In the cafe of dower ^ &c., but fliall never 
help afts of the parties; that is to fay, to make the void 
afts of the panics good by relation or fiftion of law. For 
tin fe reafons it appears to us that the furrender out of 
court, made by WilUam 7oJie!J on the 14th November 
1793, to the ufe of his will, could not operate, fo as to 

enable 
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1809. enable Iilni to pafs the copyhold tenements by his fubfe- 

' quent furrendcr j he not beinc: at the time of fuch fur- 

Doe dcm. ^ ° 

Tofiilo render admitted tenant. And although he was after- 

agairjf 

ToriJELD, wards admitted on the firfl furrender made to him, fuch 
admittance could not operate by relation, fo as to render 
valid the furrender to the ufe of his will. The confe- 
^ quence is that the copyholds are undlfpofed of, and the 
plaintiff as heir at law is entitled. The poflea mull 
therefore be delivered to the plaintiff, with liberty for 
him to enter up judgment for the copyhold pxcmifcs 
only. 
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Crosby and Another, Aflignecs of Bouciibr, a 
Bankrupt, againjl Crouch, 
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f I^N trover for printed books and flationary, alleged to 
have been the property of Boucher before hi>> bank- 


fccu'-c 1.1c de- 
I'cnd^nt, who 


rupicy, and afterwards to have belonged to the plaintiffs, 


was under ac- 
^.’cptunctj lor 
tiinn payable at 
« future day, 
wa'- clearly r.o: 
voluntary on ihc 

ll [jait, 

hut made rii 
vonftqufcT.rc of 
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as his affignecs under a commiflioo of bankrupt iflued 
ag /infl him, the quelUon was, ^)|^ilier the goods had 
come to the polfciUpn of the defendant before the bank* 
ruptcy of Boucher by Ins voluntary and undue preference 
of the defendant, in fraud of the bankrupt laws, or by the 
due diligence of the defendant himfclf feeking his own 


(evidenced oy 
the propolal tor 
giving fuen (l- 
curity originat- 
ing with him) 

ic i$ immatviial 

to conhdcT 
whether the 
trader iiad his 


fecurity or indeOanUy* It appeared in evidence at the 
trial before Lord Blhiborough C» J* that Boucher at the 
time of his bankruptcy in March and for about 

18 months before, waa a bookfeller and (lationer, having 
been before that a pawnbroker, in which laftmentioned 


bankruptcy m 

contemplation at tlir time. Nor will the tr^n(aAion, being b',;na fide and not colourable, be 
impeached by the fcciccy with which the delivery wa« made by the trader, ii\ order to fare 
his own credit in the view of the world. 
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bufinefs he had made a compofitlon with his creditors, of 1809. 

whom the defesiJant a pawnbroker was one. for c/. In 
, _ ^ ^ ^ Crosbt 

the pound. The nature of the dealings between them aio\r,fi 

fince that period was difclofcd in the defendant's exami- 

nation taken on the 30th of April 1808 before the com- 

midioners upon Boucher's bankruptcy; In which it was 

Hated, that about a year and a half or two years before, 

the defendant was applied to by the bankrupt to indorfe 

a bill for 125/., drawn by the bankrupt on one Jones^ a 

baker i which bill was given for the purpofe of fettling a 

compxofition made by the bankrupt with his creditors 

about that time, when he was a pawnbroker. That bill 

became due in November 1B07, and was held by a Mr. 

Williams for the truftecs who were to raife money to pay 

the compofitlon. That 4 or 5 months after the defendant’s 

indorfementof that bill the bankrupt brought at different 

times fmall quantities of books and paper to him to difpofe 

of, in order to raife money to pay the bill; fomc of 

which goods the defendant caufed to be fold at Robbins'g 

aiiftion rooms, and others he difpofed of in his own (hop. 

When the bill bc:an^J|||duc the defendant took it up, by 

giving his own note at a month for part (fince paid) and 

the remainder in cafli ; having at that time 70/. in hand, 

the produce of part of the faid goods, and alfo remaining 

goods to nearly the amount of the bill. The bankrupt 

afterwards brought other goods to the defendant, ^hich 

when fold overpaid him his advance on the bill, and he 

returned the difference, about 7/., to the bankrupt. That 

in September 1807 the bankrupt applied to the defendant 

to difeount three bills for him of 50/. each; two of them* 

drawn by the bankrupt on the faid Jones ; the other upon 

one Tcung: all of w*hich the defendant caflicd before the 

bill for 125/. became due: but immediately after that 

VoL. XL *S bill 



258 


CASES IN EASTER TERM 


1809. bill was diflionoured by 'Jones the acceptor, the defend " 

■; ant, being alarmed left the three 50/. bills fliould not be 

agaxrji paid, applied to the bankrupt to know whether they 
*owcH. accommodation bills, who informed him that 

they were ; on which he required the bankrupt to put 
fome fecurity in his hands to aiifwer the payment of 
them, in cafe the acceptors (hould not pay them when 
due. That in confequence of the defendant^ applica- 
tion the binkrupt at di/Ferent times between NoLcmber 
1807 and February 180S brouglit to him dift'erent parcels 
of books, to the amount of 27c/. or 370/. in value, as 
ftated by the bankrupt, and which books w'crc depofited 
with the defendant, for the purpofe of being fold by 1 ini 
in cafe the three 50/. bills Ihouhl not be paid by the ac- 
ceptors, in order to rcimburfe him the amount ; and thofc 
bills were ftill held by the defendant. And the defend- 
ant negatived in his examination tlut the books were 
pledged with him in the way of his bufinefs as a pawn- 
broker, or for fafe cuftody, or for any other purpnfe tlian 
to cover the bills, as before ftated. And he alfo ftated, 
that the books were brought to hinj^in coaches, and gene- 
rally in the evening after dark j that Boucher always came 
with ihem himfclf; that there might have been out or 
two parcels come in the day-time. The defendant fur- 
ther ftated that he had known Boucher about iwo years 
and a half : that iie knew him when he failed in the 
bufmers of a pawnbroker, and paid his creditors a com- 
pofition of 5/. in the pound : that he himfclf was then 
a creditor of his for 18/. and received the compolition : 
and that he never knew that Boucher had realized any 
capital after his failure, or that he pofl'c.fl'cd any money to 
enable him to enter into the bufinefs of a bookfellcr. 
Lord ElUnborough C. J., being of cpinioii upon this tvi- 

deiicc, 
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dencf, tlut the fecurlty having been required of the 
bankrupt by the defendant, and hot offered voluntirily by 
him, negatived the undue preference, would have left 
the cafe to the jury with that inftruftion ; whereupon t!;c 
pl.iiniilF- courjfwl fabmitted to a nonfuif, ir» order to take 
the opinion of the Court, whether affuming fuch to liave 
been the diretSlion of the ^ ord Chief Juftice to the jury, 
it was warranted by tlie evidence. A rule nifi was ac- 
cordingly obtained for fctting afidc the nonfuit ; which 
vv IS fup ported by Attorney-Gcwrat^ Garrow, and 
L<i:t\'Sy ^md oppofed by Park and Marryai; each of whom 
'ar»;in d upon their refneftive vicus of the fadks. After 
v^incli the cafe flood oitt feme days for con fidcration : 
W’licn 

’ i 


L(^rd hLi.ENroRouGM C. J. ddivered the judgment of 
ilic court. - rids was an a£Vion of trover brought by the 
cjffignees to recover the value of a quantity of books rc- 
CMvcil by the defendant froni fhc bankrbpt, and which 
had bc« i) privately conveyed ftoAi 'the binkrupi's fliop in 
a hackney co^ch dbfk at fcveril time's between 
her arid February^ and dellvyifeVf by hlili to the d-fcifdaot- 
No 'A*\ uf bankruptcy \v"as'</oifirtShted till the MtirJh fol- 
io wingJ l^lic commilhon was In Ilfay following. The 
goods were drliv red on the defendant’s requi ring to 
have fome fecurity againll three running billct which he 
hid dlfcountcd for the bankrnpf| And of Ihc paymedt of 
which the defendant hid become apprehenfive, oh un^, 
dcrilanding they were accomrnod^tioii bills^' i^he'^dc.- " 
fcndantks examination hi^fqre tlic' Cpgpunluqaers of bank- 
rupt w )8 read on (he paft of the which the 

defcmlant depofed, that the^ books in queftion'* were * 
“ dcpcfiicd with the deponent for the purpofe 0 / being. 

S2 ■ “foidt'- 
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1809. “ fold by him, in cafe the 3 bills for 50/. each flioaid 

“ not be paid by the acceptors thereof, to reimburfe him. 
agu 'ft “ t!ic amount therco}/’ The bi^nkrapt had before fatif- 
fit'd the delend^nt the amount of a bill of exchange 
which he, as indorfee. had taken up for the bankrupt, as 
drawer, by the falc of books and paper delivered to him 
by the bankrupt, part of which the defendant had fold 
in his own (hop as a pawnbroker, and part at anotheir 
perfon’s au6lion-room. The fair refult of the whole 
evidence was, that the defendant had rcafon to believe 
that Bcucher was in bad circumftancc.s, and that fo be- 
lieving, and having incurred the ri(k of becoming an in- 
dorfer of ihefc three bills which the bankrupt Jhuchrr 
was liable to pay, he required, and, on his rcquilitior/;, 
obtained from the bankrupt, fecurity againll thufe bills 
by a depofit of goods by the banktupt> to be fold if the 
acceptors did not pay thofc bills. The circuniftancc oi 
the debt fecured not being demandablc, and capable of 
being enforced at the time, makes no difference \ as was 
held in the cafe of V^mpfons^Fteman, i Term. Rep. 155, 
and In Hurtfoorn \\ SLdden^ 2 Bof. ^ Pul. r 3.|, decided 
as to that point on the authority of Tbompfnn v. Freeman. 
The queftion therefore is, whether, upon the fafls thus 
ftated, the delivery of the goeds in difpute were an a£t 
of voluntary preference on the part of the bankrupt in 
contemplativjii of bankruptcy i Two things arc necef- 
fary to concur in order to avoid the delivery of the goodsj 
namely, the purpofe of voluntary preference i i rcipeil 
to fuch delivery, and the contemplation of ! amcruptcy at 
the tim'* when the poods delivered. In confidcr- 
jng wdiether the aft in opcftion were in this fenfe pro- 
perly vvIuttUify^ it iij nmtciial to fee from which party the 
propofition of ijiaking the depoCt originated, whether 

8 froi?3 
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from the bankrupt or from the defendant. It certainly 
proceeded wholly from the defendant : he is Rated to 
have reqtiirtd the a£I t6 be done. It is therefore, upon 
any fair interpretation of the words, hot referable to any 
fuppoGtion of favour and prcfc^rence exercifed on the 
part of the bankrupt, but to urgency and importunity 
applied on the part of the perfon obtaining the depofit: 
and it has not been fuggeiled that fuch rcquifitibn and 
urgency were colourable. This diftinflion between pay- 
ments afjd deliveries by the bankrupt which are voluntary ^ 
and thofe which are not fo, with reference to this head 
of bankrupt law, was fo fully confidered and difculPd by 
Lord Alvanley and the other judges of the court of Com- 
mon Pleas in Hartjhorn v. Shdikn^ 2 Bof. b" PuL 583, 
that it is enough upon the prefent occafion to refer to 
the arguments of thofe judges upon this point. It is 
there laid down to be immaterial whether the debtor had 
or had not an a£l of bankruptcy in contemplation at the 
time, if the creditor ft- fled for pavnaen t pr^ fecj^n 
diercby obtained fu ch pay ment or fec urity . As there 
was no doubt, at the trial, of the faiSl: of urgency for the 
fecuriry ^ fuch fafl: appearing upon the face of the dc- ^ 
fendant's depofition read in evidence by the plaintiff; 
what fa-il was there to be left to the jury; unlefs indeed 
it were contended that fuch urgency was colourable ; 
but no fuch point was made at the tpal. The receiving 
of goods, removed under the circumftanccs of fecrecy al- 
ready dated, has been treated in argument as fraudulent: 
but if the creditor were .entitled to demand,^ and, de- 
manding, to receive a fecurity in goods for a runuiug 
debt, 1 want to know upon what pritKriple he was oblig- 
ed to infid upon the tranfa^ion being conduffed by Hia 
debtor with any particular circupotdancea of publicity, 
‘'^■'.'83 ^ and 
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1809 anJ wliich be hi other refpe£l:s injurious to the 

■ ■ general credit of fuch debtor. The defendant had no in- 

tereft to keep up his credit, as he owed him no other 
Cxcics. debt. If his debtor made the payment or gave the fecu- 
rhy exaffed from him, furcly it was allowable to the 
creditor to leave the time and manner of doing fo to the 
debtor's own convenience and diferetion, as feems to 
have been done in this cafe. If fuch a. bona fide urgency 
for the fecurity, as muft be taken to have exifled in this 
cafe, exclude the fecurity from being confidered as a 
voluntary one, it is then unnecefiary to Confider whether 
there were evidence to have been left to the jury in re- 
fpeSt to the other point, viz. oF a contemplation of bank- 
ruptcy. Though as to that/ it might be perhaps too 
much to hold that any particular a6t of binkruptcy^ or 
even the event of becoming a bankrupt at all, was fpeci- 
fically in the bankrupt’s contemplation in September^ and 
the other fucceflive months, during which the delivery 
was made, up to February; the a£l of bankruptcy not 
taking place tiir late in' tht '^Marlth following. ' But this 
point, for the feafdn’'alfeddy given, is not rriaterial to b<e 
confidered upon the prefent occifion. 


Rule difeharged^ 
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Vivian (tgalnfl Bi aki- and Oiliers. 


'I ins was a fjucnion of cofts, which wr>s arpucd in TirCp^fa for 
the Im tiTiTi hy Moore for the puintiit, and umnpier enter ng the 


for the def^entianfs • ant< wa-s then dir*, fled to ftaod over 
for confiderarioiK And now 

I 

Lord Er I rNDORouGii C. J, dcHireted tiie opinion of 
fh- Onut. 

Iii*? a rule ol^t^lned in t! c hft term on behalf of 
tlie pi untjfF, calho'T 00 r‘ c iLf-^ndrini*? to (hew caiife why 
the irnfter Oiould not the pi *mn{F his coQ«*, on the 
ground that a verdift w.as entered for the plaintiff on the 
firil plot of not pnilty, wit]> rr. damages. The pleadings 
in fubff jnee Were thtfn ; thd d^rlararlon ccinph'nedl of a 
trefpaf*; by the defendants in the plaintuF's free fifliery 
in the cretk, oth(?T\vife ^hc rive**, in the parith of S/. An» 


plijnoff'i fire 
tifhrry injy 
an H alfo tn B , 
ar d atlo u 

B. IMtuSf 

I Not ^ilty» 

£ '1 h<4t the faxd 
tree lithenfs 
wfer« |v»rctl cf a 
mv’gxhlc har- 
bour^ See tom- 
moil to ail the 
kin.,’s fuijtOs. 
Replication jiiew 
ftr«binK.fi)r airte 
fifhfn in thrf^id 
j-lact in Flight 
of n *• j Idui- 
Ufi > ni nor 
Ri « rxUr, t'>k- 
in*; ur-con futh 

pTe<u»-ij tion» 

Held tbAt c n 
vtiC ft lor the 


and alAi in the frtf^fithefy of the plaimiff in tlw p4'»int ff on the 

/ ‘ S n rwl Iffvt, 

parifh of St> and al(o la'hU filht^iy in the pi- ..od for tiie dc- 

f, ^ #*rt •. Icndant on the 

iifiiesof S/. Anthony and SKj.uft*^ Pl^ad, firO:, ftot guilty, pi^fenpt o^the 
generally, ad. That the faid free fifherles were parcel 


of a public nwfgable harbour e>r creelk in which the tide 

flawed and reflowcd, where all the king’s fubj^fts had a c^nIl.tcl tocciu. 

ri^ht to Sill. Replication to the fecond plea, proteftiug 


that the free fiftierics arc not pared of the public harbour, 
replies, th it the plaintiff is feifed itt fee of the manor of 


Bohurm^ and preferibes for a free fifbety in the faid place 
in ri^ht of bU fa^d manor. Rej ihder trikes iffiic on the 
prefeription., A vcrdi£k has entered oh the general 
liTue for the plaintilT, with one (biUitig damliges \ and 
on the preferiptioU) for the defeiidann The queilioh on 
' S 4 , the 
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the vcrdldts on thcfe iflucs is, whether the ifluc on the 
preferiptton, which has been entered for the defendant, 
do not go to the whole trerpnfs; for if it do, the finding 
on the whole record being in favour of the defendants, the 
plaintiff cannot be entitled to cofts. And wc arc of opi- 
nion that the iffue found for the defendants does go to 
the whole. The free fifliery claimed by the plaintiff, and 
which by his count he complains of the defendants’ hav- 
ing broken and entered, is by his replication confined to 
a free fifhery in the right of his manor of Bohttrira ; and 
the verdi£l finds that he is not entitled to any fuch free 
fifliery. It refembles the cafe put in argument at the 
bar, where to an a£lion of trcfpafs quare claufum fregit 
the defendant pleads net guilty, and liberum tenementum 
of A.y by whofe command fhe defendant entered. The 
replication deduces a title to the plaintiff under 
which derivative title is traverfed, and found for the de- 
fendant: in which cafe the plaintiff cannot be entitled to 
cofts, becaufc the iffiie found foi the defendant goes to 
the whole. The cor.rcqucnce will be, that the rule 
be difeharged. 
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De Tastet and Others againft Baring and 

^ May t^th» 

Others. 


•JpHE plaintiffs declared that one Hodgson^ on the Averdiahsf 

2*ith of November 1806, at Londm^ according to the the d!S?dlmt 

cuftom of merchants, nv^de his bill of exchange of the r"covtr^tliT 

fame date dire£led to Jora da Silva in Li/hon, being in 

Port u (ral hCYond the feas, and required Inm at 12 months 

^ ^ ^ noiirofabill 

date to pay to the order of the faid Hodgson 2220 mil 

767 reis. That Hodgson on the 27th of February 1807 at upon tvi'din^^ 
London in dor fed the faid bill to lLin 7 .elman and Rickarby^ were^in poSTf- 
who indorfed to the defendants; and the defendants on 

when the bill 

the 7th of jipril 1807 at London indorfta to the plaintiff's *'cc^mcdue,an{! 

by their traoing firm of Anthony Math in ; and the plain- byT 

tiff's on the faid ytli of April indorfed t > Treves and Com- 

pany. That the bill when due and payable on the 30th chtngcbeTwem* 

of November 1S07 at Lifhon was duly prefented to da 

Silva for payment, who refufed fo tod **, and Treves and m lome 

_ r I • • n I r . few inft .nces 

Co. caufed it to beproteued for non-payment ; and it was letn ncRouatcd 
returned to the plaintiffs as Indorfcrs, and they were through/;^ 
obliged to pay the fum therein contained, being of the w/Zf bout thir 
value of 6jc/- ftcrling, tegether with exchange and re- eourt^ refuftd u 
e>ichang€^ interc'fl, damages, colls and charges, See. of all 
which the defendants had notice ; and by reafon of the fumption tiiat 
premifes, and according to the ufege and cuftom of mcr- lound dieir \er. 
chants, they became liable to pay to the plaintiffs the faid um^norc- 
fum in the faid bill or the value thereof, together with the 

* ^ piovtd to their 

exchange, rc-exchance, &c. There was another fet of 

° . . lv»vc cxiOcdbc 

counts, only charging that the defendants became liable tween L,jhon 

and L^Kdtr. ac 

the timrj the quiflicp li.-^ving been pjopcily left to ilitni to allow damages m the name of 
rc-cxchange, if the plainiiiF; who hari indorfed the difhonourtd bill to the holder, liad tiihtr 
paid or were ii.»ble 10 piy ic-< xth. ngf ; and favmp the quclfion cf law, whether any cx- 
fhapf^c or K*CXchangc tould tc allowed Uiwcvn ilu» an enemy’s, countiy. 
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in ptiy the exchjngCy rc-o.chnngr, fee. without charging 
that the plaintiffs had been ohllged to pay the fame. 

It appeared at the tri tl before Lord EUfnh}nugh C. J, 
at GutIJhally that the fads and dates of the f-vcral tranf- 
adions (Qorrefpondtd with thofe Hated in tlie fiift count 
of the declar.itl :>r, except that it did not appear that tl.e 
pbintiffs h.id in paid any rc-ev-chaMge. Ti furtb.er 
appeared tbit the plalntllU \’-\\ purclrafcd »]»-■ hill hi 
qut fliopof the defendar*ts, and tint wlitn it w ir ♦■i turn.cd 
difn noured, \\w d n.'h.i I. ad ( ']\-u d : i pay die priiic;- 
pal, >!}ttTcft;aJi »li ci r em f- v ihu dilhononr, ex- 
cept the c'nim fci re c xcl: (v hi' .h v’-ri r:dy cl liin 

no^ in qiicfiion ; rh.^ lu^ving [. vii p. :<! into cc'iirt :) 
i,r»d which tlaini ihi’y r- iVdcd on tin" piniind, flut at ihc 
rlr.it when the bill bccarnt dne nini wat; flldinnoci cd the 
Fi njj well- In prfi' fii >n of V^ylugnl^ and tnicred Lr.ht/ 
on the I ft of l)n'fr,!'cr ih’07; which then and fen ronn: 
t:n\c h. fere wjo rid n'diy block -ded by n BviitJJj fquatiron 
at th^ iru nth id tin 'I and that tlicte w.ls not in faft 
:i:.y (7;r};ange cxibnig at the rime bcfwceii and 

even if it could legally J dee place wljilc the tl^’0 
countii^^ were In a ftatr of huftioty. On tlieoliicr hand, 
an inftance or two were flrcwn of an cxch jnge i^F hiih 
about ill’s time between tlje t.»m counlii'^s, throngh tl*e 
n'.edhjm of othi r h iir. on 1 hnnbarph or AniePtca, Lord 
TAlculmngh C. j :> id th jury, if the phiinuTia Iiad 

paid the re*-cx change, c»r were in the common courfc of 
dealing li.ible to pay J*ny, a verdict ihouh! be found for 
them, rcferving the qucilion of law, whether in the rela- 
tive fituation of the twocouncries sit that period a charge 
for ie*exchange could legally be demanded. The jury 
fjund a viniict for the defendunt^f. Oh which Tic At* 
torni) C‘^nmd moved for a new frial^ affuming the vercli£l 

to 
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to liave pafTccl, not upon tlic ground th?t there was no 
exchange in between the two countries at the time, 
the cunrrary of wl>lch he confickred to li ive been fiiewn 
in evidence : hut that iht jury l^ad been led to fuppcd'Ljby 
the con. El which the canfe liad tahen, that the pjaintid's 
were eiiutled to the rc*exchai)ge, without proving 
tliai t! cy h.'d in fa£t p.\id it. This lie conlended w^as 
not nc. eflary ; hut it was fudiLient to entitle tlic plaintliTs 
to r'cov.r, if ihey were liabL' to pay the re-exchange to 
.‘iic ‘ioi !ers of t!u; bJl the cim.^ of the ddnonour. And 
tlr n tic (jiK'ftloii of law, v\ hich I'ad been referved, 
vv( e.; arife. A ni!j nih L. been uht jineJ ; Lord 
/VaL’.c ^ C. J. now, on rrpoitio: the evidence. Hated 
;hc in inner in vvhi^h he had 1 ’ft tlie cafe to the jury; 
vvl.ich he uiH'‘rv'‘'i was a f]>eclal jury cornding of many 
eminent ii*.etf.hanls ccnvcrfml with the luSjctn:, and 
ifiticfore hf\ had encouraged them to rake an .nltive part 
in the examination (►f the witnefles; whicli they Iiad done; 
and they IkkI drawn thiir conclufioa fiom the whole evi- 
dence in favour of the defendants agaiult the claim of 
rc-cxchange. 

(tan CIV and Marryat^ againft the rule, fald that at 
t])is period there was in fa£l no market at Isijlon for bill* 
on l^oiubuy and coiiLquently there could be no rc- 
exchange, the charge for which confifted of the fum 
which would have been paid in the I,iJhon market for a 
bill drawn there on London of ilie fame relative value as 
the difiiODOurcd bill, fuppofing there had been any ex- 
change at that time exifting between the two countries. 
That in elFedl the fame purpofe was anfwcred by the de- 
fendants having engaged to pay to the plaintitfs iu Lon* 
don tlie aftual lofs fuRained by them on the bill in con- 

fcqucnce 
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fequcncc of Its having been diflionoured, which w^as the 
principal and intcreft and the amo»j:i)t of the charges of 
protefting and returning the bill ; and they only refilled 
the paynaent of an arbitrary fum, which was faid by 
fomc perfons to be the charge of tranfmitting the money 
from Lifhon to London^ through the medium of bills on 
Hamburgh or America ox Parisy when all diredl exchange 
between Lijhon and Lotfdon had then ceafed. That the 
verdifl of the jury was founded upon the fa£l that no 
fuch exchange exifted between the two countries at the 
time*, and that in point of law il cculd not ex>ft, as the 
right to re-exchange in tliis cafe mufl; be founded upon 
the right wliicli perfons in Lifoon then liad to draw upon 
others in London^ and the obligation of the fuhj^fls rc- 
liding here to pay fuch bills ; an obligation which could 
not exift durirg the contin^iance of hoftilitics between the 
two countries ; and if it were illegal to do it diredlly, it 
muft be equally illegal to do it indireftly, though the 
difeovery of it might be more dilficult in the latter cafe. 


T^he Attorney-General and Littledalcy contia, faid that 
at all time«, and particularly in the prefent Hate of the 
commercial world. It would require grave confidcratiun 
before it was laid down as a general rule, that no bill 
drawn from a foreign hoftile country upon this could 
legally be paid lu re : it frequently happened that this 
was the only medium by which our own merchants 
abroad were able to remit their property home out of an 
enemy’s country. A merchant in England might be In- 
debted to a foreign merchant j and a Britijh merchant, 
in a foreign country. Invaded by the enemy, might make 
over property which he had upon the fpot to that fo* 
reigner in exchange for bU bill upon the Brui/fj merchant 

at 
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at home j and in thefe and the like c^fes no aflual pro- 
perty is tranfinitted from this country to the enemy’s 
country ; for the money is paid to a fubjeS at home, and 
tlie principal benefit of the tranfaftion centers here. 
Then the nature of the tranfa<3:ion which gives rife to 
the quefiion of excliange and re-exchange is this — A 
mercliaiu in LotuLn diaws on his debtor in Lijhon a bill 
in favour of another for fo much in the currency of For^^ 
for which he receives its correfponding value at the 
time in Ktjgli/Jj currency ; and that correfponding value 
flui^uiate:' fr<Mn time to time, according* to the gi eater or 
Icfier demand tliere may be iii the London market for bills 
on and ihe facility of obtaining them : the differ- 

cruc of that value conflilutes the rate of exchange on 
Md e like cirv umftaiices and confiderations take 
place at Lijcon^ and conflitute in like manner the rate of 
exchange on London, When the holder, therefore, of a 
J,cfhJ:,fi bill drawn on lAJhcn Is refufed payment of it in 
Lijhmy the aiflual lofs which liti fuftains is not ihe iden- 
tical fum which he give for the bill in London^ but tlic 
amount of its contents if paid at lAJhon^ v/herc it was 
due, and the fum wdilcli .t will coll him to replace thit 
amount upon the fpot by a bill upon Lo^ulon^ which he 
entitled to draw upon the perfoiis there who are liable to 
him upon the former bill. That cofl, whatever It may 
be, conflitutes his aflu.il lofs and the charge for re- 
cxchange. And It is quite immatc’-ial whether or not ‘ 
he in fa£l re-draws fuch a bill on Loralon and raifes the 
money upon it In the Lljlfon market •, his lofs by the dif- 
honoiir of the London bill is the fame, and cannot 

depend on the circumftancc wdunher he repay himfcif 
immediately by re-drawing for tlic amount of the former 
billj with the addition of the charges upon it, including 

the 
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the amount of the rc-cxclian^e, if unfavourahle to this 
country at: the tune ; or uht ther lie wait till a future fet- 
tlemcnt of accounts wi:!i th* pirty who ij, liable to him 
on tlic firll bill here; but tint party is at all events 11. ible 
to him for the ililFcrciice ; lor as foon as tlic bill was dif- 
honoureci, the holiler was entitled to re-draw. I hat^ 
therefore, is the period to lock to. It oii';ht not to de- 
pend on the lifa or fall oT the bill market or exclunije 
aftrrwardsi for os he could not i har^'C the increahtl dif- 
ference by h:s ov^n d-Jay in w.tiririj^r liH tlic c\cli?.tige 
grew mo e unf'iV'^ur.tble lo hfighi^irt before he re*drew ; 
fo nei’lKr could t!»e party hctc fairly inilll on h tl^e 
advantag'^, if the cx».hange happened to be mo-rc favour- 
able when the bill was a'^iually drawn. Wlicre re- 
exchange ha> been recovered oii tlie ddlio.ncur of a fo- 
relgn bill, it lus not been ufuil to prove thil in FkI an- 
othcr 1:11 was re-iirawn. If the rinntuui of damtge is 
not to be afetrtained by the cxilli.-g rat: of ^xclirUi^e 
at the lime of the dilhonour, tl:e ride uill Lhcoipc c\- 
trcrnciy CO’V.pIex for fettling what is to be paid on tl;e 
kill brtween dilTcrcnt indoikes, each of wliom tckcs it 
at the value of t!ie exchange when he purcii.iud if. If 
then the amoirir or the rc-cxchange between the two 
countilts at tlic time of the difhonour be ilie true mea- 
fare of ilamage wl.^h the holder at was entitled 

to receive from, bis iinloifec in KngUmds and that re- 
exchange Confjlt of the amount of a bill on Lojuhn 
which would put the holder of ihe dUhonouied bill ill 
the fame fjtuation had. received the conteiit 3 of 

it when due in L 'tjhm \ \X any didlrencc 

whether the c.xchange betwee^t Ly^n and Lhndi>n at the 
time w . re carried on dirtilly, or through the mtclium of 
aihtr places. 'The more circuitous and dilficult it was. 




the 
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the greater would be the lof:» of the holder by the dif- 
hoiior. 

*TLe Court fald they would conhder of the cafe, and 
two days afterwards 

Lord ELLKt.B'jROUGil C. J. delivered their opinion, 
that the rule for a new trial Ihould be difeharged, on the 
ground that the quellion was properly put to the jury, 
to allow the plainliflF damages or expenecs in the name 
of re-cxchangc, if the plaintiff were cither liable to pay, 
or had paid, re-exchange on thefe bills. And that as it 
did not appear to have been clearly made out, that thcre^ 
was at the time any courfe of re-exchange between Li/boti 
and London^ the Court mull prefume that ths! jury, whicA 
was one particularly converfant in fubjefts of this fort, 
found for the defendant on that ground \ viz. that the 
plaintiff was not liable to pay re-exchange in this cafe, 
and not on the ground that tlie plaintiff had not actually 
paienr. 

Rule difeharged. . 


Watiien and Another agnt?iji Bi.AUMONT and 
Another, Bail of Askew. 

Rvde was given by the plaintiffs, on Saturday the 6th 
of May, to the defendants, the bail, to f'ippear and 
plead to the writ of feire facias, otherwife judgment 
would be figned : and default being made, judgment was 
figned on Friday the I2th being a dies non, 

£rc.) Bowen thereupon obtained a rule xiifi for fetting 
afide the proceedings for irregularity; which was now 
oppofed by Ahb:ti^ and the qucfllon was, Whether Sun- 
* S 8 djy 
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doy^ being an intermediate day within the term, were t6 
be reckoned as one of the four entire days which the de- 
fendants were entitled by the praftice to have, in order 
to appear and plead in feire facias ; in which cafe, T'Awj/- 
day being a dies non, &c. the judgment was figned one 
day too foon. It was obferved againil the ruk, that 
there w as nothing in this cafe to do in court, and there- 
fore it was not like a rule for judgment nifi, &c. (a). 
But after reference to the Mailer, Lord Ellcnborough C. J. 
faid ^lat it appeared to be the fett[ ed p raflice now in gJI 
I rules for pleading againfl bail in feire facias to exclude 
ySundays and holidays from the computation of ti^rac ^iven, 
plough not happening on the lafl day. 

; Per Curiam^ Rule abfolute (i). 


{a) Vide T\dd*i Pra^l. eh, 38. referring to 4 Burr. 2130. 

(A) In Robertt V, ^tckendin, M. 50 C.'o. 3. this cafe was explained 
r.ot nieaiit to extend the hke mode of computation to rules for pleading 
in actions in general. The practice apptais to he thus— in rules to 
I plead, in adions in gcnetal, a Sundiy or a holiday reckons as a d»y, cx- 
^ cept It be tlic laft j but in rul es for ju dgment, a bu djy or a holiday docs 
not reckon, thougli it be not the laft day ; and in procc»dinj;s in fcirr 
facias a^aiiiA bail the rules fc r pleading arc aHimilatcd to, and operate in 
this refpeft 35, rules for judgment, and arc entered as fuch in a feparate 
book in the odPice. 


MEMORANDUM. — On the lafl day of the term Robert 
Henry Pechivell of Lincoln's Inn^ and William Frete 
of the Middle Temple^ Efquires, were called tScr- 
jeants, and took for the motto on their ring^^ 
Traditum ab antiqi^fervare.** 


END OF EASTER TEBM. 
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Court of KING’# BENCH, 


Trinity Term, 

In the Forty-ninth Year of the Reign of George III, 


REGULA GENERALIS. 

INCONVENIENCE having arlfen in fomc cafes from AfHdavIt for 
the venue having been improperly changed, without venue to be 
adverting to the caufe of adlion ; Lord ElJenborotdgh 
C. J. early in this term faid that the Court would 
require in future that all aflidavits for changing the 
venue in any aAion Aiould bo drawn up upon read* 
iog the declaration,” 
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Satttrday^ 

June 3d. 

A fa'ine’^ and 
grolntr cxercif- 
ing ACo the bu- 
fincfs of a dro- 
ver, by buying 
and felling cattle 
fi om time to 
time beyond the 
occafions of his 
farms, is ex- 
empted from 
the operation of 
the bankrupt 
laws by liat. 

5 Glo. 2. c. 30< 

/ 40. And 
the pu'^cliafc of 
hay /cr the Juf- 
fort of hii cattUf 
and the fale of 
pan ot it again, 
hecaufe it was 
more than was 
required for 
tlien confump- 
tion, ' .'ili not 
nuke him a 
%ra<<.r. 


Bolton againjl Sowerby and Another. 

JN trover for cattle and other goods, tried before Lait}- 
rence J. at Tork^ the foie queilion was, Whether the 
plaintifF were a trader at the time when a commilTion of 
bankrupt was taken out againft him, under wliich the 
defendants claimed. appeared that the plaintifF lived 
on his own farm, of 60 or 70 acres, at Facdy, and had 
a great deal more (lock upon it than the farm could fup- 
port. In the courfe of i8c6 and 1807 he bought cattle 
to fell again for profit, and fohl them ofT as fall as pof- 
fiblc. At one time, in jnne^ when he had already more 
cattle on his farm than it would carry, he bought 40 lean 
cattle, with a view to fell them again direclly, and make 
money of them as he expefted ; and he fold two in a day 
or two afterwards. He had bought more before ; and 
he bought about four fcore of lean cattle juft before 
Candlenuis^ when lie had no grafs on his farm for them ; 
but thefe latter were for the ufe of another rented farm, of 
1000 acres, at Lnngton^ to which he was going at Lady- day. 
He alfo bought at different times lots of lean Scotch cattle 
travelling along the roads, for the purpofc of felling 
again as fall as he could find piirchafcrs: once he re- 
fold fomc on the fame day ; fometimes within a few 
daysj at other tlmc'^ they were rc-fold fevcral months 
after the purtliafe. Sometimes he took cattle to diffe- 
rent fairs for falc. His paftures were always much over- 
ftocked, and at fevcral times he was obliged to purchafe 
Hacks of hay. for the fupport of the cattle. On one oc- 
cafion he fold p^rt of one of the purchafed ftacks which 
had not been confumed by the cattle ; and on another 

occafion 
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occafion he exchanged one (lack for another. Several 1809. 
lota of cattle bought were unfit for the farm ; and were — 

Bolton 

fold by him in their lean (late as well as in better con- agamfi 

• • So w E K B y 

dition; and he admitted that he had loft money by all 
the catle he had bought in 1807, except one or two. 

On this evidence the jury found a verdift for the plain- 
tiiF for 650/.; and liberty was given to the defendants 
to move to enter a nonfuit, it the Court ftmuld be of 
opinion that the pliintiff was j|,mder within the bank- 
rupt laws ; it being admitted that the cattle he had 
bought were much more than he \v,mtcd for the occupa- 
tion of his farm at Langtoru A rule nifi was accordingly 
obtained in the laft ttrm for entering a nonfuit, which 
was now oppofed by 


Fari and Holroytl : but after the former had referred 
to the cafe of MilJs v. Hughes (a)^ as in point, that per- 
fons who bought and fold cattle for profit came within 
the defeription of drovers^ who, together wdth farmers 
and graxierSf are exprefsly excepted {b) out of the ope- 
ration of the bankrupt laws ; and had obferved that every 
a£l of the plaintiff done for the purpofe of gaining a 
livelihood was referable to one or other of the three ex- 
cepted characters ; the Court called on the Defendants’ 
counfcl to fupport their rule. 


Cochell Serjt., Toppings and' Hulled^ then infifted that 
the plaintiff was a trader within the general provifions of 
the. bankrupt laws, having fought his livelihood by buy- 
ing and felling cattle plainly beyond the occaGons of his 
farms, and the(efore not proteded by the chAraAer of 

[m) mUtt, 588 . 

Ci) Dy R. s Cm, ft. f. 30./. 40. made pvrpeUiil by A. ft; Cm* %.€• 16 , 
'T a farmer 
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farmer or grazier \ and that he did not come witinn the 
exception of a drover^ who, by the defeription of fuch 
perfons in the flats. 5 & 6 Ed. 6. c. 14. and 5 Eliz. c. i2., 
is one who buys catlle in one place in order to fell in 
fairs and markets at a didancei and who was regulated 
and required to be licenfed by thofe a^ls. That one 
who, like the plaintiff, was a fanner or grazier, and 
bought and fold cattle which were docked on his own 
farms, could never have been obliged to take out a 
licence, though fuch buying and felling were not for the 
purpofs of farming or grazing his own land, but to 
carry on a trade in cattle. The true dijfcrlption of this 
man, they faid, was that of a fanner dealing in cattle 
beyond the occafions of his farm : it was a mixed cha- 
radler, not falling preclfcly within either of the excep- 
tions, and mull therefore be governed by the general 
provifions of ihe bankrupt Uw'c. They admitted, how- 
ever, that the cafe in Vr^illes^ Riports^ which was not ad- 
verted to at the tiiil, preffed Agalnlf them ; and th'^y did 
not urge the argument fiinhcr, after Lord EALnhorough 
C. J. had obferved, that the phintifl' could not be lefs ex- 
empt from the operation of tlie bankrupt laws becaufc 
he came under all the three deferiptions of excepted per^ 
fons, namely, of farmer, grazier, and drover-, to one 
or other of which charadlers all his adls were attri- 
butable. And with rtfpedl to the Angle inflance ia 
which the plaintiff had fold hay before purchafed by 
him, Le Blanc], obferved, that the hay had been pur- 
rhafed for the fake of the caxtle, and not to fell again ; 

fde of it was quite accidental, becaufe the plain- 
, ' ; ^ I .1 iportr tl : wa\ wanted for tljc con- 
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Lord Ellendorough C. J. afterwards continued— 1809. 
Three defcriptions of perfons are fpccifically exempted 
oy the ft. 5 G. 2. from the operation of the bankrupt 
laws ; farmers, graziers, and drovers of cattle. The 
plaintiff's cluratler of farmer or grazier would not pro- 
him for any trading carried on ultra his bufinefs of 
farming or grazing, and collateral to the management of ' 
his farms. But the queftion is, whether all the acts of 
buying and felling cattle proved to have been done by • 
ihc defendant do not come within the other defeription, 
that of drover ; or whether every a<ft, not done by him as 
a farmer or grazier, were not done by him as a drover i 
And the cafe in Willt's^ which was much difeuffed, is a 
ilrong authority in his favour. Reliance, however, is 
had upon the ftatutes of ErL 6th and Elizdnlb^ to fhew 
that the charaQer of drover was then confidercd to be 
different from the prefent condition of the plaintiff ^ fuch 
perfons then not having farms of their own, but going 
about the country purchafing cattle at one market or fair 
and felling them at another. The condition of fuch per- 
fons has indeed altered in that refpefl Once the time of 
Ed, 6th, and probably even fince the 5 Geo* 2. Many of 
lliem now hold large farms, combining the character of 
farmer or grazier with that of dr< ' -r as it was formerly ^ 
pradifed : but a perfon cannot be Icfs exempt from the 
operation of the bankrupt laws, becaufc he is exempted 
partly as a farmer, partly as a grazier, and partly as a 
drover, for the feveral afls done by him in thofc refpec- 
tivc charadlers. The queftion is, whether any one a£l 
has been done by him which docs not come within one 
or other of thofc charaQers ? He had one farm of his 
own, and another he rented as a grazier, for the feeding 
of his cattle, which he bought for the purpofc of fatten- 
T 3 
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1809. 

Bol rort 
agamfl 

SOWCRBT. 


ing upon bis Idnd and then felling them. In addition to 
this he bought other cattle for the purpol'c of felling 
again immediately as opportunity offered. This latter 
occupation brings him within the chara£ler of a drover. 
Then there was an union of all the three charadlers^ each 
of which is exempted by the ftatute. If there had bten 
any dealing beyond the fcope of thofc employinentb, 
fuch dealing might have fubjefted him to the bankrupt 
laws \ as in the cafe of Bartholomew v. Sherwood (a), where 
a farmer fought his living by buying and felling horfes 
collaterally to the bufinefs of his farm. 


Grose The legiflature contemplated to exempt^ 
perfons from the bankrupt laws who made the moft of 
their own land or of the lands of others by farming, 
grazing, or dealing in cattle ; under the names of fir- 
mer, grazier, and drover of cattle.*' The plaintiff 
a£tcd in all inflances as one or othSr of thefe, and as a 
drover or dealer in cattle cannot be lefs within the pro- 
tection of the aft, becaufe he alfo partook of the charac- 
ter of farmer or grazier. 


Le Blanc J. In the cafe of Afi//j v. Hughes a 
conftruftion was put upon the word drover in the flat. 

Geo. 2 . at no great dillance of time after tlic paffing of 
7t, and after mucli confuleration, which has dcr' ided the 
legal meaning of that word •, and, according to that, the 
meaning of It is not confined to the defeription of a 
drover as collefted from the ftatute of Ed. 6th, but ex- 
tends to perfons buying cattle at different places and 

{e) Af. 27 Gi(,. 3. B. R. cited in Betman v Vauglaw, i I'irm Reg. 
^73. Vide Stiwap; v. z Nnv Rep. 7?. 

(^) miles y 5SX. 


felling 
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felling them afterwards as opportunity offers. The ad of 
Geo. 2. exempts the three defcriptions of perfcns ; far- 
mer, grazier, and drover of cattle which Vatter is in fad 
a dealer in droves of cattle. And the cafes in Willes de- 
cides that a perfon employing himfelf in buying cattle 
where he can, though nat in large droves, and felling 
them again, is a drover within the aft of Geo. 2. ; in 
fhort, that a drover in a fmall way is within the fame 
proteftion as one upon a great fcale. The plaintiff then, 
by buying and felling cattle beyond the ocdafions of his 
farm, has only added to his bufinefs of farmer and gra- 
zier that of drover, which is equally exempted by the 
aft. And if a drover of great droves would be exempt- 
ed, he could not be lefs a drover, or lefs exempt, by 
buying 2 or 3 head of cattle at a time in different places 
as they came along the road from Scotland. Such a deal- 
ing would flill be conformable to his general charafler of 
drover. 


1809. 

OOLTOM 

agatnji 

SowisBT. 


Baylf^y J. It was nccefl'ary foi the defendants to 
fliew that the plaintitr (vas a dealer, by fuch afts of deal- 
ing in buying and felling as do not range ihcmfelvcs 
under the occupations of faimer, grazier, or drover; 
hut no fuch afts were given in evidence : and the cafe 
in WilUsy which was much coiifidercd, has determined 
that a diover is a perfon who employs himfelf in buying 
cattle and felling them again. Were if not for the ex- 
emption in the ftatute, a perfon feeVing his livelihood by 
buying and felling cattle would have been a trader within 
the meaning of the bankrupt laws ; but the ftat. 5 G. 2. 
exempts him. The cafe of Bariholomeivv. Sherwood vfrsii 
jhat of a farmer who bought and fold horfes for profit. 

Rule difeharged. 


4 
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Jlfcndjyt' Roe, on the Demife of Johnson and Humphrey, 
^ again/l Ireland. 


The enfrancjfe- 
ut a coi>y- 
Ihild may, ufAin 
j>roptr evidence, 
he prcliiir.Ltl 
even ag.ijnft the 
Clown. Ar,cl 
where .1 fijiicn- 
<1cr lu'l bttn 
inr.de to church- 
wardens 
Ihcii (ucctirors 
in i6‘?6, with- 
out naming any 
rent, hut ill 
j64v the par- 
liament nry fur- 
vey charged the 
chuicliWardens 
Witli hd. rtnt 
\indtr t' e head 
Cf fteekold 
rents,” and 
there was no 
Kitrite any 
d rt lent rtnt 
having I)' tn paid 
lincc lime, 
and iLcciptb had 
heen given fur 
ir.ns Mr z fur- 
hdd m.r, by i.'.c 
itew.iid 01 flic 
manor' htid 
%liat this was 
cvic'er-cc to he 


jN eje£lment for certain copyhold lands, In which a vei- 
dicl had been found for the phintiif before Heath J., 
at Chelmsford aflizes, upon a rule nifi for a new trial, the 
only queflion was, Whether the learned Judge ought to 
have left It to the jury, under all the circumftances, 
to prefume an enfranchifement by the crown : in 
which cafe the verdi£l ought to have been for the defend ^ 
ant. It appeared upon the report, and was now agreed, 
that the lands in queftion, which lay within the m.mor 
of TViJlham^ were once copyhold, and continued fo at 
lead down to the 30th of Jpril 1636, in the 12 Car, 
when one J, Newman, who had been admitted tenant in 
the 5 yac» I., on the furrender of certain perfons to him 
and his heirs, furrcnclercd the premifes in queftion, con- 
fiding of two cottages with gardens. See, to the ufe of 
B, Collier and another, churchwardens of the parifli of 
Wejlham, and to their fucceflbrs. Thefe entries were 
read from the court rolls, and no mention was made of 
the rent in cither of thofc entries : but it appeared that 
(id. was the old copyhold rent. And it was admitted 


jury^oM wiliJh tenant iji^pcared on the rolls at any time fubfe^ 

ihcynu^^MMc- quent to furrendcr, but that the annual rent 

fume a ^ranT^of 

of 6d. had been condantly paid by the -holders of thefe 

mcnu altliouyli ^ * * 

tri- iTvnoi ha'i tenements fmee that time. There was alfo given in evi- 
in f'om dcncc thc copy of a tablet of parochial benefaflions fuf. 

j 6^6 10 
3F04, and 

tbour.h a rablet of parotliial benefaOions, at IcaA as old as 1656, which was riifpcndcd in tlie 
j)ardh church, noticed the gift of (he copyhold by furrender, but did not notice any en« 
f-ani. hircmciit oi it. 


pended 
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pended In the church, dated 30th 1656, (the old 1809. 
letters of which were dill vifible, though it had been — — — 

then recently painted,) viz. John Newman furrendered on th«. Diiiifcaf 
unto the churchwardens 2 mclTuages and 2 gardens, fituate 
in tlic church-yard.’* There were alfo proved two leafes Ihelakip. 
fro'^i tlic crown of the manor of Wejihami the one of the 
loth 7^r;;/i.7rv 14 u 1616, granted by the king to Sir 
yrafids Baton and others for 99 years abfolute from ABch* 
tlieii lall pad, to the ufe of Prince Charles and Henrietta 
Alaria his confort and Queen Catharine, The other, of 
the I5rh June 1694, to Sir George Booth y for 99 years 
ahfoluie from the death of Queen Catharine^ which was 
10 be concurrent wdlli > former leafe. The lad leafe ex- 
pired in December 1804. A conveyance from the crown 
to the leiTora of the plaintiff under the land-tax aft was 
admitted. And in i 3 o 6 and 1807 feveral proclamations 
Were made in the manor court calling on the tenants to 
come in and be admitted ; and none appearing, proceed- 
ings were had thereupon, according to the cudom of the 
manor, the rtfult of which was, that the premifes were 
declared to be forfeited to the lord. For the defendant 
it w^as infilled that the jury ought to prefume that thefe, 
which were formerly copyhold premifes, had been cn- 
franchifed by the crown; and in fupport of fuch pre- 
fumption the following evidence was given. Firfl, The 
parliamentary furvey in 1649, under the title of the manor 
pf Wejlbam. There were 3 columns of rents; one of 
freehold, another of copyhold, the 3d of rents not af- 
ctrtained ; and in the. column of freehold rents the 
churchwardens were marked 6J, rent. Receipts given 
by the (leward of the manor from 1803 to 1805 were for 
jrwf# rents. The ftylc of thefe receipts was endeavoured to 
be accounted for by the fleward, by faying that the difeo* 

very 
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1809 very of the premifcs being copyhold was made fubfc* 
— • quent to thofe receipts, by finding the ancient court 

on thf Domife of rolls of the manor, from which the entries firft mcn- 
tioned were read, in the evidence-room of Lord Henni^ 
U«LAND. crown; the rentals at firft 

given to the witnefs being without diftinflion of freehold 
or copyhold. And it was fuggefted that the’ compilers 
of the parliamentary furvey might probably have been 
led into the fame miflake if they could not get the court 
rolls ; and that fo the miftake might have been continued 
down ; and w'as the lefs likely to be difeovered, becaufe 
it did not occafion any diminution of the revenue of the 
crown. Upon this evidence the learned Judge told the 
jury, that, confidering all the circumfiances, he faw no 
ground for their prefuming an enfranclnfement, inaf- 
much as it would be fubverfive of the maxim of the law, 
nullum ternpus occurrit regi. This direftion was ob- 
jefled to, upon a motion fnr a new trial made in the lail 
term, when the cafe of the mayor of Kingston^upon-Uull 
V. Horner (a) was referred to, where a grant or charter 
was prefumed againft the crown upon a poflcflTion of 
350 years, 

Garrowi Mnrryai, and Walford^ in fliewing caulc 
againft the rule, relied ptincipally on the ancient court 
rolls recently difeovered, the exiftence of which was pro- 
bably net known to the parliamentary commiflioners ; 
and if not, it would account for the miftake they had 
made in claffing the 6 d. rent under the head of freehold 
rents. The prefent Reward had fallen into the fame 
miftake as his prcdcccflbrs before the difeovery of the 
court rolls. Then the prefumpiion of a grant of cn- 

(rt) fToir/, loz. 

fianchifcment 
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if. 

franchifement was rebutted by the filence of the court 1809. 
rolls and of the parochial church tablet in rtfpeft to any ' ’ 

fuch enfranchifement *, though the latter noticed the be- onthcDemifeof 
nefafticn of thefe premifes, as copyhold, by the furren- ^ * 

der to the churchwardens. Next, they urged, that dur- 
ing all the time within which a grant from the crown 
could be prei'umcd to have been made, if at all, which 
was between 1636, when Newman furrendered tiie copy- 
hold to the churchwardens, and 1649, the date of the 
parliamentary furvey, the premifes were out on leafe, and 
could not have been enfranchifed vathout the concur- 
rence of the leflecs. And, laftly, they alked to whom 
the grant of enfranchifement was to be prefumed to have 
been made ? Not to Newman, after his furrender of the 
copyhold to the churchwardens and their fucceflbrs ; and 
thefe Utter could not take a grant of land to them and 
their fucceflors (fl). [It was ffuggefted that the grant 
might have been to the two fiift churchwardens and 
their heirs in trult for their fucceiFors, who had con- 
tinued ever (ince in polleflion.] The poffeflion of the 
churchwardens was equally accounted for, whether the 
premifes continued copyhold or were enfranchifed. 

The Attarney^General^ Shepherd and Pooley, con- 
tra, were ftopped by the Court. 

Lord Ellenborough C. J. The copyhold rent hav- 
ing been 6s. 6d , and no evidence that any other rent 
than 6d. ha^ ever been paid for the premifes in queftion, 
which are deferibed to be freehold in the parliamentary 

(#) See 3 Bm. Mr, 377, tit. Grant t, In margine, and i Bac. Mr, 601. 
tit. ChurcJrtifa^-Jifts. And fee alfo what ii fild by Lord Kcty^t in ff'itMl 
V* CariLam, 6 ’termRefu 396* 


furvey, 



CASES IN TRINITY TERM 


2S4 

1809. I'arvcy, it is impoflible to fjy tliM this was not evidence: 

" to go to the jury that they v/cre freehold : but their con- 

on t!u iKmifc of fiileration of the qneflion was excluded by the learned 
^ ^ Ji^dgc, who told them that they could not in this cafe 
prefume a grant againfl the crown. The parli.imentary 
fuTvey Hands very high iii cftimatlon ior accuracy: it 
has happened to me to know fevcral indances in wliich 
the extreme and minute accuracy of the commiffioners 
w/io drew it up has exceed d any thing which could 
have been expedded. And when I find from thence that 
a freehold payment of 6 d. was made for the premifes in 
1649, and there is no evidence of any otlier payment 
fince that time : and when I find that there were perfons 
cxiiling between 1636 and 1^49, (for the king continued 
in the exercife of his regal fun^ions during the greater 
part of that time) competent to make an enfranchife- 
naent ; I would prefume any thing capable of being pre- 
fumed in order to fupport an enjoyment for fo long a 
period. As Lord Ktnyon once faid on a fimilar occafion, 
that he would not only prefume one, but one hundred 
grants, if necclTary, to fupport fpeh a long enjoyment. It 
is clear, tlicreforc, that there ought to be another invefti- 
gation of the cafe. And his Lordftiip, after confulting 
with the reft of the Court, added that the cofts fiiould 
abide the event. 

Per Curiam^ 


.Rule abfolute. 
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Mowbray, one, &c. againjl Fleming. M^day^ 

'Jant 5lil. 


a£tIon was brought by an attorney, to recover 
the amount of certain charges for bufinefs done apd 
money paid for the defendant. There was no bill deli- 
vered a month before the adion brought, as is required 
by the flat 2 Geo. 2. c, 23./. 23. before an attorney can 
maintain any adion or fuit for the recovery of ^xvjfees^ 
** charges^ cr Jijlurfements at law or in equity and which 
bill, the llatiite fays, upon application of the party to the 
Court, ^c. “ in which the bufimfs contained in fuch billy 
« or the greateft part thereof in amount or value, 
Jhall L\n'£ been tranfaHed** is to be taxed. But^fter 
the Jtcljon bronjht, a bill of pardculars of the plaintifF^s 
demand was delivered by him under a Judge’s order, con- 
taining, nmongfl feveral other items, for attendances on 
rliC defendant and writing letters, which It was admitted 
were not in themfclvcs taxable, this item ; To attend- 
ances with you botli by myfelf and clerk on Mr. Toi/fc 
in the city, ^ rsfpe’fting a fuit at law_commenced againft 
your brotlur Rd. Fleming when, after 

and after feveral other attendances and letters, tlie 
bufinefs was adjufted to- your fatisfaclion/2/. 2/.*’ Tlic 
laft item was this — To cafli paid by me for the ftjgc- 
hire of your foil down to Chertfey and back to London^ 
agreeable to your requeft, 8x.” It was objefled at the 
trial before Heath J. on the Home Circuit, that the item 
firft fpccilied was for bufi nefs done by the.plalptijlF as ar^ 
atto^cxia^^ which was 

taxable, and therefore that the whole bill was taxable 5 
and being fo, no aflion could be maintained for the 

amountj 


An attorney. 

Hot luving de- 
livered any bill 
to his cUcnt be# 
fore adtion 
brougiitj h-jt 
h.-'.vlri;: dtlivejtd 
.1 bill Of 

cuJar.! of iiii d.;- 
m?nd under a 
Jucl..jw *3 ordor 
after aflion 
biouk'ht, is en- 
titled to recover 
iltms of cluirgc 
for money paid 
toi his ilicnt'i 
ufe, b-iVip^ro 
I cferencetohis 

attfiniv v ; al- 
though other 
items in the bill 
of pprliculars 
might be tax- 
able, and with- 
in the provifion 
of the 11 . 2 G.z. 
c. zyj. 13 .' 
requiring a bill 
to be delivered 
a rr.onth before 
tlic adijQ 
brought. 
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MoWBKikVt 
onC| SiC. 
agair.Ji 
Fl EMiNC. 


amount, without complying with the rcquifitioii of the 
flatute ; and the learned Judge being of that opinion, 
nonfuited the plaintiff. This nonfuit was moved in the 
lafl term to be fet afide, on the ground that the item 
in quedion was not taxable, as not relating to any cauf e 
in which the defe ndant himfcif was co ncerned, or for 
any thin^ done in court in t he courfe of that fuit. And 
at any rate that the plaintiff was entitled to recover for 
the lad item in the bill of particulars, which had no • 
manner of relation to the bufincfs of an attorney. 


Serjt.'now (hewed caufe, and was going to refer 
to cafes (a) to (hew that if there were one taxable item in 
the bill, the whole bill was taxable : but the Court fiid 
that he need not labour point, but proceed to (liew 
^tHat there was any one taxable item in the plaintiil’s bill : 
on which he relied on the fiill mentioned item; and 
cited IVlnter v. Payne (^), where items for attending 
and taking initru£lions to commence an a£lion; draw- 
j ing and cngrofTing affidavit of debt ; attending the party 
to be fworn,” &c. were confidered as bufinefs done in 
court. [Lord Ellenhorough obierved that that was a prg- 
ceeding in court.! Here there was a confultation with 
immediate reference to a caufe ni court; and it is enough 
that there be a cauf^T^ exi(l1n|^,^and that the bufincfs 
be done with reference to (hat caufe. This has always 


(^) Vide Hilif o/r«, ^r. v. Humi>hreys, a BoJ. & Pull. 343., whert 
ether cafes are collc&ed, all of which wtrt referred to on moving: for the 
lule. And vide alAs Benton v« Careiai Kingiteri Lent AfTizcs, 1^00, 3 Efp, 
M, P. Caf. 149., whecp Heath J. held that the atibrney's demand could 
^ not be fevered, tbousH no him l>efore the adllon 

, brought. But WSV conneA^d whJi the pJaiif- 

titPs charaAer of an attorney. 

{h) 6 Term Ref. 645 * 


I 


been 



IN THE FoRTT-NINTH YeAR OF GEGROE III. 

been confuUred as a very beneficial ftatute, and fit to be 
extended as far as the words will warrant ; and the prc- 
fent cafe comes within the reafon and the words of it. 

Bayley. J..alked what he had to fay, why the plaintiff 
might not recover the amount of the lad item, for eafli 
paid by the plaintiff for the (lagC'hire of the defendant’s 
fun, which had no manner of reference to the bufinefs'of 
an attorney. To whidh replied that in Hill v. Hum^ 
(>hreyi {a) Lord EUon had confideied that an attorney 
would not be entitled to recover fuch items mixed with 
othcrt in a taxable bill, if the ftatute were not complied 
with. • 

Lord Ellenborough J. What was there faid 
by Lord Eldon was w'ith reference to a cafe where an 
attorney had delivered a bill Including taxable items *. but 
this is not the cafe of a bill delivered, as an attorney, 
but an account of the plaintiff's whole demand againft 
the defendant obtained under a Judge’s order,' as in any 
other cafe. 

All the Court agreed in refpe£b to - tj^j [}i | t item and 
feme of the Judges doubted wheAei^he firft item were 
to be confidered as any thing haore than an attendance 
by the defendant’s defire for the purpofe of compromif* 
iiig the full againft his brother. 

Rule abfolute. 

Carrovt and Nolan were to hare fupported the rate. 


28 

1809. 

Mowbray^ 
one, &c. 
agatfiji 
Flbmino. 


(-) % Bof. SiT 343, 
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ft8S 


1809. 


\ 


McndilVp 

Jufif 5th. 


Whcic one de- 
vires l»nd to 5 
tiulKes to fell 
and apply the 
money to cer- 
tain ufcs,and af- 
tei wards makes 
the fame perfons 
his executors; 
they do not take 
the land as exe~ 
ntnrs, but a* 
devifccs In tiufl 
and joint te- 
nanis. And at 
any rate the cafe 
is not l'.:lpcd by 
the llac. 2t H,i. 
r. 4 Co as to 
paf^s t!ie wl)ole 
eilate upon pro- 
dudion of a con- 
veyance pur- 
porting to be 
executed I7 the 
HwCf but the ex- 
ecution of 
which by three 
only could be 
proved. But 
taking it to be 
a conveyance hy 
the three only, 
it would ftver 
the joint te- 
nancy, and con- 
vey ^-5ih5 of 
(tie eAate, to be 
held m common 
with the two 
remaining parts. 


Denne, on the Demife of Bowyer, againft Judoz* 

ejeftment brought for a meffuage at Maidjione^ the 
leiTor of the plaintiff derived title under the will of 
Sr. Smithy dated the 15th of March i 8 c 6 g by which he 
devifed his real property to five truftecs natpedi in trufi: 
to fell the famci and apply the purchafe-money to certain 
ufes. He alfo gave fpecific legaciesi difpofed of the refi - 
duCi and made the fame perfons executors of his wlll^ 
whom he had before appointed trufiees of the real eftate 
for the purpufe of falc. Deeds of leafe and .cleafe to 
the leflbr of the plaintiff were then produced by him, 
appearing upon the face of them to have been duly exf’- 
cuted by all the five ttuftccs, but the execution of three 
of them only v/as in faft proved. On the part of the de- 
fendant it was infifted that this was a defeflive convey- 
ance, and proved no title in the IclTor to any part of the 
property. But the Chief Baron v/as of opinion that fomc 
eftate af leaft pafTcd to the rcicafce ; either the whole, or 
3-5ths, by feverance of the joint eftate, to be held in com- 
mon with the two remaining parts: and therefore lie tli* 
reeled the jury to find a JT^neral v^di£l for the plaintiff', 
which might be confirmed, or modified, or a nonfult en- 
tered, as the Court thought proper. * A rule nifi having 
been obtained for entering a nonfuit| or confining the 
verdi£l to 3-5th8 ; 


Bc/l Serjt., and Roberts^ (hewed caufe again ft the rule; 
endeavouring at firft to fuftain the verdifl for the whole 
under the ft. 21 H. 8. c. which ena£ls, that where part 
of tlic executors, named *in a will dirciling a.&le of 

lands 
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lands by executors, refufc to a£l, and the refidue accept the 
chnrtTC, all bari^ains^aiid falcs of futli lands by the 
executors Giall be as good as if ,ill the others refiifiTij^ to 
adminiftf r had joir'.ed with them. And they referred to Co. 
lAt. T 13. a, and Bomfnut v. Greenfield (n), where the cafe 
was this *, one drvifed lands to J. S. and three others and 
tlieir heirs, to fell and apply the money to the perform- 
ance of his will 5 and appohued the four his executors; 
one or whoni refufmg to meddle, the other three fold 
the land : and fuch fale was held good cither by the 
common* ! iw or the ftaHite. For when he devifed the 
land to four to fell, niui afterwards made them Lis exe- 
ciiiors, it was tantamount to devifing at firfl that fuch 
his executors Ihould fell. 


1 809* 


D P N N £ , 
cn the. Demise of 
BoWT n R 

tig.nnj'i 

JUUC£. 


Eotd Eu.fndorough C. J. The ftatute was pafied 
to remedy the inconveiiiencc where fome of tl)e execu- 
tors refufe to act : but here there wms no fuch refufal : 
fo far from refufujg to a£t, tliey have all apparently con- 
curred in the conveyance, though there was a dcfc£k 
of proof as to the execution of two of them. Befides^ 
here the eflatc was noldevifed to them as executors to be 
fold, but as devfies ; though they were alfo appointccl 
executors. 'Fhey had nothing to do with the land as 
executors. If indeed the fund, when raifed, had been 
dhlributable by them in that charafler, that might have 
brought the cafe within the rule contended for. 

Lawesy for the defendant, ndmiulng that the plaintiff 
was entitled to enter his verdift for 3-5ths, it w'as ordered 
by the Court accordingly. 

♦ (ir) Cro, So. 


Vot. XL 


U 



1809 . 


yuKt 6:lii 


A c'cvife of ali 
t!:c rcJiduc of 
tht teAatoi’s 
“ money, rtock, 
** j ■ ■/•ifyi and 

“ Wllat 

** l;ir d or nn- 
•* turc foev'.r,*’ 
to A Anf\ B. 

to l'€ divided 
" equally be- 
•* tween tlitm, 
(hare an cl 
*< fti.ifc al.Kc,*’ 
^‘i)l pafs / e/i/ as 
%vtll as ptrjvral 
cAaie, whcfc 
fri m nlhti paits 
of (lie will it 
appealed tint 
tht tc filter bad 
applied the 
words f't^paty 
and itf.Ji tortal 
«da:e. As 
vvli- re lie hfjaa 
his Will by [lac- 
ing as to njy 
** money and 
I tl]/'- 
* * pofe thereof 
•* as follows/* 
and then 
proceeded to 
dif|>ore of parts 
of his f#ii/eflate* 
And again, hav* 
ing lands inter- 
ring with an- > 
other’s lands, 
he dircAed the 
purchafe of tiie 
latter, if o/ftrtd 
for fair, te ht 
BfUed It bil ntbtr 
adji^trAng ,‘ 

feftjy 


CASES IN TRINITY TERM 


Doiij on the fevcval Demifcs or Andrew and 
Others, agawjl Lainchdury and Others. 

ejeftment for the recovery of one undivided moiety 
of certain^ mefluages in the parifli of Sf. Andrew UoU 
bortiy in Middlefex^ a verdi^Sl was found for the plalntiflT, 
fubjefl to the opinion of the Court upon the fi llowing 
cafe. 

yawes Laui^hhurj being feifed in fee of the faid mef- 
fuage$, and alfo feifed and poffcfled of other real and per-* 
Tonal eAate of confiderabte value, confiding, among other 
things, of an cllate in the county^bf Oxford, part freehold 
and part copyhold^and of various leafeholds in the coun« 
ty qI MiddUftXy by his will, dated the 13th of March 
1800, and duly executed and aitcftcd, devifed as follows: 

As to the Uitk mone^ and effects with which the Al- 
mighty has intruded me, I difpofe thereof as follows, 
that is to fay, firft, I order my fet of chambers (in Grafs 
Inn) to be fold within twelve oionthe after my deceafe, 
together with luch part of my fixtures, bookn, and furni- 
ture as may not be Wanted and not hereinafter difpofed 
of. I leave unto tny brother WiUkm^^ainchbury all my 
houfesyTarmi lands, and eflate, both freehold and copy- 
hold, fituate at Ramfdon and Fiiifluck iii the county of 
Oxford^ for bis life I all of Which faid pireitiifes, being 
copyhold, faave'^been by me furrendered to the ufe of my 
will* And if my faid brotb^^ Willkt^ ftbuid happen to 
die before his prefem wife MarihaixYitn I Icivc unto his 
faid widow ;^ar/^a 2Q4 a-y^af,‘payab^ during 

her life, out of my landed eftai^e abovc-merttioned, by the 
pcrlbn ®r perfons next aft^r in poireffloixj and which af- 
■' ‘ " ter 
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ter my faid brother*s death I leave all the faid houfcs, iSoy. 
farm, lands, and cftate, ag aforefaid, unto my nephew ^ ^ 

LainMftry iov his \\!c \ he keeping the fame in on thcDemifeof 
good tcnaiitabk repair, and committing no wafte. And * 

after the death of my nephew then I leave the 

fame unto my fiftcr’s elded fon Edward Lainchhury for 
his life ; he keeping the fame in good tenantable repair, 
and committing no wade. And after . the death of my 
Edwardi then unto his brethdf for hi^ 
life ; he keepinj^ the fame In gooxl repair without w'afte. 

And after the death of my brother and three nephews, 
as herein-abovc deferihed, I then leave all the faid houfes. 


lands, farm, and edatc, both freehold and copyhold, 
fituate at Ramfdon Flnftitck^ ‘■in the county of Oxford 
aforefaid, unto and amongft my five nieces, or as many 
of them as ftall or may be' then living, Iharc* and (hare 
alike/' Then, after giving fcveral life annuities to different 
relations, and jfomc fmall legacies, the will proceeds : 
“ I do hereby alfo charge all and every of my freehold 
and leafchold ground rents, that now do, or that flu^ill or 
may hereafter belong to me, in Lcmlohot clfcwherc, with 
the feveral payments of all and every the faid annuities 
herein mentioned.** And^^then hfe direfls^that on falc or 
aiFignmenc of any of the annuities^ they, fltall ceafe. 
** And whereas I have .reitfoh to fupppfe that the two 
grounds and a little flip of woodlan^ forineily belonging 
to the late J. cftate, which I -^Urchafed of his nc-. 
phew E, B. mud be fold after the death of thb prefent 
owner, and as the. owner of theTaid. grounds ha$ a tight 
to a road to and through my" jandstu ti^tra^jt maybe 
advifeable for ipe or my heirs to 
in order to lay them together Tsind i^ it^fhUuld ever fo 
happen*, il ia my \Vifli to ;hav^' them ]|^urcbaied, and add 

U 2 them 
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1809* them lo \\\^ oC'cr cdjuniug property ^ and to be held in 
rotation during the feveral live's, as hereinbefore I have 
cRthe Dtmifeof left and bequeathed my oiher lands. And for that pur- 
* pofc I bequeath 50c/. in trull to purchafe the faid two 
grounds and woodland when a fair oppottunity (hall 
offer. And in the mean wlnlc, it is my requeft that the 
faid 500/. fo left be invetted in the 3 per cent, confoh. 
in my nephew ^at/uPs name, in trull until the faid pur- 
chafe can be obtailfied, provided the fame can be had in 
10 years after my deccafe 9 and if not, I leave the faid 
50c/., with all intereft, unto my faid nephew yeimesy* 
fee. The tcflator then gives fmall legacies to different 
friends, and concludes as follows ; “ And as to all the 


reft, refidue, and remainder of my money, Uock, property^ 
and effeeJs^ ol what kind or nature foever the fime may 
be at the time of my deccafe, I leave and bequeath the 
fame, and every part there<ff, unto my nephew James 
and my niece Sara/j Lajfirl/>^:ry, for to be divided equally 
between them, Iharc and (hare alike. And I do hereby 
alfo appoint my faid nephew Jjjnes Latnchhyry and my 
niece Sarah LaimhfH.iy K:yxz\i{ot antf executrix, tVe, and 
likewife joint and cq ial rrfulu.iry h:gatees,*’ 8cc. The 
tellatordied on the iarff A-ril 1802, leaving William 
Lahichbury of Ranifd.n^ in tlu county of 0 >forcl^ in the 
will named, Iiis only brother and heir at law\ By in- 
dentures of leafe a-tl releafe of the jtli and 8th of July 
1803, the m?r ;-ge fetil'mont of the faid Sarah 

Luitichhury^ with Paul Jlfoorej (both Icffors of the plain- 
tiff,) the fuld undivided moiety of the premifrs in queilion. 
was conveyed to T. yjmircw and j‘p, l^itirrrit, the other 
leffors of ilie phifitiff, as trullees upon the iiufts therein 
mentioned. And by certain other indentures of leafe 
and rclcafe, dated the iqth and 15 th of June i 3 o 8 , the 

H. 

^ premifes 
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prcmifes in qutftion were conveyed by WiUtam Lainch'^ 
the teftator’b brother and lieir at law, to James 
Lawchbury^ the nephew, and the other of the refiduary 
Jegatees of the teftator, and one of the defendants in this 
action. The other defendants are tenants in poflclHon. 
The queftlon for the opinion of the Court was, Whether 
any cllate in the premifes in queftion palTcd by the faid 
will to Sa*'ah^ now the wife of Paul Mcorc^ and whether 
the plaintiff were entitled to recover? If he were fo 
entitled, the verdl£l was to ft and : if not, a nonfuit was 
to be entered. 

RuhardjQHy for the plaintift*, contended that the devi- 
for’s real property in OTcf'yrdJlAre and MiddUfo: pa fled 
under the refiduary claufe, by the words property and 
of what kind or inrurt; foever though pre- 
ceded by the words ** money and Jluk fuch being the 

apparent intention of the devifor. A refidtiary devife of 
all a man’s effeHi both real and perfonaly^ was held in 
Hogan V. JnckfGn{a)^ to pafs iaiul- The addition of the 
word real \t\ that calc only fliewed the intent more 
clearly : and here it is fliewn by the introduftory w^ords, 
as to “ rny money and &c. I difpofc thereof as fol- 

lows j” and tlien proceeding to difpofc immediately of 
hisn\;/ eftatc ; which Ihevvs a more confident ufe of the 
word effeBs as referring to realty than was (hewn in the 
former where the introdud'Iory words were “ as to 
my ^luridly fubJJanaP And the vvotd (ffiBx being clearly 
ufed as dcfcriptivc of realty in the beginning of his will, 
it may fairly be prefumed that he ufed it in the fame 
fpnfc in the refiduary claufe. In Doe J, ChUcott v, 

(tf) 159. a-id 7 tre, P, Cuf 4O7, 

U 3 ffldlt, 


293 

1809. 

Dot, 

on the Dcmife of 
An DRiw, 

egair/t 

LaINCHBUTvT. 
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1809. 

Dor, 

on the DcmiCtof 
AM)» E\v, 
cg»nj. 

I^AIKCHBVKY. 


White {a)^ when the teftator having before devifed real 
and pcrfonal property to his wife for her life, empower- 
ed licr to give what flic thought proper of her /aid effe^s 
to her fiftcrs for their lives: this was held to extend her 
difpofing power over the realty. The cafes of Doe J* 
Spearing v. Butler (^), and Camjief^ v. Gilbert (r), which 
may be cited for the defendant, only flicw that the word 
unlcfs coupled with an apparent intention from 
the context to pafs real eflate, will only pifs perfonalty ; 
and there were clrcumftances in each of thofc cafes to 
(hew that the teftator only meant to pafs perfonalty. 
Here alfo the word property is ufed, W'hich is as applica- 
ble to real as to pcrfonal eflate. And in HuxUp v. Breo^ 
man{J)y a devife of all I am worth/* which can mean 
no more than ail my property/* was held to include 
realty. So Lord Mansfield in Hogan v. ydflfon{e)i con- 
fidered a devife of all a man’s property” to be fynoni- 
mous with rttal and pcrfonal tStQ,$ /* which were 
there held to carry the land. [Lord Ellenhrough C. J. 
obferved, that there was a further rcafon in the prefent 
cafe for faying that the teftator muft have meant the 
realty by the w'ord pttperty^ as he had evidently ufed it 
in that fenfe in another t>3rtof the will, where he dirc£ls 
money to be laid dut in the purchafe of a certain piece 
of lahd to be added to his other adjoining propertyB^ 


Reader^ contra, admitting this to be a queftion of in- 
tetition, diftingniflied this cafe from Hojgan v. yaclfon^ 
cn accoOnt of the word rVe/ there ^dded to effcHs : and 
from Dot v. JFhiu by the additton of the ’Svord fmd bc^ 
fore Which refetrcd It to the realty before devifed, 

(a) I 53. (ij ^ Sxv. (0 3 Eofig 5 16, 

(^) 4 U*CaJ, 437* Jcf 
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and which could only be enjoyed after the death of the 1809. 

firft taker. And he relied principally on Cavifield v. ^ 

Gilbert^ as coming nearefl to the prefent cafe } where onthcDcmifcof 
a devife of ** all the refidue of her wherefoever 

and vvhatfocver, arid of n.v}>ut nature kind or quality Lainctiburt. 

foever,” S:c. was held not to pafs hud. And though 
there v/as an exception added of wearing apparel and plate; 
and the divKion of the rcfiduc was to be made by her 
executors \ from whence it might be colleftcd that the 
teftatrix* only meant the ttfidtjc of her efFefls : 

yet the indication of fuch an intention from thefe colla* 
rcral circuitillances was fully counterbalanced by her 
having before referved at tent-charge out of the dand ^ 
to her heir at law for life. Here the teftator firfl: 
direds his chambers, fixturcSf books, and furniture to 
be fold; and then.hedifpofesof his real eftate ; and after- 
wards in the refiduary cUufe he bequeaths his pcrfonalty ; 
aflbciatliig the words ** property and. ^^7/^ with moficy 
** and JoctJ\ which arc firft mentioned byhirpx 
and tlie argiiinent to be d^crived firom fuch aflbeiation 
w^as ftrongly put by Cra/i J. in. Cpt^eld v. Gilberts and 
that will fervc as an anfwer to thc pbfejfvatioii made upon 
the ufe of the word property in ri fqytncr part of the will. ^ 

At any rate the heir will take if doubt of 

the teftator's intentiohr > 

Lord Ellenborough C. !• ^ It is a knowa^nraxim 
that an heir aUaw is ijpt^ he. f by ex- 

prefs words or i^cceffaty iinplieatiom Here arc no cx- 
prefs words; butl^qucft^pft.^ whjether be not a 
plain implication the teftator 

meant to pafs real a&wcilWp^fon^t a 

by the words ufed in the rcfidftary :daufc. The word 
. ‘ 4"" ‘;.XJ'4'^V '• ' efePIs 
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1809. indeed, in its natural fenfe, more peculiarly imports 

moveable perfonal property ; but that this teftator did not 
on the D inifcof mean to confine it to that fenfe, the fiifi fentence of his 
will fhews. for he begins, As to the little money and 
L^iJNCHBuav ^eSls^ &c. I difpofe thereof as follows ; that If to fay f 
and then he firft orders his chambers in Grays Inn to be 
fold : that was not moveable perfonal property ; it was 
at lead a chattel real; and If no more, dill it would 
(hew that he, meant to include 'rhattels real. But he pro- 
ceeds next to devifu lands, &c. freehold and copyliold ; 
and that clearly Ihews that in his underftanding of the 
word effeBs^ it wrfs fufB nently large to carry his real 
edate. He afterwards directs money to be laid out in 
the purchafe of land to be added to his other adjoining 
property,'* That gives us a dandard of his meaning of 
the word property^ and fliews lliat he meant by it real 
edate. Then follows the refiduary claufe, by which he 
difpofes of the red of his money, dock, property, and 
cffedls of what kind or nature foevc^r,” &c. Then 
having before fiiewn his meaning of the vt^ofd e^eBs and 
of the word property^ as comprehending real eftatc, arc 
we to look for ,a different ufe of the word by other per- 
* fons on other occafion^l, when we have an index of his 
own mind to refort to in the very indrument before us, 
where he has told us that by ihofc word*' he meant real 
edate. I know of np %vord in general ufe fo inflexibly 
importing one meaning only as to be incapable of bend- 
ing to the manifed fenfe of the party ufingit drfferently. 
In a late cafe [a) before US| we held ^tjiat the. words 
perfonal iJlaU^' canied w/eftate| fuch being the clear 
meaning of the iddatbx as coUeAed from the reft of the 
wUl. In iligan V. the 'woid efft^ls joined with 

(«) li.ti. ’tiftU, tntti 


Other 
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;Olher words importing the realty would carry it ; and in 
Camjield v. Gilbert ^ we re drained it to perfonalty, be- 
caufe it appeared by the context that perfonalty only was 
intended. But here it evidently was meant in the larger 
fenfe, and therefore we tnuft give it lhat meaning, with- 
out doing any violence to any different con(lru£liot put 
upon the fame word in any other cafe* 

The reft of the Judges concurred in the reafons given 
by his Lord ill ip, 

Poftea to the Plaintiff. 


Gyfforp againji Wo6dgate and Another. 

JN cafe, the declaration, after ferting forth a judgment 
obtained by the defendants againft the plaintiff, dated 
that they futd out a writ of fieri facias thereupon, in- 
dorfed to kvy 71/. js. befides ftieriff^s poundage, &c. ; 
by virtue when-of the fheriff, at the defendants^ requeft, 
fdzed the plaintiff’s goods to a much greater amount 
than w^as neceffary ; yet that the defendants, before the 
ftieriff had made any return to that writ,^ and before tlicy 
could lawfully fue out another, wrongfully and mali- 
cioufly fued out an alias fieri faciaS| under colour and 
pretence thereof, indorfed to kyy 72/. 2/. bcfides 
poundage, &c. ; whereby the plaintiff was put to un- 
neceffary cxpence and c’ppreffed, &c. "The defendants 
pleaded the general iffue, and alfo a licence, which was 
denied by the replication. At the trial before Lord 
£llenbmugh C. J. at W'ejlminjier^ the writ of fieri facias 

fent of the now plaintiff, were prima facie evidence of the fad^s Co return 
due to the oilicial adh oi the flxenff l);;tw(cn third pi^rfonn. 


297 

1809. 

Doe, 

on the Demifeof 
Rvr, 
a^airjt 

LAlNCHj!Uar- 


TuefJ^u 

Jifie 6th. 

In cafe a 

3ud)$mcnt*cre- 
ditor for mili- 
cioufly tamgeut 
an alias ii- fa, 
after a fufficient 
execuiion levied 
upon the pljin-. 
tiif 's goods un- 
der the firft h. 
fa : held that 
the flreriff ’s re- 
turns indorfed 
upon the two 
writs (wliicli 
writ^ had been 
produced in evi* 
tfince by the 
plaintiff as part 
ol his caft) 
wherein the fhe- 
criff' ffated that 
he had forborne 
to fell under the 
ffrff, and had 
fold under the 
iccond vvrir, by 
the requeff and 
with the cm - 
dj credence buns 


having 
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luviog been given on evidence on the part of the plain-^ 
tiiF> the following return annexed to it was. required to 
be read by the defendauts’ connfel, as part of the inftru- 
ment produced by the plaiiitifF ; and though refifted by the 
plaintiff^s counfel, was direfted to be read bydiis Lord- 
drip. It ran thus—** By virtue of the writ annexed, I 
have feized and taken in execution the goods and chat- 
tels of the within named i?. GyJJord^ in my bailiwick 
hereafter mentioned, to be fold and difpofed of ; and at 
the requeft ::f the within named £. Woodgate the clvler 
and JS, the younger, the plaintiffs, and E. Gyfford^ 
the defendant, I kept and retained the fame in my cuf- 
tody until thb return of the annexed writ; and at the 
return thereof, in purfuance of an agreement made be- 
tween the faid plaintiffs and defendant for that purpofc, 
writ of alias fieri Facias, returnable, &c. indorfed to 
levy TZln a/, ^d, befides (bcrlff^s poundage, &c. was de- 
livered to me the faid flieriff,. and at the requeft of the 
faid £. Gyfford^ I forbore to fell the fame until the 26th 
olAuguJi lad, when I fold and difpofed of the fame for 
the fum of iioA lyx. and paid and applied the fame as 
ftated and fet forth in my Murn to the writ of alias fieri 
facial/' To the alias fiefi facias, {alfo given in evidence) 
the (hcriff made a very Ifpccial return, (alfo read in evi- 
dence) dating, that hc' bad paid to the now defendants 
the fum indorfed : That he h^^ difpofed of 

other part of the moi^y for Which the goods fold, in 
payment of rent and taxes, for which the now plaintiff 
was liable: and that be had .always been ready to pay 
to the latter the refidue thereof If be would accept the 
fame. On the part of |h^ defendants it was contended, 
that thefe retofns were condufive evidence in fupportaf 
the plea of licence, apd flicwed tbt all that the a|aintiff 
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now complained of had been fanflioned by him at the 
time. On the other hand, it was denied that the plain- 
tiff Gyfford, who was no party to the flicrilTs return, 
which was in cfFeG made on the fuggeftion of the then 
plaintiffs, (the Weodgates) ought to be affected by its 
contents : and it was contended, that the execution 
having been irregularly made, it lay upon the defendants 
to fhew the fa£t of the now plaintiff’s licence and con- 
fent to that irregularity, and not the mere didum of the 
flieriff, made in his own juflification. Lord Ellm» 
horsugh C. /. however, was of opinion that this was prima 
facie evidence of the fa£ts ftated in the return, upon the 
ground that failh was to be given to the official a£l of a 
public officer, like the (hcrifF, even where third perfons 
were concerned. That if the flierilF returned a refeue, 
the court above, to. which the return was pude, would 
fo far give credence to it'i that they would iffue an at- 
tachment in the ffrfl inflance (a) : though upon an indidl- 
ment for a refeue, it would be Open to the defendant 
to fhew that the teturn was falfe. 

Obje£lion was now again made, upon motion for a 
new trial, by Gdriw and C«;‘vtW, tdthe adipiflibility of 
the evidence and t.he direifionof the.Lord Chief Juftice; 
but his Lordfhip (and the reft of the Court concurred with 
him,) ftill thought that the IhetliTs return was prirn^ 
facie evidence of the faffs therein ftated ; and therefore 
the jCourt refufed a rule. , . ; 

(«)_ Rc.v V. i . , > ■ 
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The ft. 17 G. 3. 
f. 4a. v^’hich re- 
quires bricks 
lor fale to be of 
certain dimen- 
ilons> and gives 
a penalty for the 
breach of that 
regulation, be- 
ing pafted to 
prote^ the 
buyer againft 
the fraud of the 
feller ; if bricks 
be fold and de- 
livered under 
the ftatutable 
fizc unknown 
to the buyer, 
the feller cannot 
recover the va- 
lue of them. 


lyAW againfl Hodson. 

^jpHlS was an aftlon of aflampfit to recover the value 
of a quantity of bricks which had been fold and de- 
livered by the plaintiflF to the defendant. An objection 
was taken at the trial that the b/icks were made of ltf$ 
dimenfions than is required by the ftat. 17 Geo. 3.1:. 42., 
which after reciting ** that inconveniences had aiifcn to 
the public by frauds committed in IcfTening the fize of 
bricks under their ufual ’proportion, without any dimU 
nutiofi of price ; for remedy thereof, and for the com- 
mon good and benefit of the fubjeft,*’ enafts, that all 
bricks made for fale (hall be of certain dimenfions therein 
fpccificJ : and then gives a penalty, on convi£lion, of 20/, 
per thoufand for the breach of this regulation. It ap- 
peared in evidence, that the bricks in queftion had been 
feen by the plaintiff, and fclefled by him out of a larger 
quantity, fome of which had been rejefted by him for 
other defedis, but no notice had been taken of the Cze ; 
and the bricks were afterwards received and ufed by the 
defendant- But Elhnborough C. J. being of opi- 
nion, that the making and felling of fuch bricks was a 
fraud upon the ftatutc, nonfuited the plaintiff, 

Garroiv now moved to fet afidc the nonfuit, on the 
ground tliat, however the brci^ch of this law naigbt have 
been a rcafon for the defendant’s refeinding the contract, 
and returning the bricks when. he difeovered them to be 
under the ftj^tutablc dimenfions, yet having accepted 
and aflually converted them to his own ufc, the coritirafk 
was executed, and the vendee was at all events liable to 

7 
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pay the a£tual value of the goods. That the Icgiflature 1809. 

had not avoided the contrail itfelf, but only fubjefted the *l7w 

brickmaker to a penalty, which was alfo limited to be fued 
for within a month- 

Lord Elleniorough C. J. This was a fraud upon 
the buyer, whom the legiflature meant to proteft. He 
gave credit to the marker at the time that the bricks were 
of the llatutable fize, and they turned out to be all under 
that fizc. 

Grose J. The l|giilature has prohibited the general 
fale of biicks which are under fize- 

Le Blanc J. It did not appear that the defendant 
bought the bricks, knowing them to be under fize. 

Batley j. The policy of the a<5 was to proteff the 
buyer (<7) againft the fraud of the feller, and this can only 
be done by holding that the latter fliall not recover the 
value of fuch bricks fo fold. 

Rule refufed. 

(j) Vide ’Jiihujni V, Huiifevt .iiitc, iSc* ajid note thi^ diftlnaior^ 


Boggett againjh Frier and Another. 


f^ruiay^ 
y inc 9th. 


'"J^''RESPASS for breaking and entering the dwelling- -a wife cami'ot, 
houfe and ftop of the plaintiff SornA Baggett, on the malnt^Tn tref-’ 
8th of jlpril 1807, and expelling her therefrom, and fng“and ent^inj 

licrhoufcand 

felzing goods in her poAVlTion. hy replying, in anfwcr to a plea of coverture, that her hufband 
had 4 years before deferred her and gone btyond feas without leaving her any means of I'upporr^ 
and that he had not fintc returned nor been beard of by her j and tnat during a!l the time 
fhc had lived feparate from him, nnd had traded and contrafted as a foie trader and Yinglc 
woman, and as fuch was lawfully pOirdTed, 5 the defendant rejoining that the hufbjnd 
was a natural-born fubjeft, had oot zfcjured th^ realm, or been exiled, or bani/hed, 

or relijaied therefrom. 

taking 



case’s in ‘TRINITV’ term 




BoCCETT 

tgait/i 

FilKll. 




taking her goqds^ Sid. Ple.i, That the faid Surah, 
the time of the trefpnfs committed, and from thence 
hitherto hath been and ftill is under coverture of one 
Jofeph Boggeity her liulbind, who is ftill alive, occ. 
Replication, That before the time of committing the 
trefpaB, to wit, on the 17th of February 1805, the Caitl 
^^p^deferted and left the faid Sarahs and departed out* 
of this kingdom to certain parts beydnd the fcas, to wit, 
to America^ without leaving any means of neceflary pro- 
vifton and fupport to the faid Sarah : and that from the 
time of hi3 faid departure hitherto the faid Jofeph has not 
returned to this country, nor correj|pondcd with, nor 
been heard of , by the faid Sarah and that during all 
that time the faid Sarah hath lived in this kingdom fepa- 
rate and apart from the faid Jofeph^ and made contrails 
and obtained credit as a fingle woman, and for her ne- 
ceflary fupport and maintenance hath during all that 
time carried on the trade and bufinefs of a merchant as 
a Angle woman and foie trader, and as fuch was law- 
fully poflefled of the faid dwelling-houfe and ftiop in the 
declaration mentioned^ Rejoinder, That the faid Jofeph 
was born within this realm, and from his birth hitherto 
hath been and ftill is a fubjeil of our lord the king, 
owing allegiance, &c,; And that the ' faid Jofeph hath 
not at any time hitherto, abjured this realm, or been 
exiled or baniflicd or religatccl therefrom, See. To this 
there was a general demurrer, which 

Rcherts was to fupportt but he was alked in the Arft 
inftance by the Cmrt^ whefhex he^ cnidd diftliigulfli this 
cafe in principle from that cf 'Marjhall Rutton (a) ; 
on wl-.ich he urged the departuire of the hufband in thi# 


cafe 



fN THE Fortt-ninth Year OF GEORGE IIL 

cafe out of the realm, and confequently beyond the reach 
of procefs, under circumftanccs which evinced a per- 
manent defertion of his wife and country. And he alfo 
referred to feveral cafes and authorities, which cither bore 
again ft the doftriiie of MarJ/jall v, Ruttoft^ or diftln- 
guiOied this cafe from it; particularly that of de Gatllon 
V, VAigh{a^ \ where the wife having traded and obtained 
credit in this country, as a feme fple, in the abftnce pf 
her hufband, a foreigner, who refided abroad, was held 
liable to be fued for her own debts. n 

But all thefe cafes, it was obferved by the Court, were 
antecedent to thaj^ of MarJJjjll v* Ruiion ; and, fo far as 
they were eppofed to, were overruled by that decifion, 
which reflored what was the old eftablifhed rule of hw, 
founded generally upon the relation of hufband and wife, 
by which, with certain ^nown fpecific exceptions, no 
married woman was capable ef contratSing or a£ling as a 
feme foie, or of fuing or being fued as fuch. And Lord 
J'JUjihroHgh C. J. referred to MarJIj v. HuUhwJon 
which was under difculfion at the fame timc |p MarJhaU 
V. Rution, and was afterwards decided in conformity 
with that determination, as beating ftrongly upon, the 
prefent cafe. And the fame principle he faid was a£):ed 
upon in Chambers v. Domidfen (r). 

The only cafes mentioned by RoherJSt as fubfequent in 
time to thefe, were Carroll v. Bhneow (</), and Farrer v. 
Granard (e). The firft was the cafe of a knarried woman, 
whofe hufband had been tratifported for 7 years from 
March 1794, and during this timclhe had fold and deli- 
vered goods to.the defendant, for which the afllon wao 

Cd) t Gf Puli 357. where 'tUl the priof cafes arc coUt^^cd- 
(^) %SoJ,& PulL %t^. (f) 9 -EifA47r- 

{d) 4 K A Cd/. a;. 0) $ So. 

bfought. 
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brought, and which cAme to trial at the fittings in C. 
after Enjler in Jufte i8oi : and it was objcdled that the 
term of tranfportatiori being expired, the hufband was 
competent to fue for this debt. But there being no evi- 
dence of the hufband's return. Lord Aivanley C. J. per- 
mitted the plaintiff to recover. In the other cafe, which 
was in trinity term 1804, the Court overruled, upon 
general demurrer, a replication to a pica of covcrturcj, 
ftating, tliat the defenuant's hufoand refided in Ireland^ 
and the defendant in this kingdom, feparale from her 
hufband as a finglc woman, and as fiich contrafted and 
promifed, &c. : the Lord Chief Juflicc of C. B. faying, 
that the terms of the replication were confiftent with a 
mere temporary abfcnce. 

Neither of thefc cafes were coi^^dered by the Court as 
bearing againft the opinion they had intimated; and there- 
fore, without }iearingL;///e<A7/^, who was to have fupported 
the rejoinder, they gave judgment for the defendants. 


Saturday f 
June loth. 


The King a^alnjl The Inhabitants of the Parilh of 
Bridekirk in Cumberland. 


Toan indifl. 'J'HIS was an indiflnient for the non»rcpaIr of a con»- 
frihabitam" ol a* mon highway within the parilh; which, after ftating 
wpa^ ci”ah°gh- *he terininiof the highway, chargedthatarrriiji/i part of the 
plea ftaung that highway bctwcca fuch and fuch places (deferibing 

the parith was them with the length and breadth,) on the ill of "Junt 

immtmorlally ^ ^ 

divided inio 7 1807, &c. was out of repair, &c. ; and then it alleged 

townlhips, tiic 
inliabicants of 

which tcIpc^UvcIy wtic in’inemorially bound t04’«p3ir the highways t\ ithin their lerpeAIvo 
townlhips } and tliAt of itu- highway indifled Was witliin ihc townfhip of G Ji &c. and 
that the rtficlue, &c. wa^ wuhir. the tovvnHiip cf L. 11 Ifie. and tha*' the rcij)edlive parts 
ougitC to he repaired fy the jnhab)tant& of the refpetUve rownliips, &c. i.. bad ; without 
fpecifying wbeit fart of the lu'-hway l..y wUhiu one townftiipj and vs hat part v/lthin ilie 
oibcr. 

that 
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that the inhabitants of the parifh of Bridehirl were im- 1809. 

memorially bound to repair the faid highway. Thcde- ^ 

fendants pleaded^ that the parifti of BriJthirk from time againft 

. The Inhabitants 

immemorial was divided into feven townlhips (naming of 
them,) and that the inhabitants of the faid feveral town- ^'**°**^**>^- 
fliips refpedlively from time immemorial have repaired, 
indepciident of each other, when neceffary, fuch and fo 
niaiiy of the feveral and refpedlive ancient common king*s 
!ilghv/:\ys refpedivcly lituated within the faid refpeftive 
townTiiips as would otherwife be repairable by the inha- 
bii;.nts of the faid parlfh at large. That part of the faid 
part of the faid khig*s common highway in the indiftment 
fpeciiicd, and thereby fuppofed to be ruinous, now is, 

.mil during all the time in the indifliment mentioned Aj/A 
bryn fiiuati in the faid to^njbip of Great Broughton in the 
faid parilh, and during all that time was and dill is a 
king’s common highway, which but for the faid preferip- 
tion or ufage would have been and would be repairable 
by the inhabitants of the faid parifii aUafgc : and that iht 
; ejulue of tlx faid part of the faid king’s common highway 
In the faid iridi£lment fpecifiedt &c. is, and during all 
^he time, &c. hath been fituatc within the faid townfhip 
of Little Broughton in the faid parifh, &c. And by rcafon 
of the premifes the inhabitants of the faid parifh at large 
ouglit not to be charged with the repairing the faid parf^ • 

Scr. of the highway in the indiflment fpecified ; but the 
reJpefJhe parts thereof ^ fituate in the faid refpedlivc town- 
fliips of Great Broughton and Little Broughton^ ought to 
have been and ftill ought to be repaired by the refpedllvc'^ 
inhabitants of thefe refpe£tivc townfhips independent of 
the reft of the inhabitants of the faid parifli, &c. To this 
there was a fpecial demurrer, becaufe the plea did not 
fet forth or dilUnguifh nuhat part of the highway alleged 
Yol« XL X to 
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to be ruinous lies within the town (hip of Great Broughton^ 
anU Vjhat part within the townftiip of Little Broughton. 

Holrojd argued Ini fupport of the demurrer, that the 
inhabitants of the pJiIfli at large, being liable at common 
law to the repair of all highways within it, could only 
difeharge themfelves by fliewing with certainty on whom 
the burthen lay, and in what right. Tor which he cited 
V. SheJ/icld (a), R;u v. PenaWryn (s), and Rex v. Great 
Broughton [c). The plea therefore fliould have Rated that 
fuch a part of the highway, fpecifying it, was fituate within 
the townflilpof Great Broughton, the inh|bitants of which 
townftiip were immemorially bound to repair it : and 
that fuch other part, fpecifying it, (or the reftdue of the 
highway Rated in the indidment) was fituate within the 
townftiip of Little Broughton, and that the inhabitants of 
that townftiip were immemorially bound to repair fuch 


; other part. 


t 


ne Court were decidedly of opinion, that this objec- 
tion was well founded. That the parilliioners muft ne- 
celfirily know the limits of the fcveral townfliips within 
it i and were bound to fliew with certainty the parlies 
who were liablo. to repair every part of the highway in- 
difled, and in what right they were fo bound. But the 
Court offered to give Liitledale, who was counfel for the 
defendants, leave to amend before argument ; vvhich he 
accepted. * 

(tf) » (*) Jh sij. (0 5 *7«®» 

1R 
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The KiMg againji Teal and Others. ^/n7 2 id. 


T ms was an indictment Thomas Tealy Han- 

nah Stringer ^ G* Elhcvmgton^ and Sarah Cumberland^ 
for confplring falfcly to charge the profecutor with J>eing 
the father of a baflard child born on the body of Hannah 
Stringer^ which indi<ffmerit had been removed by writ of 
C Ttiorarl, at the inltance of the dtfendants, into this 
Court. Before the trial a noli profequi.wis entered as to 
Unpnah Stringer \ and at the lall Torh aflizcs Teal and 
Cu.rhcrland were convlded upon four counts of the irt- 


All rhp defend- 
Lonvlcled 
upon .10 irdKlt- 
iiKnt for a con- 
fpiricy mufl be 
prefert ,n olnt 
wlitn a moiion 
for a nt w trLl 
ih r!)jde on bc- 
h.iW of any of 
tiieni. 


didiment, and Etherington was acquitted. On the fourth 


day of the lad term TraJ appeared perfonally in Court, 
and Cochcll Serjt. on his behalf moved fur a new trial, on 
the ground that improper evidence had been admitted on 
the part of the profecution, and that other evidence 
tendered on the defendant’s part had been improperly' 
rejecled. 


The C'jurt Inquired if all the defendants who had been 
convl£led were then in ,court ; and being informed that 
Sarah Cumberland was not prefent, they faid they could 
not entertain a motion for a new trial in her abfeocc, of 
which, if granted, flie mull alfo have the benefit; be- 
caufi if fuch a precedent were once eftablifhed, the perfon 
moll criminal might keep out of the way, and tike tlie 
opinion of the Court by putting forward one of the other 
defendants who had been cortviifted. They inquired 
if the defendants had defended feparat^ely at the trial, 
w^hich was anfwcred in the negative but Cockel! Serjt. 
added, that he was now only inltruftcd by the defead- 
X a ant 
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ant iui.l that his client hatl no control over Sarah 
Cumberland^ .ind could not comj)cl her attendance : and it 
would be very hard for him in a cafe wh<^rc there was no 
pretence of any colliifion, to be deprived of the opportii* 
nity of moving for a new trial by her abfenting hcrfelf. 
But the Court fdd that they could not permit the motion 
to be made, unkfs nil the defendants appeared, or a fpeciai 
and feparatc ground were laid before them, for dlfpenfing; 
with the general rule. But they fdd tiiey would bear ii. 
mind what pafled now when thc^ <iefendants were broiiglil 
up for judgment. Ard the prufeciitor not moving lor 
Tears cominitUKiii, he v/as not committed into ci f 
tody. 

Afterwards, on the 6th of r^nd triin:! 

being prcfuiu in Court, IVlr. J el’ Ice Lnn'renccs rep >ri oi 
the cvidf'nce on the tr? :! rr:H ; and CcUv// Seijt. 
would then again have nu/vetl for a new trl.d : but i':z 
Court faid that the four d.iy sowing n::w' expired, he vv:ih 
not entitled to make fuch a motion; ihou^ih thi y w'oulfl 
hear any arguments wliicK he had to fngfpdl upon tl.e te- 
port, in order to fatisfy them in the pcrfcrninncc of ;h:ir 
own duty, tlip.t juftice h.'^d tun beeti dene upon the trial : 
and if they weiv of opinion, on hearing tlnofc aigurncnts, 
and confidering the hanied Judge's reporr, that there 
ought to be a new they would of tluiv ov^n accord 
award it. And they rx'ferred to The King v. ]lo!\ 5 Term 
Rep- 436. and to 2 /ie fChjgv, JUkhifon^ there clud. The 
defrndant’s counE I accordingly (latcJ the grounds upon 
which he impeaclu"d the former trial, and the Court laid 
they would confidcr of tlicm ; and in the mean time 
the Court committed the defendants to the cuftody of 
the marlhal, ^without making any rule for a new trial. 


And 
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Atu! now in tliis renn L'>r'! JiHi-'ilorou^hC. J. fuel that 
the Court hml coiifhl.rcd t!»e objections which had been 
made to the trial, anti nr»i iu the form a motion 

for a new trial, yet wiih the fuvie benefit to the parties 
coiiceriicd : and they W'.re of opinion that there was no 
foundation for cither of f}icm. A her this, anidavits in 
Were pu: iu t)y the defendants counfel and 
rc.rl, and tiie defendants weic diic<fied to b-: brought up 
for judgment on Alov^/iiy the t^ra of June, wdien the 
Court, tuning inio confiJcrution t!ie iniprifonment they 
h-id alrca ly fuffcicd, and the expences of the proftcu- 
tion, fcntenccd 'T^uii to fiK months, and Cutnhtriand to 
two months iniprifonm.er.r in ii»X^gaoh 

'Fhe objections wl'.ich Sejjr. urged on the 6th 

r.{ May agCmn. the wreiitfe v/cre, lit, that liannah 
who was vv.unincii at the trial on behalf of the 
•■rofecutloiT was an wltnefs. The general 

piupofe for .vi i h Ihe vva^ .::d • d w^as to prove tliaf (lie 
hnl fvv irn, at the i libation of the defendant 

7.b tb-^ prolVci'^or } h^^en tlie father of her 

‘'ofl ud ' liild ; bat th in ir-nh t!ie defendant Tea! w'as 
th.’ fitl»t:r ; and C'mu" qnm: -y (lie >7as to prove herfclf 
fotf.vori), ft was tin rctVne objedlccl on ihc part of the 
defendant, no'" only n (h't 'vas incoiiipet<fnt to contra- 
did the fa61 Hie li.id'b.fore fw^rn to j wdiich feemed to be 
admitted, he faid, by tlie Jeai ned Judge ; but that llie was 
an iticompvlent witjufj for any purpofe,^on ih.e ground of 
her acknowledged prijury and infamy. It was urged, that 
if flie had been convic led of perjury at common hw^, Oie 
could not have been examined atailunlefs reftored to credit 
feby the King^a pardon j or in the^afe of felony, by burning 
in the hand^ wlilch operates as a flatute pardon : and that 

X 3 it 
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it was not \ht, funtPjmfnt whic^- worked the Infamy, hut 
the cr'mc^ as dated by Lch Ch. B. Gilbert (a) and Haw^ 
hfu (Jj). That it made no difference whethe\- the infamy 
V/cT' found by verditt, or by the confc frK>p of tlie party 
tenderifli as a witnef? ; for there could noc be more certain 
evidence of the fact than the confefTion of the party in 
open court. Being afked by the Court what he Iiad to 
fay to the common cafe of an accomplice giving evidence, 
though admitting himfclf guihy of a fad, fuch as trea- 
fon, wliich, if convicted of it, would render him iiicom- 
petent ? lie anfwered, that there the accomplice did not 
admit himfelf guilty of the very crimen fain whidi 
iliewed him unworthy of being believed. [^Le Blanc 
obferved from the report, that the learned Judge at tlie 
trial was of opinion that the woman might be examined 
on thofe counts, which did not ftate that fliO went before 
a riugillrate and took the oath of filiation.] ObJotSlion 
was tiken that evidence could not he received of what 
the woman had fworn before the magiilratc^ wLlcli h^d 
been taken down in writing, unicfs the depofuioii ufiii 
was produced: on which the magidratc, before whom !: 
was taken., oflbrlng to put in tjic depofiLiou, though tlial 
was pur afide for the fake of regubitity at the intUnt, the 
cximiudtion of the witnefs went cn with refe- 

rence to fueh depofition. He tlien infilled much upon 
the cafe of Titus O.ite: (r), where the evidence of a wit- 
xitfd', that he had before, perjured himfelf at tlie fuggclliou 
of the defendaflt, was rejedled by this Court on a trial zi 
bar V though thfi witnefs had not beeh convidled of per- 
jury ; and this deqifion was approved of in the cafe of 
LUzabeth Cu/jjihig {d). yponthe fame principle one wh^H# 


{aj CiIL. L of Rv’d. itj. {h) z I/awk.ih. 46 / 19. 
J-) 4 T''* ^7- “ 10 Tr , 390, 


* • 


admi;? 
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etlmits himfelf to be an infidtl is dirquallfied to be a wit- 
nefs. [Lord FJlenhorough C. J. An infidel cannot admit 
^he obligation of an oath at all, and cannot therefore give 
evidence under the fan6tion of it. But though a perfon 
may be proved on his ow|i ftievving^ or by other evidence, 
to have forfworn himfelf as to a particular fa£t ; it does 
not follow that he can never afterwards feel the obliga- 
tion of an oath ; though it may be a good reafon for th-e 
jury, if fatisfieJ that he had fworn falfciy on the particular 
point, to diferedit his evidence altogether. But ftill that 
would not warrant the rejection of the evidence by the 
Judge, it onlygoet, to (lie credit of the witnefs, on vi’hicli 
the jury are to decide.] Ld. Ch. B. Qiibcrt[at) fays, 
“ another thing that derogates from the credit of a wit- 
nefs is, if upon oath he aHirmed dircftly contrary to 
what he afTerts,' &c. *, tliis takes from the witnefs all cre- 
dibility, injfmuch as contraries cannot be true.** And 
again he fays (^), that if the mother of a badard child 
charge two peifons, (lie lofcs her credibility, that ftie 
cannot charge either of them.*^ [Lord FslhtihoroughQ,^, 
obferved, that thofe p^iTiges, contrafted with others, 
pointed at the di(lIn£lion between ccmpcUncy and credit 
bility. And then called on Cockell to (late his other oU- 
ieflion on account of the rejeflion of evidence propofed.] 
The other objection amounted to no more than this, 
that Hannah Stripgei^^ the witnefs, having admitted that 
{lie had been connefted with two or three perfonc, the 
learned Judge thought it immaterial to examine witnefies 
tendered on the part ol the defendant to fliew that fhe 
had been alfo connected at other times with Several other 
perfonsj confidcring that by her own (hewing (be was a 


A 4 


i8op. 

The Kino 

Tf a'l 
and Uthcri. 


Where a witnefs^ 
adoiitccd hedcif 
to have been 
coitncdtcd with 
djiFcrtni men, 
and the pKl^e 
thoui;ht it im- 
matmal to hear 
witnertVs ten- W 
dcrcd by ihc 
drfcnd.vrit to 
fljew her con- 
nexion with 
other perfoob ; 
as leading; rnci c> 
ly to iheVame 
concluhon as to 
her clw.rader ; 
the Court being 
fatufied that ^ 
this could hivcv, 
had no irduence 
on the veruidt, 
refufed a ntw 
tiial on tuac '' 
ai.'Couat. 
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jSop. 

The Kinc 
i 

i’F, L 
'iwd 


loch. 

A £Afc of lane! . 
by <ALd, liivf, 
tht new iblc* 
to i old ironi 
lilt ttart of Sr> 
M it nely mu ft 
I'v tdken to 
r' •> 

71 i'hii:'-rau -ii- 1 
c.innoth: llu'- n 
b', <-x' rinljc L % - 
r{ e rn rt* ' Lo 
a hclflir-K 111 
0!d 71/w£ li - ti ; 
and 1 Hv « ici to 
^nir il AJ.- 

- ^ J€.r^!J*y ^ llO'.J 

given h;»!f a yr. r 
b'‘tnre AVt^’ "i ^i- 
•J jr, is bd 


common woman. But it was now urj^cd that tlie extent of 
lier proilitution might have fliaken her credit in a greater 
degree. On this Lord Ellenborcugh C. J. obkrved, when 
he afterwards delivered the opinion of rhe Court, at- be- 
fore mentioned, agaiidl the objedli/^ns, thu if tlie evi- 
dence had been admitted, it could liave made no differ- 
ence, at leaft it ought not to have ivi.’dc iny didcr^r. . 
in the Yerdii.1 


Doe, on the Deiiiiie of SrrcHu, Lea. 

JN ''j^clmcnt for lands in /rb'.yo^n’, the demife wis 
laid on tlie 12th of Oc 7 "cVr 1808, and it appean'd th:sl 
notice was given on the 24ih of IllarJ^y to cpviit on tins 
1 it.h of Ocfohtry Old M'uhndnias day. The fr.eT. were rh it 
the ori-.fota] teii'jnt, who had under-Itl to rliC dehoidaiir^ 
had in 1780 tal.cn tin: farm hy paroi iiom old Mtch,ii’U 
luris \ hbt after lioMiot' Tr about tbr»'e yent.^j, he took a 
leafe of ir for 13 year--, to hol<i /yort: ihe /n./l cf ut. Ivli 
chael ; aiui after thi- deUrmiitalion of that le.ifc, whieh 
e:^piriu rn the teiioiji had held cn without coming 

to any new agreernmt. It was thtreupen ohjrUcd at tlie 
trial, on the part of the defendant, that tlK tfiunt mull 
be taken to hold according to the terms of that leafe, and 
tiwit being to hold fro»n the feaft of St. Tilichnel generally, 
mull be taken to mean Ntw Mlvkue'ma^^ and could not 
h'! cxphir.ed by parol evidence t6 mean Old Muhaelmas \ 
and tlicn the notice to quit at Old Mkhnelmas was 
wrong. Chamhre J., before whom the caufe was tried, 
agreed tliat the terms of the leafe co.'icluded the holding 
to be from AW Mkhatlmai : b,ut that as the notice was 

ferved 
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fcrvsd before Nt'^a Lady-dry, ar,d the tenaot Irad thereby 
had more th.Mi fix moiUlis n^itice quit, no injuftire 

wa' done tc him ^ ^‘lui that tiie e fadicient ; 

he tiiiTcfore d tin* jury Tnoi a vcidicl for { " 

Unt a ' yoin: was v.-r\ , lu’ : ive th,* C ^ 'iid- 
xiMt^s ropnfrl u'avv t*i to ^ t i- r .1 n. ofuh, f [he 

Co'uc. r 'Mill .lihd, • Ten j ■r'.-’c‘E A nilc 

:n<: (ov tu •/ ] v.ri.u, ‘ . ivir; ’ -'o 'An/’ 1 o .‘ho lafi 


A"')'/ n,ul Ji .'/,' 1 »i‘, di. vi (.'t ..anie 'On'.-oP: the rule, and 
'’Tit. inlcJ, h/i, ihu /*:tL Vom Ahclhitlmas 


;; 

ily 

, th»'U;.'h 


ima 

lacu^ tliat ui 

dll he taken to mean 

r, 

. 1 A 


W’ 

a.\ c 

ap 10 !o of Ik** 

tv; 111'- 'AH by extrln- 

iic ( v’i 

/•jr 

, fiuh 

'4 s 

the 

f'elof lijo pi'i. vi'uio lioliiing, and 

ihr . 

’.di 


; 0 

i (h 

r pir.l s, t.’i 

mr ’A) ()M jMidjreL 

fjtii 

\ 

t L 

u<! Ki( 

rti 

1 1.. / ; , 


i 'iirt, 

rl'i. 

V. /// 

j 

, '1 

L /» 

kl'\l /'vlOt- . 

Vi'' J 1701, before 

hold 

I\e 

c. i 


Wit 

re the 

iv y w . 4 ^. tiom Mi- 


f:jclh'hu to M\ hiuiuiaSy :a\A tae lidiie*' n/'. ^;\'cn on the 
20th ot Ahifc/j l '/9 to (]u«t (’0 tin* i nih ot ( ' //i’; tollovv- 
; wh'cli was ohjfcltd to hr ijnjil as it ought 

to have been to quit either at Jid 'i |:eiu'rdlly, or 
cm the 29th of Sepumhur, lUit Evird Ktnyon permitted 
evulence to he given, that by the eullom of the county 
of Kent fuch a tenancy from AlicLiclinax, generally, was 
eonfidered to be OUl Mkhavlmus \ and held the notice to 
be regular. [Being afked whether the holding there were 
by deed ?J they faid that it did not fo appear i but that 
would make no difference *, for here the Icafe had ex- 

(j) This was cited from Runnifigtins Fjiflntut^ iii. The fame cafe 
li rt'porU'cJ in 1 Ef^, N,P, Caf. 198, with tome variation. 

plred 
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i8o<>. 


Doi drni. 
SncHR 


pired, and the tenant only held by uder the 

terms of it. adly, Suppofing the evidence to 
five that thc^jjtenancy was from New Aficljud/naf, yet the 
notice was fuflicient. The law required rcafonable no* 
ticc(tf)i which had been deemed in thefe cafes to be 
halt a year’s notice to quit before the end of the tenant’d 
year : and here the tenant had had half a year’s notice 
and more i for the notice was given before Nt'w Lady-c{:iy^\ 
and therefore he could not conipldn for no prejudice 
could enfue to him from the excefs of the time, and he 
had all the benefit of it if he pleaftd to remain after New 
Michaelmas, It was therefore different from the cafe 
where a notice is given to quit at a dliTerent quarter or 
half year from the commcncifment of the tenant’s hold- 
ing i for there he w6uld have to pay additional ren^ and 
be fabje£ied to all the Intermediate burthens of Ids te- 
nure. But here no fuch inconvenience could enfue. 
They alfo wifiied to rely on evidence of a fubfeqaent 
waver; but were aafwercd, that that point wa> nol 
Tiferved. * 


Lens Sefjt. and Cajherd contra were flopped by 


The Court, who were of opinion, on the firft point, 
that no cxtrinfic evidence could be given to explain the 
time of holding dated In the deed, which mud be taken 
to be from New Michaelmas, fince the aft of parliament 
for altering the dlle : unlefs, as Lord EUetmrough ob- 
ferved, there had been any reference in the deed itfclf to 
the prior holding. And nothing having been lliewn, 
(ubfcqucnt to the expiration of the kafe, from whence a 

to) Vide psr , in Ttmmlm 3 Sui t . 1 6og. 

incvr 
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new time of holding could be inferred, the tenant muft 
be taken to have held on under the terms of that Icafe, 
They v/ere alfo of opinion with the defejpdant on the 
fccond point 5 that con 11 dering the tenant's year to end 
at Nc'-iv Michaelmas^ the notice to quit at Old Michaelmas^ 
thougji given half a year before New Michaelmas^ was 
bad j fo» the notice muft be to quit at the end of 
the tenant’s year ; and if it might be given to quit 
1 2 days afterwards, it might as well be at any other time. 
That the landlord could not alter the period ,of quitting 
by his notice; and this was given fpecifically as a notice 
to determine the tenancy at Old Michaelmas ^ and not as 
a liberty to the tenant to remain at his option for fo long 
after his tenancy expired. 

Rule abfolute. 


Tayi^or againji Forbes* 

afiidavltof debt made by the plAitlff to hold the 
defendant to bail dated that the defendant was ///- 
dibted to the plaintiff in fo much, for goods fold and de- 
iivered to the defendant^ (not faying fold and delivered 
by the plauHiJj^ to the defendant.”) On which Burrciigh 
obtained a rule calling on the plaintiff to accept common 
bail, upon the infuflicicncy of fuch aflidavit: and cited 
Machcn-cw v. Mackenzie (/i), Perks v. Severn (k), and Ci- 
throw V. Hugger (f), as in point. Marryat now (hewed 
caufe, and faid that Cathrow v. Ilagger went further 
than the former cafes, and w'as decided without reference 
to Coppingcr v. Beaton (J), which was contrary to it. And 

(a) t ^TtrmRcp. 716 . (^) 7 194 . 

(.} 8 Eaji^ 1061 8 Ti'rm 2 Up, 33S, 

that 


Dot deiiw 

SricEJt 

ag^inft 

JLza. 


MoiJayy 
June j ilh. 

Affidavit of 

debt, ffaiiiijr 

tUai detendant 
was indebted ti, 
tile plaintillia 
f 1 much for 
j^oods fold and 
delivered, (not 
faying by the 
plaintilf ) to th 
cit fendanr, ii» ^ 
infufficienfr. 
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i8oy- 

Tayt-ok 

agQtvl} 

Jf*. Y. • >, 

Lord Ellenborouch C. J- The ^riflnefs re^ulr’-cl 
In thefe affidavits is not only to guard dcfendanis againfi 
perjury, but alfo againft any mifcoriception of the lav/ 
by thofe who m^kc the affidavits. And the IcariHi;; */: 
tny mind is aljvays to great ftriclncfs of conllvii'fb.o?! 
where one party i? to be deprived of his liberty by the 
kfX of another. 

P«T Cnnavif Rule abfolut: 


CAShS IN TRINITY TERM 

that the rr.i^'ining of this affidavit being obvious, tnr 
Court would not, as they had declared in the lad- 
mentioned cafe^ entangle the fn.rors in unneceflary nice - 
ties. r>ut by 


3finJaj* 

^twe Jithk 

'Where a writ of 
€11 or is allo‘vtd 
before the c>;- 
|>iration of l ie 
rime pci mi tied 
to the bail to 
render il»cir 
principal, the 
bail arc entitled 
to ffay the p'^o- 

cctdingj Jit-tind. 

them pu'.il.Pi, 
the wrltol eiior, 
on the te^ms of 
un-'itrukmK lo 
pay the dani-iits 
rt covered, or ’.o 
f'irreiicler the 
ticfcndr.rt whh- 
jn ^ days oi the 
d' tcimi; anon 
oi the v.n*, it 

*!f rtiiriirv.H m 

irtvour ot 
onivral p'c'in ' 

tilC. 


Si'RAN*.; ai-ainjl Monfrivat i . 

L A 2" obtained a rule on the priintiff to 
c. uf:’ pT(;cet:dings agrilnfi. r.lit; ba/! upca 

the writs of fi irt* fa' i ’-^ Pnoiild not be fi ^yed }^eTllilpg the 
writ of trior, the b.ui undert.iking to pay to the plain- 
tifl the dama^^’ ' rvcovrrcd, OR to farrznda' th' Jcjnula'^r 
witl)in J’our dr-ys of the dclernVin.uion of the writ of 
error, in caf: it ihould be determined in favour of the 
original phlntid' ( j). This was now oppofed by Mar- 
y\'d^ uulrfj the bail undertook to pay, tlie damages and 
co'.ls in the original action, the cofls of proceeding 
ag^inft them, and of this application, and alfo the coils 
in error, uithin four clays after the determination of the 
wilt of eiror, if determined in favour of the original 

fi7) TU), aL.v.rdirtg to the form of tlie rule in v. Anhcr^ 

1 liu ). j which was rcftrien to on moving for the ;ulf. 

pUintiffi 
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plaintiiT. And the quedion was, on which of thcfe con- 
ditions the proceedings were to be ftaycd. 

Tlie writ of capias ad fatisfaciendum iffited, and was 
lodged in the fherifF's office on the 25thbf ylprit^ return- 
able on the jd of May 5 on which non eft inventus was 
i\nutncd. The writ of error was tefted on the 6th, and 


1809. 

Spk ANO 
agatnji 

tVloN^RivATr* 


.'illowed on the 9ih of May. The foire facias againft the 
nail i Jued on the 8di of May^ was lo Igtd with the fh'^riff 
oil :he 9th, and was returnable on the 15th of May. 


'The alias feire facias iflued on the 25th, was lodged with 
flierifl* on the 26tli, and was returnable on the 2d of 


'Jiau, che fir ft day of this ter *11 : on which laft day the 
j'lie to appear to the writs of feire facias was given- 


^'tarryafy againfl the rule, urged that though a wilt of 
error was a fiiperfedeas as to the principal, it was aot fo 
is to the bail ; which was proved by the neceffity the bail 
were under to apply to thi- Court to ftay proceedings 
a‘>aiiift liunn, pending the writ of error; and therefore 
‘ .voiing to afk a favour of the Courtj they muft fubmlt 
to fair terms. The cafe of Capren v. AiJnr iiidced fceir.s 
to have proceeded on the ground tliat the allowance of 
tlie v.Tit of error was a fuperfedcas even as to the ball ; 
and that it was enough tha»' the allowance was before 
the lime indulged to the ball for rendering, though no- 
tice of the allowance were not given till afterwards : but 
that was decided by only two Judges in court, and ftands 
alone. Whether the writ of error there were fued out 
before or after the capias does not appear: but here the 
writ of error was not filed out till after the return of the 
capias ad fatisfaciendum, and the bail did not apply to 
ftay the proceedings till the time for rendering their 
principal was out : in which cafe it was faid by the 
13 Court, 
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18091. Courti in Richard/on v. Jelly (o), that they would not 
‘ give the bail any time for that purpofe, but only four 

s^ainfi days to pay the igoney in, after the judgment was 

WOWTKIVATT. ^ , 

affirmed, 

WigUyf contra, relied on the cafe of Capron v. Archer^ 
where a fimilar rule was granted on the ground, as it is 
, exprefled in the report, that the defendant's writ of error 
was allowed before the time was erepired within which the 
hail had indulgence to furrender the prinripaL That muft 
mean after the firft feire facias *, and ffiews that the al- , 
lowance of the writ of error was not till after the capias 
ad fatisfaciendum ; and the notice of the allowance there 
could not have been given till after the expiration of the 
time for rendering 5 becaufe the report ftates, that the 
writ of error was allowed before the lime expired within 
which the bail had indulgence to furrender. Here the 
allowance of the writ of error, which was on the 9th of 
Majf was clearly before the ifluing of the fecond feire 
facias and therefore within the precedent of Capron 
V. Archer {c) : and Buchanan v. Alders (J), W'here further 
terms were impofed upon the bail, went upon ihe ground 
that the bail were fixed before the writ of error was fued 
but y which recognizes the fame principle* [Le Blanc J, 

* (tf) % Stra. 1270 

liftems from i T/t/./, 145, 6. (ad edit.) and ttie rtfult of ilic cafes, 
that as matter of lUe bail cannot render tlieir principal after the 

> ftturn of the capias ad fatisfacjcndum. But by the indulgence of 
the Court, where the proceedings arc by bill, tl.c bail may render any 
time before the rifing of the Court on the rc|iuin'djy of tli- fecond fciic 
facta«, or of the ftrft fci. fa., where a feire feci is returned. Where the 
proceedings are by original, they may render at any time before the rifing 
of the Court on the appearance- day or quarto die poft of the return of 
tbelfccond feire facias, or of the firft, where a feire feci is returned. 

' (f) 3^Q, (rf) gKii/, 516, 


alked 
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fnlked if he were aware of the cafe of Copens v. Blyton (^), 
which feems to have proceeded on the time within which 
the bail applied for the indulgence, and not upon the 
time of the allowance of the writ of error. To which 
it was anfwered, that the pradlicc was diflferent in C. B.] 
And 


1809. / 

Stkavh 

againji 

MoNPi^ivArr* 


Lord Ellenborough C. J., after confulting with the 
reft of the Court, faid, that they were of opinion that 
confidently with the cafes which had been decided in 
this court, the time to be looked to was when the writ 
cf error was allowed, and not when the indulgence was 
applied for : and therefore in this cafe the writ of error 
having been allowed before the time allowed for render* 
5 ng the principal was out, the rule muft be made abfolute 
on the terms in which it was moved* 

{a) X New Rep. 67# 


Fricker againjl Eastman, 


Monday, 
June lltb* 


was obtained on the defendant to fliew caufe 
why a Judge’s order, dated the 1 7th of May laft, or- 
dering that upon paytaentof 62L 14/. the debt, and the 
cods to be taxed by the mader, on or before Wednefday 
next, all proLC'^duigs JJjouId be Jlayed^ (hotild not be made 
a rule of Court ; and v;hy the mader Diould not be di- 
Tcflcd to tax the plaintiff his cods : the plaintiff intending 
afterwards to move for an attachment upon this rule. 


A Judge's order, 

tnent of debt and 
coflehy a cer- 
tain day all pro* 
ceedings thould 
be ftayed," is 
only conditional 
on the defend- ‘ 
ant. 


On the 15th of May an order for lime to plead expired* 
On th«- i6th the defendant took <>ut a fummons for the 


plaintiff to fliew caufe why, on payment of the debt and 
Cods within a week, further proceedings fliould not be 
8 * flayed} 
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Fricker 

Eastman. 


flayed ; on which the plaintiff’s attorney confenled to 
the order in queftion, which was accordingly obtained on 
the 17th i and but for this order, the plaintilT would have 
been entitled to fign judgment for want of a plea on that 
day. Notwithftandmg this, the defendant waited till the 
24th of Alay^ when the order for the payment of the debt 
anii cofts was out ; arid then he j leaded file general ilTuv ; 
which the phiintiff rcfLifeu to occerr, and ap['<licd to the 
mailer to rax the cods ; the ni.xder Iiowever refufed io do 
fo, conficleiing that or^l jr to be • onditional : where upon 
the plaintiff obtained the prefen: rule; -^Aid ihc onedion 
was, whether fuch an cider were rcrulltioftalox ’ 

Barronu refided the rui r-^lving upon tlio genrr.!] an ' 
derhanding in the mailer’s odlee and amongd the pr a - 
titioneis, that fueh orders were only condiuonal la ibi, 
court, though peremptory in C 1’. ( • and fiu h l.e li». 
fidcd was the grammatical c(adlru'A;oii of the wui«!o of it 

TIo/royd, contra, iulined ihat as tlic cJcCl of fncL 
an order was to day the plaintilf freui prorcr’dliig in the 
mean time, it mad in icj r.atur,' bccophdcrcd as p:rtjnp- 
t'Ory ; and .dfo by rci of court diawn up on 

payment of a fuM of rnonc/, v. mrli aiC always dci'med to 
be compulfory (/'), except in tlx- ( ommon cafe of pay 
iug money into wljcre there is no Ray of pvM« 

cecdiiigs. 

Lord Ei i.i-MiOROUGH C. j. u is true that the onkr 
procured for th*: defc;id;int an immediate day of proceed- 
ings up to the '>'4th, by which he has fecured to himfelf 

\a) Vide La) Kit, 2S3 Pr. Rfg. 259. 

{ b ) King 7. r. V. 5 rt:r; 257^ 

an 
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nexed to and a coach-houfe Jort huilt on part of 
fuch ground, by aftually occupying li^rinr 

part of the time, and by receiving ri\t of a tv.i ujV 
whom he let them during other part of itTv ^ afttr 
Mr, death, Mr, then one of mem- 

bers, at <i corporate meeting made ehuice o[ rhv faid 
dwuling-liou;\; v. ith Its appnriciianccs *, and an entry cf 
fiicli option of his was made and diJy ti-^ned n their a£l 
ijook : ‘‘ At a ni-'Cting of the princip'al and com man jity 
“ of vi -iM-.) '\l‘<relhid on the ijd of Augdjl 1779, t!jC 
“ dw^elliirr- lie Life with its appurtenances, late the tlev. 
W, bv.ing declared vaciiit by l.is death, the 

]^ev. Mr. <S 7 e///’v.v docs !;crchv an option therCv;f 

Ihr his (I n.^^-lioufcd' .VA 7/v;, i ' rigl.t of Ins 

I'/.d uftlvc lui.i 0[Ulon, continued la the cxciulive er.j v- 
;ncur of the fdil vii.nial houfe, and the laid annexed 
fl dde, coaeli-hoor ,nui prroiltcs, by Kiting anil receiving 
ilic ivn.a of them for liis own f.-'parate btiitfir, until Ins 
dcat!i on tiu- gctl\ of O.v./'c'r i/d^; i he occupying ano- 
ther h.oiuh liiir.Lll, The Rev. Alojl's 7^c4/.';;7, .40 ihir 
i o'Td'jr td' the corper itlon, renred the Kuo ii; ible, co 
lioiife, and p^vonnd, as icir.ni to Mr. S/:cf!!ofi at tlic 
of his death. ; i'a.l been hid oat iurt paiilng Tvl''. 
^foghtfr^ own vleai-al licc-fe, which rooncy ha'i !‘‘e. o. , 
rowed tor th.it purp d : from thc lje.ni and Ch .'t f.f 
ChnJ:rffer, to be repaid ’c? them out of thf ll^arc .-i.i .g 
to him or his luce dihrs in that houfe from cert t.o dinu ’.1 
fr(»rns Lulled bread money payable to the Df.aii and Cltap- 
Ifr, and diviiible in certiin pioportior.s amongl th.e 
vicar.'^, and other members of tin: cathedral, 11* is \v..s> 
tlxi ufual rnethorl lif I. irs^ing the t»xpence of icpi.iing 
tlie four vicarial Iioi/’S. lYr. To;'h:ll ..ml Mr. Iih:,yL'^ t];e 
tiU’inbt'rs who fuecced' d Mr. came to an ar- 
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rnn^en'.(::nt fur tlieir 'VjQtu.il accciminodation, that Mf- 
inllead of^*^iaking a new option of the houfc 
ff'ibling and pieifuif^js, wiiich had become vacant by Mr. 
S!\i 3 t^n s dciVlIi, fhculd continue ttie houfe he had fo 
repair;:dy^nd have the hLroremciiticjiicd liable, 5^c. with 
that hnule fo lr;ngas Air. Alo^re Ihould have tl;c ciwclling- 
hoC^fc and rell of tlie prtnnfes i'o vacated hy Mr. Sbe^iton. 
^riie following LZitry in the aCl-book was rnaiie and llgned 
by t)*e four members at their next corpcr.Kc meeting, on 
the 2! ft jiAj'ii: 1706. It is liiai the four 

vicarial lioui'es, iiu I tiding the b.iii.iii ':s and gardens 
** nnw holdv.!} v. ).h ihe rcfivcd i /t ly, Oiiill during the 
“ j d:.r hves <^f (be nrelVnr tnc'obcr.s of the body be en- 
1 as f(‘Uoivs ; vii.. tliat (he imule, buIMings and 
*' 5j, .!U'. r.'. now hr th.' p'.uhiihMi of Mr. To^Lill fliall con* 


ilnue to he enjoyed by him. and that in confiHeratioii 
‘‘ Ci hi:, havir.g t xpeuded a confide rahle fum of money 
hr tlic rcjJih'iof fuoh liouie, lie iltrill and enjoy 
tl iTcwidi the ft.'ble, co.icl>l*onfe, hay and ftrawloUs, 
a-’d in the no v/ .alfo in Iji:; p^'fll'Hion. 

“ i hat chc L nftV. buiidings, and garden, Lut' iii the oc- 
“ cu.pation of the faicl jH'fci Tcgldl^ and nov/ of Sarah 
widow, or her under-tenant’s be enjoyed by 
«' Mr. JVaJhr, That the houfe .n'-d buildings (except 
«* the laid liable, cuJ^cli-Iiouft*, h^iy and Itraw lofts, and 
“ yar<l) ami il*.c ga rden to fuch houfe and buildings be- 
” longing heretofore, in tlic occupation of Duhet 

fpin’l ^r, fluil enjoyed hy Air. Mo'jre : and that the 
«« houfe, kwybrgs and garden, lale in the poffcfiioa of 
the Hc|p^. Shttiiot;^ and now of Sufajinak Newkvii/e^ 
widow, (hall be err joyed by lV!r. MicUU'touA^ . la 1793 
Mr. ceiiLd to be a member; and thereupon a 

new option took place conformably to the following entry 

made 
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niide and duly figned in the a£l book. At a meeting 
** of the principal and commonalty of the vicars at the 
common room aforefaid on the !6th of November 1790; 
the Rev. Mr. Toghiil having quitted the body, the Rev. 
** Mr. ^/wj/irrnude an option of the houfe, buildings and 
garden, now in the occupation of Mr. Togbiil. And 
“ the (table, wiiich at a former meciing it was agreed 
the Rev. Mr. ^foghill (liould enjoy with the above- 
mentioned houfe and premifes, it was now agreed 
** (hoiild be enjoyed by the Rev. Mr. Mcore^ as appurte- 
nant by right to tlie houfe and buildings and garden 
'' now Iield by the P..cv. Mr. Moore. And it was al/b 
agreed that tlie Rev. Mt, Ne'Lvman (the newly ele£led 
member) (lull enjoy the houfe, buildings and garden 
in the occupation of Mrs. Heathy reUnquidvtd by Mr. 
If^atkcr'* From the date of tins entry till Sept. 1806, 
Mr. Moore ^ in virtue of fueh option and aft, continued 
to hold and enjoy by himfelf or his tenants the vicarial 
houfe, garden and appnrteaanccs held by ivlr. JFarifig, 
with the additional liable and premiles fo purchafed anvi 
annexed thereto as already (lated. Shortly before the 
2d of Sept. 1806 an agreement was framed for a le?Te to 
the late Mr. Dre^\ and accordingly a leafe under th^ 
corporation feal was executed oi> chat day, of a part of 
the ancient garden offuch vicarial houfe, which had never 
been leafed before, together with the fuid additional 
{tabling and premifes on the nonh hde of Canon^ Lancy 
within the clofc of the cathedral church aforcfald, con- 
taining in breadth from north to fouth 19 feet and a half ; 
to hold to Mr. Drev) (ot 40 years from the preceding 
Midfummer^ at the yearly rent of 8/. On the fame day 
the following entry was made and figntd in the corpora- 
iton aft book ; which^ after mentioning the execution of 
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I'uch lealV, flales the true arrany^i m«^iu under winch k 
was executed. ‘‘ Scptc'niber 1806. Agreement rc- 
•• htiic to Mr. Drew s fine, aiiJ all fubfequent fines. — 
“ And it was at this meeting r.grccd, that as fuch (lable 
‘‘ and piece of grotind were always conlidcrcd as at- 
tached to the nidTinn’e in i!ie fiime clofe, belonging to 
the lame principal and cornmoiialty of vicars, now 
** enjoyed by the Rev. Mr. M.ore^ ihc prefent fine fliall 
be wholly received by him : and that all future fines, 
as well as the qmt rent rtfi rved, fhall be paid to him 
“ during the whole time he fhall continue in the enjoy- 
“ ment of the fame houic. But that aft(*r I’licli peiiod, 
fuch fine (hall be for the mutual b.-ncfil of the body/’ 
The fine on granting the fAul Icafe, amounting to 30/., 
was accordingly paid to Mr. Aloore, Mr. Drew Ihortly 
afterwards took down the old liable; and upon the feite 
where it had flood, and upo.n that part of the ancient 
gvirden-ground of the vicarial boufe, which was included 
in the faid leafe to fiim, built a new dwelling-houfe and 
offices, with a fmall garden attached thereto ; and thefc 
premifes were carried by Mr, Drew into the ancient gar- 
cl(!n of Mr. AIo'iyc\ vicarial houfc, to the extent, from 
Cufiof: /.7;/c, of 20 feet C inches, at the narrowed part, to 
23 feel 6 inciies, at the broadeft part; being 4 feet more 
than had been leafed to him by the fdd corporation as 
aforefaid. Mr. Z)ri-7adled in the commencement of the 
year 1808, leaving the defendants his executors; who 
were at the date of the demife, and fllll are, In the re- 
ceipt of tlie rents and profits thereof. On the 29th of 
Au^ujl 1S07 the Rev. Mr. IValker^ one cf the faid vicars, 
refigneci !iii office ; and on the fame day tlie Rfior of the 
piainilfF was duly appointed in his (lead. At n corporate 
meeting on the 30th of October in the fame year, Mr. 

Me^ore 
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JlL's:’ '\r-tp\' op^^ion (.f* vijcirial houG", 

v,i(\-r:il hy r • '"^; JVaiktr^ the plain- 
ti^T's i 1. V m.v.^c op'- .. ; ’ ■ /jemif(\s ri l’^ajUKlicd on 

tl.-:u O ' .fi l>y M . and ibe ^'ollowinj^ entry 
ti* "'l ot vv ts niadi‘ : 1 L-: adl book, and alfo hv' t!ic 

fiv^ral then rv ^rs. Meiii-cr this nor Miy of their 
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ot/ier t-. il irr<^ w('r under tln-ir c'»rp*'ratf" fcal, 

eX' t'pi th^' h- ,ie to Drtvj. “ At this mtetin ? it 'A’as 
“ -‘liu ajoc d tiiit til- Rev. MUhr^ the newly- 
‘‘ eiedeil rrit'^nb^, fin uld enjoy the h.'^ufe and garden 
** L'P'V in 1:10 f rcu.v t’oi; of Mrs. Rili'yy and relinqnifiied 

by the JMr. 

Mr. MUbr^ hiviin.^ unce becnnftc acquainted with the 
betore-iiif .C' Mied f-:dis concerning Mr, 7 )# fair’s Icafe, 
brouglif rhio ej dment for the recovery, well of 
the oet(»re-ai?mion'v.^d parts of the ancient garden of 
liis vicaiial hn^^fe, ns ?lfo of tlie fcite of the ftaMe fo 
leafed to Mr. Taies^ and furrendered as above fet forth \ 
tocerher s^ith the new er^flions on the fanic refpecUvely. 
Mr, Miller^ at the time of the demife laid in the cje£f- 
nient, was not in the actual ocebpation of the fuld vi- 
carial houfe and premifis, of wliich he made option ar> 
aforf faid, or any part thereof \ but the fame were at that 
time, and at the time of the trial, in the pofl'effion of 
Mrs. Rtlty^ who had been tenant from year to year to 
Mr. Moore at the time of his refignfeition, and had never 
received any notice to quit. 

The queftion for the opinion of the Court was, Whe- 
ther under thefecircumftanccs thephintiff's lefibr were 
entitled to recover the whole or any part of the pretties 
in queftion ? and the poftea and judgment were to be 
entered according to that opinion. 

z 3 
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Martyat^ for the leflbr of the plaintiff, ftatcd thait ht 
claimed by tills cjcfli^ent three diftinit parcels; ift, the 
encroachment made by Mr. Dre^w of 4 feet in the vica^ 
rial garden anciently attached to the vicarial dwelling- 
houfe with its appurtenances^ of which the leffor bad 
made option ; 2d| that part of the fame vicari^ garden 
which was included in the leafe to Drew ; the feire 
of the ftablc and coach-houfe, part of the freehold orl'- 
ginally belonging to the corporation which had been 
leafed to Tates^ and purchafed by Mr. Warhig for the 
purpofe of being annexed to t}ie fame vicarial houfe, 
now the property of Mr. MilUr^ and which had been 
accordingly fo annexel by the corporation, and which 
had been enjoyed by the predeceObrs of Mr. Miller in 
his vicarial houfe as annexed thereto fince 1750. lie 
then contended that by the preferiptiye cuftom of this 
body the freehold of their eftateSy which, before any op- 
tion made according to the cu(lr>in| was veiled in the 
whole corporate body, by fuch option made and entered 
in the a£l book became veiled in the individual vicar 
choral to whofe ufe it was appropriated. And that the 
poirdTion of Mi!S. who t0«^ the viqarial houfe and 
premifes of Mr. Mille/$ pred^eceiTor, as hia tenant, was 
the fame as his own individual poflTefEon. To fliew rhe 
nature of this intefeA in the vicars choral, and that after 
the option made, the,lellhtrdf thd plaintiff had fuch a free* 
h(dd intereft in every pii|t46f -th^ premifes appropriated 
to his dwelling'heufe as wouM^nable him to maintain 
this ejeftment on his own .de^fe^jvjje referred to Cp. 
Lit.%. a,f where it is laid th^i|b|^^|||!i.>land be the moft 
fixed inheritance, higheft and mod' 

sbfolute eftatp that a m^'an fiinre» |et may the fame at 

. , fcvetal 
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fereral times b-; moveable, fomctimes in one perfon, and 1809. 
alternis vicibus in another i nay fonjetimes in one place — 

t ^ ^ ^ COOOTlTLf» 

and fometimes in another: as if there be 8o acres of ontheDcrmircof 
meadow ufed time out of mind, to be divided between 


certain perfons^ and that a certain number appertain to 
each ; e. g, io A. 13 acres to be yearly afligned and lotted 
out •, fo as fometimcG the 13 acres lie in one place, fome- 
times in another-, and fa of the reft: A. hath a moveable 


egatnfi 

WiLSOS* 


fee-fimpie in 13 acres. Tlie nature of^this eftate is like 
that of a Doan and Chapter, where there are not a fuffi- 
cient number of houfes for the canons and prebendaries, 
who then occupy them in fucceffion: during^a vacancy, 
the freehold is in the Dean and Chapter \ but when the 
houfe is appropriated, the freehold Is in \he refidentiarry 


canon or prebendary. Here, then,, by the appropriation of 
the ancient vicarial h6ufc to Mr* Miller^ which had been 


formerly held by Mf. W^aring^ thc^freehold of that and 
of. the ancient gailfeni ami of ^ill other the premifes an- 
nexed to the occupation of that dwcllingdioufe, became 
abfolutely veiled in Mr, Miller \ and therefore as to 
that part of the premifes fought to be recovered, which 
was part of the ancient garden belonging to the dwelling- 
houfe, and which is piot )nclude(j|'in the vicarial leafe to 
Mr. Drewy there can ^ that th^ leflar is en> 

titled to recovSir. adl/i; As to Jptat part of the ancient 
vicarial garden ;(tiider tlie yicartal leafe, thpugh the Hat. 
14 E/iz, c. 11.'/ retraining ftatute of 

the 13 Eli%. c. jp.y fo at t^enable. e^cfefiaftical bodies of 
this defetiption to4bAi^|^urea moaging„to them for 40 
years; yet they the latter ftatute*from 
leafing dvireHing<rhni^^^Q1R^tb^pbb1itation of fuch per- 
fons, and are reqo^ed^^ld’ re.fei^e'tbe accuftometl yearly 
rent at leaft} which latter ftipulation would prevent 
'f Z 4 them 
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them from leafing that which had never been leafed be- 
fore, a.‘ w^cll as the prohibition to leafe houfes for the 
habitdiion of the ecclefiaiVical members of the body, 
which would extend to ancient gardens annexed 10 fuch 
rcfideniiary houfcE. And Uiough thefe houfes h^ve been 
leafed, yet that has been by the individual vicars choral 
to whom they were appropriated. 

The Court here interpofed, and fuggefted to Jlfarryat^ 
that iuppofing Mr. Miller were entitled to demand from 
tlic corporate body the appropriation of all that he now 
fought to recover ; yet having agreed at a corporate 
meeting of the whole body to take only that which was 
then in the p’^fT-flioh of Mrs. i^vAy. of whicli the parccL 
fought to be recovered formed no part : and the cuflorn 
being flared in the cafe to be that the members, according 
to feniority, txcrcifed an option to take and enjoy in feve* 
rally the feveral vicarial houfes with their appurtenances; 
of which an entry is made in the corporation adl book 
and figiicd by the members; the difTiculty was to (hew 
that the lefibr of the plairuilF coifld not relinquifii hia op- 
tion to take any particular part of tliat which had been 
enjoyed by his predecelTor ; and that though he had not 
made his option to take thofe parts in feveralty, he 
could neverthelefs maintain an ejedment for them, as if 
he had a fevefal freehold in them. 

Marryat then contended that the vicars could not re- 
linquifh the rights attached to their vicarial houfes ; and 
that the Icflkr having made his option of his prefent vica- 
rial houfc, the rig“.t td every thing appurtenant to it was 
necdlLiily vtftrd in him in virtue of bis office. That his 
ignorance of what were his rigHtb, at the time when the 

choice 

% 
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choice was propofed to liim ami he made his option of 
that which was prnpoff'd, could not bind him when he 
was afttrwards btittcr informed of v;h.\t his rights were. 
That no agreement of the individual nor evf*n of the whole 
body could alter or abridge the rights of the vicar choral ; 
and therefore no fucli agreement could abridge his right 
of occupation attacheti to hU office ; thefe were the ori- 
ginal feparate freeholds of each: they could not even 
amongll themfclves carve cut their poffcflions differently 
from that which liad been anciently feparated and occu- 
pied together by each vicar choral 5 for otherwife a ma- 
jority might a/lume to flure the whole amongft themfelves 
exclufively of the reft- 

Lord Ellenborough C. J, The members of this 
corporation have eflates in common ; and they appropriate 
from time to time certain vicarial houfes with iheir appur- 
tenances to be enjoyed by each in feveralty. Then granting 
lor argument fake, that the leffor of the plaintiff may infill 
on the appropriation to himftlf of the entire houfc and gar- 
den as held before by his predeceffors; yet if he agree to 
take lefs than he is entitled to, why may he not do fo? 
.and how can he maintain an ejeftment for that which 
lias not been appropriated to him in feveraky ? What 
feparate legal title can he have to that part before any 
appropriation ? By his own Qiewing there muft be an op. 
tion made by him and entered in the a£l book, in order to 
give him the right : and no fuch option has been entered; 
but on the contrary the entry is of an option by him to 
take fomething lefs, and not that which he now claims. 
The option muff be m;fde and entered to take the entire 
thing, in order to give him a feparate right to the entire 
thing, lie has not therefore brought himfelf within the 

terms 
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tcrm3 of his ow cuflom as ftator! in ihe cafe. When 
he claims his entire rights, and does not arcede to an 
agreement to take lefs, and when the body (lands out 
h^ilely againft fuch a claim, we will try that right ; 
but we cannot do it on this caft, where he (l?tcs that an 


option has been made by him to take Icfs, an^i he does 
not bring hlmfclf within the cuftom. 


Gnost J. agreed. 


Le Li-ANC J. Suppofe no option liad been ma Ic 
amongd them of any fort, could Mr, Miller^ on being 
appointed a vicar choral, have brought this ejeflment ? 
He could not have fet feparate right to this pro* 

perty without an option of it duly made and entered ; 
for when the body came to make their options, any one 
who was his fenior might have taken it* 


Bayley j. The vcrycttftoln relied on by the ItfTor of 
the plaintiff (hews that fomething was neceff'ary to give 
him a legal title to this particular property, which it ap- 
pears has not been done in this inftance \ namely, that he 
(hould have made an option to take it, which is to be en- 
tered in the corporajtion aft bpok, * 

^ . PoAea to the Defendant, 

W 48 to hare argued for th(t defendant. 
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CoRMACK agaihjl Gladstone. 

^HIS was an action on a policy of Infurance on the 
Ihip Befs^ valued at laooA, and on the captain’s 
books, cloaths and Inftrumeiits, valued loo/., at and 
from Stockholm to New TorV* The interefl in the fliip 
was alleged and proved to be in the Earl of Selkirk^ and 
the interefl in the bookSj doaths and indrumentSi in the 
captain. The lofs was alleged td be by the perils of the 
fea. At the trial before Lord Ellenborough C. J. at Guild- 
hall a verdi£l was found for th^ plaintiOr, fubje£t to the 
opinion of the Couf t on the fallowing cafe.^ 

Ill Augujl 1803 being Stockholm^ took 

in a cargo of 62 live Iheep to bO carried on the voyage 
infured, and failed from thence on the 14th of that 
month. An agent of Lord Selkirk failed in the veflel to 
take care of the Oieep. Under (landing that the veflel was 
to touch at FJftneur h# did not take Infufficient provender 
for the (heep at Stockholm for the voyage to Ne^v Tork, 
The fliip in the regular courfc of her voyage touches for 
convoy, and to pay the at Eljinevr^ where fuffi* 

cient provender was. taken on board for-the voyage ; but 
the (hip was not thereby delayed at all in her courfe; the 
whole additiofl^l p^render' being on *board before the 
^ound dues could be paid. -In'all other refpe£Ia the (hip 
had fufficient water- and provifions fpr the :voyage front 
Stoiihahn to IVfw Terki '. fTbe Ihip proceeded immediately 
nnder ednvoy from the "vbyage infured, but 
was loft by the perils .bit. th1e fea, .l^.,tKe p^ort (hould be 
pf opinion.'t^t the plaintlii was not, entitled to recover, a 
' V V' - ■' nonfuit 
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perils of the Tea. 
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nonfnit was to be entered : if he were fo entitled, the 
verdi£l was talland. 

Scarlett for the defendant, having been called upon by 
the Court to begin, attempted to diftinguifli this from 
the cafe of Raifie v. Bel/ [a) ; becaufe there the fliip had 
been originally fitted out with every necelTary for the 
voyage which could bj procured at her lading port, and 
it was unavoidable necefilty within the perils infured 
againfl which compelled her to put into anotlier port 
during the voyage. But here it appears that the vcfl’cl 
kfther lading port without a fufBcient ftock of provender 
for the flieep, which fhc might have hid in there; and 
therefore (he failed with a necclTity impofed upon herfelf 
of flopping fomewherc in the progrefs of her voyage to 
get more ; and if (he had not found an adequate ftock at 
Elftneur^ fhc muft have touched at fome other place to 
obtain it- In Delaney v- Sioddart [b) there was a ufage of 
the trade to proteft the taking in an additional cargo at 
the place into which the (hip was driven by llrcfs of 
weather; without which it would have been confidered 
as a deviation- But here there was no fuch ufige*, and 
the underwriters could not calculate upon the fliip going 
into Eljtneur for fuch a purpofe. 


Lord Ellenborough C- J. The not uking in fufli- 
cient provender for the (beep at Stockholm^or the whole 
voyage is not like ncgle^ing to take a fuflicient crew, 
or tackling, or other neceiTary relating to the equipment 
or navigation of the fliip ; but this omiflion only a(Fe£lcd 
the fafety of the cargo of (beep \ and while the veftcl was 

(tf) 9 Eaft, 195, (A) I Term 22 • 


(laying 
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{laying for other neccffary purpofes at Elftneur, the pro- 1809# 
vender waa laid in without any delay of the voyage ; ^ 

which brings the cafe within the principle of the former ifgaxnfi 

, CLAiJSaONS* 

decifion. 

Grose J. agreed, 

Le Blanc J. The veflel left Stochholm with the fore- 
knowledge of the agent that flic muft go into Elfineur for 
other purpofes in the regular courfe of her vjiyage, when 
he might complete his flock of provender during the per- 
formance of thofe other purpofes. 

Bayley j. It docs not fijjlow that the matter might 
or would have gone elfewhcre for provender, if he 
could not have procured it at Elfif^tr withour deUy- 
ing the voyage. The Iheep might have been thrown 
overboard, 

^ Poftca to the Plaintiff. 

PulUr was to have argued for the plaintiff. 


Thornhill againft The Men inhabiting the 
Idlrnlhip of Huddersfield. . 


^pHE plaintiff declared in cafe, and ftated iit his fitft An afllon on 
count, that fomc perfon of perfons, to him un- up'orth!'rtat. 
known, on the night ol the i,6th of 1807, with y 

^ . Rile veil, to re- 

covn Haniagcs againft the in^n^tant^ of the adjoining townlhip for trees, coppice, .md 
Uiulciwood, unlawiuUy and Ifelon'iOuny b* 4 rnt hy ptrfbns unkt'ovvn ; thoucli the cUuIe 
the j>ariy grieved to roj6o''er his wamagef In the ftasn<r avrl f/r v 3s s^ivcii by 
the ftar. 13 KtL i. /L I. c. 46. for dikes and hedges overthrown by jiciiuns m the j 
upon whieh the ulual ccurfc of proceeding has been by the wiii oi noci^nutr. 


6 
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force and arms, Huddersfield in the county of Toirh^ did 
wilfully, unlawfully, and felonioufly fet fire to, burn, and 
deftroy 500 oak trees, &c. of the plaintiiT, (landing, 
growing, and being in the townlliip afore faid, of the va- 
lue of 300/. and certain coppice wood, and certain under- 
wood growing on ten acres of land in the faid townfhip, 
of the value of other 300/., without the confent of the 


plaintiff the owner of the faid feveral things fo fet fire to, 
burnt, and deftroyed, or of the perfons chiefly entrufted 
with the care and cuflody thereof; againft the peace, &c. 
and againft the form of the (latute in fuch cafe made 
and provided ; whereof the defendants had notice ; and 
that fix months had elapfed fince the committing of the 
faid offence ; and that the parties committing the fame 


were not within the faid fix months next after the com- 
mitling the faid oflSnee, nor had hitherto by the defend- 
ants or otherwife been convifted thereof : yet the faid 
defendants tiot regarding the (latute,&c. had not, though 
requefted, made any fafisfadion or recompence to the 
plaintiff for the faid damage by him fuftained as afore- 
faid, but had thereto refufed and dill refufed fo to do. 


The fecond count was the^ (ftorie, except that it omitted 
the wprd fehnmjtyz and the whole concluded to the 
plaintiff’s damage of 400/* The de^end^nts pleaded not 
guilty: and the caufe was tried before J. at 

Torfi^Zfihttx a ver4iil was fouijd /or the pl^tiff for 373/., 
fubjeft to the bpimoh of the Court 'oh ‘ lie following 
cafe. ' ^ , 

The plaintiff; at the time of;; c^himitting the offence 
mentioned in the mentioned, was 

foie owner and proprietor of,a/p|?.titation fituatcd in and 
furrounded by the Wwofnip^ Budderfiild- In the 
night of the i6ih of the fame ww wilfully 

fet 
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fet on fire by fome perfon or perfons unknown to the 
plaintiff, and five acres thereof were burnt and deftroyed, 
without the confent of the plaiuiifF, or of the perfons 
chiefly entrufted with the care and cuftody thereof. The 
fire began and terminated in the tow'nfiiip oilludJerf- 
fields and the agents of the plaintiff ufea every me^.ns to 
difeover the offender or oflenders, without fuccefs. It 
was proved that the perfon or perfons committing the 
offence was and were not within fix months after ccni- 
mittingtbe fame, nor had thitherto by. the defendants or 
oflierwife been convifted thv^reof. That the value qf the 
trees, wood, and underwood,- deftroyed by the ^fire, 
amounted to 372/.; and that" the adion was not brought 
by the plaintiff againft the del'^ftdants till more than fix 
months had elapfed after'the fire. The queftion was. 
Whether the plaiiuiff were entitkd fo recover i , 

Ainjlle for the plaihtiff began by referring to the fta- 
tutes giving the remedy, and on whidi^ the aflion w'as 

■ - , , - I -> • ^ \ 

framed. The ftat, 6Gea.’i. c, 16. for protefling this 
fpecies cf piopehy. and for prowdiog fatisfkdion for 
the damages the refpe£lir6 propridfors thereof fha!2 fuftain 
by the unlawful afts there ftated, ciiijdfs, that if atty per- 
fous fliall by day or.hight take, deftroy, tor burn, &c. any 
trees, underwoods, copp'vpe woods, ^c. M'ithout confent of 
the owners, Ip. *'Tuch owni;TS,&c. damaged thereby,fluU 
have fuch remedy, and have and receive fuch fatisfaflioii 
and rccompenceof and from the inhabitants of thepariiK^S, 
towns, hamlets, villages, or places adjoining^op fuch wood 
grounds, &c. and rdcdfet'fjuch damaged aga'uift theparifb, 
&e. or places aforefit%’aihdHh>'t}iefi(h<t tdapher and form 
as for dikes and' hed'^Vl d^ttrthrewni ^clTas by the ftat. 

12 Ed, i. Jl. it\c.'46> is fet proyided unitfs 

u. ■’ ' ’> ’{; , '■ . . , ■ 

I ■ the 
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the offenders Ihali by Cach parifti, &c. be convicSec! of 
fuih offence within fix moiiths from the comnnAioii of it. 
'Fhe flatute of Ed. j. to which reference is made merely 
Hates that when tl.r liieu of tlic towns near will not 
indi».^t fuch as be guilty the ftft, the towns near ad- 
joining thall be diftrained to levy the hedge or dyke at 
their own colt, and to yield damages . Upon thefc a£ts, 
he contended, that the gentral principle attached, that 
where a flatate prohibits a v/rong and giv ?s a remedy to 
the parly grieved, without prefcribing ilie mode of il, the 
common law intervenes and fupplivS the h*rm of a(Slion ; 
of which inflanc‘s i.rc given by Lord Coh («) in his Com- 
ments on Magna Ch^.rta and on tUc Statute of Marie* 
bridge^ Alfo in his Comment on the Hat. 13 Ed. 1. 
c, 46. as to tlie r<iin‘*dy of tlic party grieved ; having firft 
faid, that by the indictment of the towns againfl: the mif- , 
doers the lord (liall know againft whom to bring his ac* 
tkn ; he faySi that if the bordering town do not indiiSt 
wdthin time, .iheh fliall the lord or other party grieved 
bring his action upon thh branch againft the towns border- 
ing round, &c. and judgment fii.ill be given, that they 
lhall at their proper colls make the ditCi or hedge, &tv 
and yield clamagea j and fo it W3S holdcn in H. 14 
Sir Wfft. Mallorii% cafe. That cafe is reported in,.f RoL 
Rep. 365. and there Lord Cole fays, that he had.feen an 
ancient reading upon, this ftatutc, that if the not 

indi£l the ofTendets within (he time, the party grieved 
{lull have an aCtim upon this flatute ^ as a man who is 
robbed fhall have upon tlic ftatutc of Wniton againft the 
hundred : and that, in the time of Ed- 4* Pigott J: had held 
accordingly. The reporter add** fnsown approbation of 
this law, and fays that the Lorti^ Chancellor afterwards 

(it) 1. hjl. 55. nnd {h) U. 476-7* * 


.agreed 
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Rcrecd particularly to every thing which, faid by Lord 
Ceke, Now the ftatute of li^'inton {a) not preferibe 
any particular form of a<3ioD> but only fays that the hun> 
dred fhall be anfwerable in damages for the robbery; yet 
the common law has given the a£lion on the cafe : and 
Lord Cohe would not h4ve.comparcd the two ftatutes to- 
gether in this refpetiii if he had copceived tbattlie ftatute < 
in quellion had only afforded a fpecial mode of proceed- 
ing, as by the writ of hoBanten it rather appears by 
the authorities mentioned, that Lord Cokt'i notion of the 
lemedy was by aftiotj on the cafe. If then the plaintiff's 
remedy in this form of afiljon be not fettered by the cafes 
in which another mode of proceeding upon the ftatute of 
Fd 1., by the writ of noSlanUri has been adopted, the 
principle ami general authorities on wliich it is fupported 
r.oll decide the point in 'favout of the a£fion; cfpeciilly 
as it is founded in general convfiaience ; and noparticu- 
hi inconvenience cap arifiF from k, as the plaintiff mull 
date every thing in his declaration to Bring himfcif within 
the ftat. 6 Gep, I. jLLord EHettbofsH^h C. J. How is the 
writ of noBanttr to ,be applied geSIcrally to the ftat. 
6 Gio. I., which gives thertrotsdy whether the qffqncc be 
committed^y day or (bight He^ then referred to 
the cafes treating of thifc Wf«t- ‘I*? cafe of Dean 

foreft (A), which ftateit t^ts original writ of neSfanter fued' 
out of Ch mtirry to the Ihfcriff, comman^lOj him fp in- 
quire, by a jury of the coiistf, who were the malefhffors 
who threw down the hedges and dykes of G^,bo£kSih* 
ter, &c. and to bind^thym to snTyer^ &c, i .^y,(heriff ’a 
return, ftating the fa$Sof,t}te grleyaact^ cpm nailt tetj, hut 
that the offenders 

(tf) ^ ( 4 ) Os. Cue, 4 ?o. 

Vor-XI. ' A.# ’ > which 
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1809. ^»Iuch liTue^ thereon, reciting the firR writ and return, 
' and commanding the IberitF to inquire of anddiftr^lin the 
inhabitants of the adjacent towns to make good the da- 
^*** P mage i on which the fhetiff certified the names of the 
**»i'ei.V** adjacent vills, and finally returned an inquifition annexed, 
finding that the party grieved had fufiained damage to 
* the amount of 20c/. And after feme exceptions taken 
to this return, which were over-ruled, N«j, Attorney- 
General, prayed for and obtained a new difiringas to 
diitrain the adjacent vills to repair; upon the authority 
of a record which he (hewed of T*. 15 Ed> i. Another 
cafe is that of the inhabitkhta of Eptwrth and ig other 
vills (0), where the courfe of proceeding was nearly the 
fame. In aiiother inltance a diftringas for thi* like putpofe 
was prayed for by the Attorncy-Oencnl againftthe circum- 
jacent viH 8 ofDsi'/j«J;( 4 ): but the Court doubted whether 
he (huuld have it without afeire facias (e) fued to anfwer, 
and what procefa ^e fhould bavei on which they took 
time to advife : the refult does not appear. In Matahr 
V. InhaihaMt Qf LtAtnhtafb [([\ ail the proceedings 

upon the writ of uodianter, varying in fome rcTpedls itom 
the former cafes, are fet out at length, with the pleadings 
upon the merits of the cafe, and the rccorditf the trial, 
verdidk, judgmenf, and e*ecutj0in lihercupon. I)ut there 
is nothing in any of thefe cafes, or in the words of the 
fiatute^ of Md, f, whl'ii excludes the ordinary rcmrciies 
given V/ die common law; oor* docs the ftatute even 


(,) Cn. Cat, 434. (i) Ji, j?*. * • 

(f) the Afc injC 4 ftw, next (p# 157#) tlia Court, folvt ! the 
'<o«)ir, Lif tttS'Writ to eo italn 1 1 uftlf 

"fit ^ * 

^ a f^irt iaciagr ^ - 


(<0 1 !n*<blt rrpon* ot pio- 


on the Cmic 


‘Svt’ 


A k 


point 
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point to fuch a remedy as the writ of nodlanter, which 1809. 

is an inquifition on the crown fide of the court (a). — — 

T«o«nh Jtt 

* agahifi 

Holrt>)d contrh. This is a novel attempt to fuftiin an The ro^wnihip 
a£tion by the party grieved agaiuft the inhabitants of the 
townfliip: for notwithftanding what is dated in there- ^*»*'®* 
port of Proper v. Malhiru^ in Rolle (i), there is no in- 
ftance fince that of any oth«i^ proceeding upon the ftat. 
of Ed. I. than by th^ writ of no< 9 :anter^ nor of any pro- 
ceeding Under the datute of Geo^ i* tt is a clear prind* 
pie recognised in a modern cafe of V- Men of 
Dtvon (c), that no action lies againd an indefinite body 
of men, not incorporated^ unlefs given exprefsly by da- 
tute, or at lead by necefTary impUcatiou ^ as where a 
datute (fuch as thalfrof Whtion^ gives damages generally to 
the party grieved^ which can only be recovered by adion. 

But the dat. bCfeo. u does not give to the party grieved 
damages genmatlyi it only gives pi him fpccifically fuch 
remedy, fatisfa^^tion, and recompense, and enables him to 
recover fuch damages againft the paridi, the fame 

manner and form^ as for hedges overthrown in 

the night, &c. by the 13 i. ’I'hen as that datute 
only direds that « thOi Qdar i)dji>inin|; Qiall be 

diflratned to le^y the dytiKi; at their own cofl; and 

to yield damages^’ and aa th^ htodeof proceeding udder * 
has always been by the yttylt of noctaiiter, qh 'iKhich the 
difiringas ifiues (o contpel fhe. inhabitant 'to levy the 
hedge, &c. and to yield to the party grieved } 

and as this mode of ptfoce^in^ was the known fcontfs 
purfued at the time of a^^of the ^5 Gekt.% it 

(4) Re» V, St. Greg^^Ui sbd«l^fJ(r 

%Stra 10(9. sndmf//. M f 

Pa 365* it} 66;e 

Ana 



i8o9‘ 


Thou srn 

or 

U UTiP E KS- 
7I£L1>. 


feems as if that were tlie remedy T^^eciGcally intended h'jf 
the lej;'.rxat‘’Te iu framing the hner flatiite. It is alfo to 
be obfeTved, that the particular remedy is pointed out by 
the fame claufe which gives the dam.ig; s j which is always 
a material erreurnftance in the coiiftrinfVion of ihitutes. 
For if a thing be prohibiled, or damages given generally, 
in one clatifc, an indidlment in the one cafe, and an 
aflion in. the other, will He upon the general claufe, 
though a fubfequent claufe may give a particular rc- 
suedy ; if there be no words of ejiclufion of any other. 
It is no ohjedllon to this contlrudion, lliat the remedy 
by the writ of noilaiiter and dUlringas is of a criminal 
nature^ becaufe it grows. out of the neglcdl of a public 
duty, the not difcoverlng and indiding the olVciiders ; and 
the objed of the proceeding is not Ally to recompence 
the party grUved, but to compel the repair of the fences, 
&c. thrown down, which could not be enforced by acVioiu 
And there is this further advantage in proceeding uj v-)!! 
the writ of iioiflanter, that the diftringas iffaes againlt. 
the very perfons inhabiting in the adjoining parifh at the 
lime, who are guilty of. the ncgleil ; whereas the da- 
mages recovered la an aiiionvpay be levied upon rhofe 
who come to inhabit aftcrwards^ ’CLoid Elknhoron;^h C. J. 
The fame objeftion wpuld apply to an aflioa the 

' hundred on the:^ ftatute of hue and cry. But the dlf- 
tringas under the writ of wqcild, I prefume, 

go againft the inhabitants generally, and would not be 
confined to fuch as wxrc inbabitipg at the time of ths 
damage done, aUdbority1:o fliew that it 

it ought to be fo Coijifined ?] ; It Otould feem on principle 
to be confined to thofe who %ere * guilty of the ncgleft. 
The writ of no^antev aKb directs Ae. flicrifF to inquire 
of the inhabitant of the neighbouring vills who are 

liable , 
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liable; and tliofe being afcertaineJ, the didriiigas ifl’ueS ifloQ. 

aFainil them accordinirly : in fome of the lafts in Cra. — — 

^ ^ , ThornhuI 

Ciir, (evcral townflilpj are included. Dul, without this 

. . . 1*1 • , 1 TheTownihii; 

previous inquiry, how is the party grieved to know of 

whom he is to proceed in his aciion ? Nor could s I'AV/" 
it have been intended to leave it to his elcdion to pro- 
ceed again!]; a larger or ftnalicr diftncl: ; for tlnit would 
vary c.sceedingly the (hares of thediimaore to be fuftained 
by individuals. J. The fame difficulty occurs 

upon a di(liin|/as : though it be diie^led again ft all, yet 
it may be '=;3.eciitLd againft any inhabitant.] 'But as the 
invjiiifition frit returned by the Iheriff under the writ cf 
nottanter afeertai wliat vllls are liaMe, the individual 
diflraincd upon knows agaluft whom he may apply for ^ 
contribution. . ' • 

Ainjile^ in reply, obferved that the difficulty fuggefted 
ns to the change of Inhabitants could not be avoided j for 
even the flat. 6Qlo,\. poftpoiies the remedy for fix 
months, m order to give time to the paiifti, &c, tocon* 

\ii5l the offenders. He concluded by ftating that other 
gentlemen at the bar had taken notes for a fecond ar- 
gument. ^ 

^ m 

The Court haviiig confultcd together for fomc time. 

Lord Elienborough C. J. faid that Lord Coir’s authority 
was fo (Irong in fupport of the adton, and as it was not 
probable that more light could be thrown upon the fub- 
jeft, there did not appear to be anyneceflity for bearing a 
further argument ; the Court being of opinion upon that 
authority, that the action was well brought. But that 
if any thing occurred to them before the end of the term 
to raife a doubt upon the fubje^, they would hear it 
A a 3 argued 
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argued again. That the only other remedy fuggcftcd for 
the party grieved was an inconvenient and cumbrous 
mode of proceeding* which involved all the diJBcultles 
urged agaitiO; the prefent And that as to the 

difficulty of afeertaining ^gainft whom the plaintiff was 
to bring his aAIon* the plajhtiff mud at his peril take 
care to fue the proper petfons, oihcrvpife he wbuld fail 
in his fait« 

No further mention was made of the cafe in Court \ 
and the poftea Was delivered to the plaintiff. 


^Vuef.Uy, 

'/hhC IJtT). 


Kemp FiLEwdoD, Clerk. 

The 'jhe. Same. 


t)ue notices 
linving been 
given to the 
paifon of the 


^HESE Wex 4 .^iwo '.adiws the one 

brought “hy thb pl^ntiffi -whp in 1805 was the 
ietting out the oCcupier of a, gsStden^ in., the parlfli Sybie Hevingham 
and vcgl fables ' 3 ^ 8 ?’“ ft tlie ' tcfior of the patifli, for not 
away the, tithes oiF *the -garden* y/hich ^the plain- 
cordinj^iy fetcut tiff had ^^^ly ict out. /tn fupport of thfs, the plain- 
cifitd i and the ti* 'at thc « trial before iltath J. at ChelmsJorJ^ proved 


tithes nerhaving^, 
been le.Tioved 
at thcdxflance of 
‘ a rnnntli after-' 
\vard«, when 
they had bc- 
Co.ne rotun 'j a 
not cc then 
givtn by the 
owTicr, to re 



tiff woidi ffet titIi55S .oi, fruits and vegetables 

growling in Ae , tithes of fruits 

, and y,egetal)Je$.we^'.ao( 





I i'i/i. ajR<bx 6 ch Sfj^utfiber* x tor 

^ {the i /av^f .wUbtn 


rdoe rto^ees' having been 
Curifairijdayi between the 
.{uirroy* tb Rway ail tha 

i<g^\y!fhe^iao JiKt 
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weie required by the cuflom of the parifti, were given 
later than the 2oth of Augujl 1805. There was then 
proved a notice in writing, (igned by the plaintIfF, and 
dated 23d of September 1805, and ferved on the defen- 
dant, which was to the following efFeft.— To take the 
tithed fruits * and vegetables from the plaintiff’s garden 
on or before the 25th inftantj^' Or the plaintiff would 
commence an a£fion againfl him. But Heath J. was of 
opinion, that this latter notice was nugatory; not having 
a fubje^f to which it might refer: for the tithes fet 
out Vi Au^uJl mult, before the 23d of September^ be 
rotten and mixed with the mould of the garden, and 
confcqucntly not capable of being removed. And in 
confequence of fuch opinicn>'thc plaintifPs counfel, hav- 
ing fir ft offered to prove "other notices to take away the 
tithe nearer to the times ol the notices to fet them out; 
which wire rejected ; beca^fe as only one notice to take 
away was laid In the decferiti6n,^pne only could be 
proved ; fubmitted to be nohfutte'd, tb , a^oid a vcrdidl 


againft him. 

The other was a like a£^ion bn the cafe, brought 
againft the redtor, for not taking naway the fm all tij^es 
, of the plaintiff’s garden, duly fet out j and alfo for not 
taking away the tithes bf barley. Arid in this it was 
proved, that the tithe, of ^ the Vegetables' io tjic garden, 
and of the barlejr lit ^0 fivldy^W^'duly ifef* Owt,6y the 
plaintiff, and not ' 

notice given by tile ^^'def^r^alnV.to taW tA 

tithes aWay, was'^ateti'''’t^'^'i^l|s^|f'JSii^>fi»Wi*;^^ 
order to entitle the pl^fi^i^^tQ-miul^O tC^iOh ; .itnd 
it ' requited the, deferi^fjlt;,^*^ - ' 

(the plaihtijPs) laM dijh It ' 

«rai egre^, th,al!^b7‘the <^ftom'^ tliqQccu 
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piers of liiiclo were bouiu! to give n previous notice of 
^ ^ fcCtirig out toeir tithes; and it Wc»s proved by the plain- 

agMn/i tiP', that he gave fevcral notices of letting out tithes of 

¥11. li WOOD. 

vegetables growing in his garden, on the 1 itn, 15th, ana 
l6tli ot SiptcmltKy and of tltliiug barley at anotlicr (h'>y, 
before cbe 17th. Lut j. iionfuited the plaintifT, 

becaufc tlx notice to lake away the tithes did not fpecify 
the tlfher- to be taken away, nor from wlijt lamls, 

Tlicfr noniuito were mOi^cd to be Icl ,\lide in the lafi 
term by ALin'^utj who it -ted the pfn.c'!' '- points ruled 
at the trial in the manner bcTore nuiuiopcil, and his ob- 
jedlions to the nonfuits upon tiie grounds on which they 
had paflcci; in which objedlions the Court appeared ro 
acquiefee. Then with tefpecl to the evidence of the 
other notices, to take away the tithes, which had been 
r. jvtSied in the firit aQion, on ihc ground that one fuch 
notice only was alleged in the declaration ; and that one 
no:ice iiaving been offered ui proed’, whicii the learned 
Judge thought infuiTiciciit foi the reafo^. Hated, no otiier 
could be pTov. d ; he obfrued, rliat even if the plaintilT 
were precluded fro»n uffning in evidence a UifTicient 
notice, becauil* Lt had oth rc proved one whidi was 
deemed infufiicieTu ; (which he denied) ftill he fubmitted 
that the form of ,thc declaration dhl not warrant the ob- 
jeilion ; for it was laid that on the fevcral days on which 
the tithes were fet out, the defendant had notice, &c. 
« viz* on fuch a day, &c* 

Bejl Serjt. now oppefed the rules# and infilled upon 
the objeflions taken at the trial 5 in the firft a£lion, be- 
caufe the notice of the tithe having been fet out, and re- 
quiring it to be removed, came above a month after the 
fruit and other vegetables were proved to have been fet 
out, and was therefore nugatory for the purpofe for 

which 
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which fuch a notice is required, as th?* things muit have 
been rotten long before. It would therefore be in vain 
to fend the cafi:; down to a iirw trial, unlefs indeed evi- 
dence of fome other iiolice nearer to the time of fetling 
out the times could be given, ‘rheii vvnii icfpLml: to the 
obi^ 6 ti^‘^ in the other udion*. i)ie nciic*.- vv\v> 1*^0 gene- 
ral fr. ci^yi^g •n irb \ iJ nature of file tithe, iivjr tlie 
jda.'c f.om wl- In h -a a rr) he tak n: and every notice 
innd have a r<' tnn^ajlo i,.r\;s*ry vvith n fpCvd to the fub- 
j.'d nnUter. 

Lor>’ Eli FNaosTry H < h ' Tit caf’, the de- 

fendant luid notice when the tilluis would be L'tciit; 
but a month and more nafie l, and he did not take thc.u 
away. Then the notice oi tlio 23d cf t\>fylemhr was 
jylvMi *, the meaning of which piainl) is, tiiat the piaintilr 
had borne with the inconvenience long enough, and that 
if the defendant did* not remove the nufance within two 
ilays, the plriiiuijl would bring his adion againll him. 
What ohjedion can thc.c be to that? Tltc perfon wdio 
is the wroiig-dotT is to look to the fubj( d ot ihe noticc- 
If it beilill fruit or vegctalnrs, he is to take av;ay thofc; 
if they have become rotten mould, he is to take away 
that. His lordlhip alfo thought the notice in the other 
aftion fuflSciently plain with reference to the prior no- 
tices recently given of fetting out the tithes of the fruit, 
vegetablesi and barley, 

Grose J. agreed. 

Le Blanc J. agreed, and added that tho very objeft 
of giving the notice on the 23d of September ^ to take 
away the tithe, after it had been fufiered by the defen- 
dant 


180^. 


Klmj» 

a^airji 

Fn. EW003. 
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i 809« dant to coniinue on the ground for above a month, 
^ that ^hc might remove the inc9nvcniencc from the 

plaintiff. 

fit KWOOOi 

" Bayley J. obferved that the notices in the fecond ac-v 

tion of Getting out the tithes were' given fo rccciuly 
as . the I Uh, 15th, and i6lh of Septem^^r^ before the 
general notice on the jyth to take all the tithes away. 

Rules abfoluto* 


Tue/JM}t 
Ju/u 13 til. 

A contra A by 
the owner of a 
clofe cropped 
with potatoes, 
made on the nil 
of If^ovmbetf to 
fell to tlie de< 
fendant the po- 
tatoes at To 
much a fsek ; 
the defendant 
to get them out 
of the ground 
immedifitefyi is 
not a contraA 
for any mtere/f 
ini land with- 
in the 4th fee. 
tion of the Aa- 
tute of fraud.*, 
|>ul the fame as 
^f the potatoes, 

^ yrhich had done 
' growing and , 
Were to betaken 
uplmmcdiately, 

' had bten fold in 
a warehoufe 
.from whence 
tkoy were to be 
rentoved by the 
fdrfefidanb 


Parker \ a^amji iStaniland. ' 

^yHE pUinti^. declared thet the defendant was, on the 
I ft of indebted 'W him in^oc/. for 

a certain cfop df'-potatbee' of the'^^plaintifip before that 
tilde A to the defend- 

ant at bis reijiieft',' '■and'' by the' defendant under that 
bargain and file_ before tbat'^time accepted, gathered, 
dug up, taken, and carried aWay : and being fo indebted 
the defendant promifed to pay, &c. There was ano- 
ther fimilar count on a quantum meruit, and other gene- 
ral counts for goods fold and delivered, &c. The de- 
fendant pleaded the genmi iffuc, and pid aa/. i/. pd. 
into court. 7 It; appeared af the trial befWfe.iflayAy J. at 
the pjtiipi^,- ^ihg^he.oufper of a, clofe, 

'putatdes, 

W, ailj#:'i#^diately. 

the 

‘ 4 ^ got a I, 

94 »^ipi 33 f^cba'ihffs ari^dii^tbif 4th of 2>K-fffl^rr- be 
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got fevcn facks more, 'and 14 about Lady-day, the value 

ft 

of which was covered by the money paid into court. 
Blit there remained about three roods of potatoes which 
Were not dug up, and which were fpoilt by the froft j 
and the aftion Was brought to recover the value of thefe. 
The objefiion taken at the <tial was, that this was an 
agreement for an intereft in land, which, not having 
been reduced to writing,* WdS void by the (latute of 
frauds, 29 Car. 2. e. 3. /. 4* Buf the learned Judge 
overruled the obj'*£l:ion, and permitted the plaintiff to 
take a verdict for the amount ; referving leave to the dc-* 
fendant to move to enter a Udnfuit, if the Court Ihould 
think the objeflion well founded. The motion was ac- 
cordingly made by i * ^ 

Ba/guy jun. iti the laft term, who jrefcrircd to Cr^y^^ 
Wad/wofti (0), where a contrail; for the purchafe of a 
growing crop of graft in afclofe^^ot the purpofe of being 
niowuand int^^^iy by vende^) was held to con- 
Vey to him an interefl; in |he larfd itfelf,' and therefore 
avoided by the Aatute,^ if not reduced into writing. 

4 

Lord Eilenbobovgu C.'J.'dbferved that there Wat 
this dtfTerence between the' caieS} that in Cr^y v, 
Wad/wortb the bontrafi \ii|'as ml^'w'ilile the grafs was 
then in b growing ft.tte> vt^lcb. Wbli!bfterwatds to be mown 
at maturity) afnd made ittio‘‘htfy^ -'Wheibss here the con* 
tuEt was for the pd^ttMss ^'^a'cirftfir^Dtttte of growth^ 
which were th<tn ,rea^ tb^be talc^b^'an^ were agreed to 
be taken imniedia'tely.'*l>toke delivery Outlie whole 
at the time, at much aStlte^sb^Si Mtlt(^'w't[t''then cipt* 
ble of delivery^ and the d4|;i!tdtii^'di^'a£lti!iliy tate awty 
a great part 4 tf them.’-'Hbjirct^'i’i^fi^nS! was gta^Wd 

for further coiifideratlo^^i^ Bat ^tli refneft 

. . . M - 

I, ' 


to 
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Parker 

agMfJi 

Staniland. 


to another objection which was now ft^^rted, that the 
money p-tid into court coveied the value cf alJ the pota- 
toes which had beentakeni and tlut the remainder, which 
were left in the plaintiff's ground, could not be recovered 
in value under counts, flating that they had been bar- 
gained and fold, gathered^ dug up^ taken^ and carried 
or fold and delivered:'^ his Lordlhip anfwered, that the 
objeftioii had not been taken at the trial; and that, be- 
fides, it was enough to prove that they were bargained 
and fold, without proving that they were taken away. 


Clarhe and Hemming now fliewed caufe agiind the 
rule, and contended that the pf^;ta^oe8 were fold merely 
as goods in a warehoufe ready for delivery at the time 
and to be taken immediately, though they permitted 
to remain there till it, fuited the defendant’s conveni- 
ence to remove them... Potatoes are often kept in the 
ground. J. That.is after they have been fcvcrrd. ] 

All benefft to them from the foil w^ac at an end, nor v. as 
it contemplated by the cof)tra£ling parlies. This diiTcrs 
the cafe m:ite:x\ AVf Uom W'addingttm w. Brijfow{a)y and 
Cri^y V. WadfwGTih (^), where the continuing grot^lh and 
iiourlflimcnt of the hops in the one caL', and of tlie grafs 
in the other, were in contemplation. The right to the 
foil continued all the time in tlie plaintiff, and the defen- 
dant would have been a" trefpafier if he bad meddled with 
it otherwife than for the fpecial purpofe of taking up the 
potatoes. The nature cf the contrafl: Ihews this; for 
the contrafik was merely for tKe potatoes, and they were 
to be fold by the fack. The defendant could not have 
maintained trefpafs ' 'any perfon , going on the 

ground: he himfelf had 'Mly an eafement to take the 
crop. 

- (tf) a BoP PulL 45a; {h) 6 Bafi^ 60a; 

li Safguj) 
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ai)fi Bnlyjiylw, In lupport of the rqle, con- 
'•rnclt'/J i;:at if th? larrl htfd been (Scvifcd in this ftate, the 
cl ;vife,; u ouid lip.ve (alea potatoes againft the cxecii- 
torj which fiiews that the contraft was for an intereft 
in the land. Noj* can this* be diftinouifhed ih principle 
i[r<v,i V.rjhy v. IVadfxvorthf upon the prcfiimption (pro- 


btd.vy not founded in that the potatoes had done 
j:iowin^ and had ceafed to derive any nourifhmcnt from 
tlic land ; but it is enough that they were not fevered 
from it when the cpntraft was n^ade, and therefore did 
not txifl feparatcly as goods : that it the only diftinflion 
recognized in the books. Larceny could not have been 
committed of them. This cafe is even ftronger in one 
refpeft j for the erdp couM rjot be taken.* up without 
breaking the foil, which was to bp done by the defen- 
dant*, and therefore it cannot be ‘.con fidered as a mere 
cafement. The'defendant was. entitled to the poffelhon 
of the clofe until the crop taken 5/for without that 
the contrail could not have heeii executed ; and there- 
fore he muft have been- entitled to all the pofleilbry rc« 
medics agaioft a wrongdoer invading; ^ pofleffion. 


Lord Ellenbqrough C. J. jtt does not follow that 
becaufe the potatoes were not at^tbe time of the contra£k 
in the (hape of perfonal chattck|/»s nujt. fating fevered from*, 
the land, fo that larceny ^knight' fae cpmmitted of them, 
therefore the contra£l for the. p^rchafe of them pafled 
an IntCreft in the land within tl^'^dth fe£lion of the fta* 
tute of frauds. The contraft' h(^rwM confined to the 


fale of the potatoes, and not|^g elfe was in jtjl^eeontetn* 
plation of the parties. It is prqbpb]e^that in^‘j(lxe eburfe 
of nature the vegetation was'aV S^ sndt'fhut.be that as 
it may, they were to be taken bff 'defendant, imme- 


pARKkII 

egahijk 

StANILANOi 


4(r 


H 
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1809. diaiely^ and it wa$ quite accidental if they derived any 
further advantage from being in the land. This diflFcrs 
the pref^nt cafe from thofe which have been cited The 
S^AKiLANo. primse veftntse may maintain trefpafs quare clauf^m 

fregit, or ejectment for injuries to his poiTeifory rigjjt; 
but this defendant could not have maintained either; 
for he had no right to the pofTefllon of the clofe ; he had 
only an eafement, a rights to come upon the land» for the 
purpofe of taking u|i aiid carryingf away the potatoes ; 
but that gave him no inteteil in'ihe foil. I am not dif- 
pofed to extend the cafe ol Qro/by v. W^tdfnjoorth further, 
lb as to bring fnch ajfeontra^ as^^his within the flatutc 
of frauds, as paiSng an in^tereft in land^ 

> 7- 

Gross agreed, 

» f * 

Batli^y J. I do not think that this tonttaffc pafled 
an tntereft in the lat^d within the meaning of the 4tb 
feflion of the ftatuteof’^ffaudiJ. In the cafes of Cro/^y 
y. Wadfworih^ Wai4hgt6n v. the contra<Sl:s 

were n^ade for w gfuwtng crops luf grafs and hops, 
and therefore the parchafets' Of the crops had an Tnter* 
mediate ^ntereil in the land whife the crops were grow- 
ing to maturity before ^they were gathered: but here the 
land was conlidercd as warehoufe for the pota^- 

loes till the defcnd:tii:^6ul4^ntove*^fhenni, which he was 
to do immediately 1 a^^lhcr^rt I do think thjat the 
cafe la within the ftatuW;^^ ; > 

' ' Jlulo^difcbargcd, 

-,v ^ 

^ -,v 
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Oliver a^ainji Collings. 

jum 24tb« 


^ASELEE moved to make a rule abfolutc for au at* 
taohment for non-performance of an award which 
had been made a rule of Coort* 

Ea,} oppofed U, on 90 ijiat by the bonds of 

fubmiflinn Rtvfe and yntt appointed joint arbi* 

trators. with a power to appoint a% otnpiie, if (hey could 
not agree. That the aibkrtitora.nnt agreeing! itrft ap- 


After tho time 
w^a >uitormov** 
mg to r«c afide 
an aw )rd made « 
rule of Court, the 
Court granted 
aii attac'mient 
lor non per* 
loim*)nce of It» 
and ^ouM not 
drive rhe* plain- 
tiff to his a^ioa 
^ the fubmlf- 
Con-bond, on 


pointed ifymbly sa umpire } wJi(q,<(4e^ining to aCi* they 

next appointed Grt^g wUhia tha t^iniO lunited. That as ' 

foon aa Grtgg'% appoin(nitent wn made hnotrn to the de- »ppoiBwei on* 

fenJini's attorney, he objected it On the ground of 

Gn^’s being upon^ad tli^ defendant, dnd 

therefore ain improper umpire |q which the arbitrators * 

aJentingf each of them different perfon } and «i«i'cn(iant afeer- 

. . , a e 4 .iiiaa ^ 9 s- , a andbt- 

not agreeing upon th8 defendapt’s loiethe umpirt 

attornics nwt, and Vhd hJwSgobjcaia 

umpire, wluph was a^pdext to ) but (no 

further appointment, hanng }ie^^4t by tRe twp arbi- 
trators,) the plaintiff's attorney Ceiled op Grigg, before aci-edid to tue 

Ghjtttion,rtnd 

the time was outp to proceed; umpirage | and aAchpiopofcd 

, . - t . M SI anothc , but 

thenmi appomtmeut ,of hitspi od wa$ flgned by could not agro« 

Eovit a|ul tetideied to to* execute ?S fttbifjSJiMir 

it; notwlthftapding which ^((|gi8%de hjs award Cat the "a 'ajj ' 

30th of %»iuin 1808 within 'notice mven to ,*"r 

, . ^^*4 . i . 'though tlwrc. 

him on the rnormpg of that^MY,jy tfa^ defeadanh’i at- iv«tiiv* utor- 
, T' \*'k , ' . P«s»^«edon« 

torney that me appointp^ent mtd |>eea phje^ei^j^o and uurci perron ; in 

whiQh til e ump. I e object td to#A»aAlUd on hy th& pUladtf^l <0 piuceed^ 

lnRd« his AWftrd wiChiA t 


was , 
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was a^^reecl to be revoked. lie therefore contended that; 
under ihcfe circumftances, the Court would not by grant- 
ing this attachment preclude the defendant from difputing 
the authority of the umpire in an adlion by the plaintiff on 
tlie fubrr.ifTi. II bond, if he meant to infift upon the award. 
That by the general rule any power given to another may 
be revoked before execution ; and here the arbitrators 
who had power to appeint an umpire, and had once ap- 
pointed Gri^gf had agreed to revoke that appointment 
before Grigg bad executed the umpirage, though they 
had not agreed in any new appointment ; and tiiat revo- 
cation was confirmed by the attornies for both parties, 
who had as far as lay in their power agreed to fubflltute 
another. That Gngg having been appointed umpire hy 
parol, his appointment might be revoked by parol btforv' 
execution of his power. That though it was now too 
late for the defendant to move to fet afide the award on 
the merits, or to impeach it on the ground of partiality 
or prejudice in the umpire ; yet the Court h?.d before re- 
fufed attachments in cafes where an objeflion to the 
award appeared upon the face of it, even after the time 
limited by the (latutc was out, for moving to fet afidc the 
award ; bfcaufe they would not preclude the party 
grieved from availing himfclf of the objeftion if an aftion 
were brought againft him upon his fubmiffion bond for 
non-performatice of the award. So here^ for the fame 
reafon, where there is a fcrious queftion of Uw to try, 
and where there feems fuch probable ground for fufpedl- 
ing the juftice of the award, the will not lend its 
fummary afliftance, but leave jKe plaintiff to bring his 
a£tion, which will let the^ defendant in to infill on the 
nullity of the umpirage. Hq faid it was even now 
^ Ycxata 
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Vcxata queftio(^j) whether arbitrators^having once execufed 
their power in the appointment of an umpire) could if* 
;erward$ appoint anoiher : but fuppofing they could not, 
tlie objeflion would equally apply to the appointment of 
[,Le B/anc ]. faid, that the defendant ought to 
have applied in time {h) to fet afide the award upon the 
fuecial f^ircumdancefi of the cafe : and the Court would 
not, after the laches of the defendant,, drive the plaintiff 
to his action merely to tty a doubtful quellion of law, fup^ 
poling this to be fo.] To which it was anfwcred, that the 
Court would not grant an attachment to enforce an illegal 

award, if no aftion could be maintained upon it» 

* 

Lord Eliet^borough C* J. We have lately held that 
if an authority be once executed, it cannot be executed 
again (c). Here the arbitrators had executed their authority 
by anefF-£luaI appointment of an umpire, who accepted 
and afted upon the authority fo cpnferred on him: the con- 
fent or differ t of the parties thcmfclves afterwards to fuch 
appointment fignifies nothing (^), Si^the fubfequent ten- 
der of that appoihtment on (lamp to one of the arbitrators 
Was merely to ferve as evidence of it. ^ The arbl"* 

trators afterwards, in compliant With the wifhes of thof^ 

(«) Vide Trif'pkt Vr Kjre^ y aSj* ftfljd % P^<nfr, tip and Reynr/Jk 
V. Gray^ j Saik.yo. i Li* and fa fW. Ahd vide tlic 

leafoning tAi tfiefe cafes ifi ffyd pn Jt fetms tj at thp 

refufai cf cne accept th): appointd^nl; dees not pieclude the 

aibitrators tVorti ^lafninc anot^fitr wltbln time. ^ 

ih) Tins was preveoied at the rloie it was intended by the illoefi ci 

tljc defendant. , * ^ 

* h ^ ^ 

(f) Vide Y* 45^^ 54» , » 

(J) Nor can even a pafol agreement between panics to abandon an 
avv'ird Wdc under bonds of fnbmieion be pleaded to an a£hoo on the 
bond. Btadduk v, S 344- 

VoL. XI, defesdant^ 


3<i9 

1809. 


Ot fVTR 
a^atrft 

CoLizKaa. 



t8o9* 

Ol TVER 
Coi tihcs. 


June 14th. 

Notice tiaving 
been given lor 
tl>e dial of a 
cauT dt 
wsuthi ^*hich 
a'-ofe in Gla^ 
n! 9 rgjTiJhii ej as 
h( mg in fa£l the 
next Engltp 
county fince i\ c 
flat 27 H S. 
c. % 6 j 4. 

thcilgll l>er(ford 
be the common 
place ol trial ; 
the Court re- 
fufedto fit afide 
the as 

£nr a mif-t»ial, 
on motion j the 
qucllion being 
open on the re- 
Cold. 
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defendant, made an ineffeftual attempt to appoint anothet 
umpire in the place of him they had appointed before*, 
but they could not agree on the perfon to be fubllituted,, 
and therefore the original appointment ftood a& before. 

Cufiatnf^ Rule abfolutc 


Ambrose againjl Rees. 

J^j^ARRTAT oppofed a rule for fetting afide the ver 
di£t obtained in this caufe, upon the ground of an 
Irregularity in the trial. The venue was laid in Glamor- 
ganjhire, and the caufc was tried at Monmouth^ as the next 
Efjgli/h county where the King’s writ of venire runs (u) : 
but it was obje£lcd that it ought to have been tried at 
Hereford^ according to the general cuftom that all caufes 
in which the venue is laid in any county in South IVaL^^ 
(hould be tried at Hereford^ But the rule being that the 
caufc fliould be tried in the next En^lijh county, and 
Monmouth being ip fafl; the next Englijh county to G/j- 
morganjhire^ and more conveniently fituated for the trial 
©f the caufe, there feems no folid ground for impeaching 
the validity of the trial } though the pr.iftice relied on is 
cafily accounted for by the confidcration that Monmouth- 
/hire was originally a Welch county^ and till it became an 
county in the ayih year of 8. HerefordJIdre 
was in fa£V the next Engli/b county to Glamorgan^ And 
there is no rcafon for fettipg afide this verdift on the 
ground of furprlze ;; for the defendant had not merely a 
notice of trial iti the n^xf county, generally, 

which might have mifled him by the notoriety of the 

(«) Vidt « Trrw j!vV/. 313. 

pra£tice. 
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pra£tice^ but Ji fpecific notice of trial at Monmouth^ to 1809. 
ivhich he made no objeAion at the time, 

Ajmbbosc 

agalrji 
Jbe £ jfc 9 

Abbott^ in fupport of the rule, relied on the fcnowti 
pradlice which had always prevailed, as well fince as 
before theftatute 27 H, 8. ; and referred to Morgan v, 

Morgati{a)^ where the queftion arofe in 165^), upon an 
cjedlment for lands in Brehnockjhire^ which was tried at 
Monmouth; and afterwards judgment was arretted, on 
the ground of a mif-trial, as it ought to have been tried 
in Herefordjhtre ; for that MonmouthpAre was but made 
an Eftglijh county by ftatute within time of memory ; and 
that trials in the next Engltjh county of iffucs arifing 
in Wales have been time out of mind and at the common 
law ; fo that a place newly made an EngUjh county can- 
not have fuch a trial. And he obfer ved, that if this trial 
were good, all the judgments in caufes out of Glamorgan^ 

Jhire tried at Hereford have been erroneous. 

Lord Ellenborouch C. J, If the queftion appear 
on the record, then the defendant cannot apply in this 
fummary manner. And a$ he did not obje£t at the time, 
we ttiall not relieve him upon motion; 

Per Curiam, Rule difehargedb 

(«) Hafd, € 6 , 


a b a 
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June 14th# 

Where lights 
had been put 
out and enjoyed 
witliout inter- 
ruption foi 
above 20 years, 
during the oc- 
cupation of tlw 
oppofite pre- 
jiiifts byatc - 
^ant } that will 
. not conclude 
the landlord 
of fuch oppo- 
. ilte premii^s, 
tvithout evi- 
dence of his 
]cnow*Udge of 
the faA, which 
V lit the founda- 
tion 01 prtfum- 
ing a grant 
againfthimjariO 
confcqucntly 
will not con- 
clude a fucceed- 
;; ing tenants ho 
5 iyasin poflTtiTion 
under fuch land- 
lord froTi build- 
5 ne up againfl , 
fu-.h cncrcacli# 
wg lights. 


i 




Da>jiel agalriji North/. 


^HE declared In cafe, upon his feifin In fee of 

a certain melTuage or dwdling-houfe in Sfochport^ on 
one 6dc of which there is and Was and of right ought to 
be fix windows; and ftated that the defendant wrongfully 
erCiSed a wall 60 feet high itnd 50 in Icrigth near the faid 
houfc ami Windows/and obftru^cd the light and air from 
cnteringthefartjc, &c. At the trial before theChicfJuftkc 
o\CheJter it appeared that the plaintiff premifes, which 
adjoined thofc of the defendant, were in 1787 altered by 
the then occupier, and the windows in queftion, (though 
fomewhat altered, fince) were then put out towards the de- 
fendant’s jiretrifes \ and fuch windows then received the 
light and air freely over a low bakdtoufe, which was 
before that time, and continued till witbin the laft three 
years to be, tenanted, by oot jljbgrove^ under Sir George 
IFarrendefy from whom the prefent defendant claimed 5 
upon the feite of which , bakehoufe the defendant who 
fucceeded AJhgrove built the erc^ion oomplairied of about 


two years ago, wh^^ was cpnfidcrably higher than the 
old bakehoufe, and daVkened fame of ?he plaintifTs win- 
dows; but would hsivb been up Injury to the plaintiff’s 
premifes, if they^sad.lqiKlinucd 10 their originalftatc, be- 
fore the alteratipna tpok place rented 

under ^emTftl'fadw the 

defehdatit. ; There was of her iiridc^ce given af the trial ; 
but ultimately the qu^ltlph aid Afterwards 

^irgued before. this Court, Tf^art^en^ 
then reterConer ojlf occupi^^^ by AJh^ 

were, bound by^ his tenant’s a^quiefetnee for above 
' " 8 ' '20 years 
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SO years in the windows put out by the then occupier of 
die. plaintiff's premKies agalnft the defendant’s pretnilcs. 
It was inliffed at the trial that the defendant, (landing^ in 
the place of tlje jeverfioner, was not bound by fuch ac>. 
quiefcence of the formei^ tenant i but this was over* 
ruled by the. Court below, and the plaintiff recovered a 
vertli^l. 


37 $ 

1809. 

Danirl 

againfi 

NaRTUn 


Manley Serjt. in the lad term obtained « rule olfi for 
a new trial, on the ground of the mtfdireQIon of the Court 
below : and before the cale was argued by the plaintiff’s 
couafel on this day, he referred, to Bradbury v. GrinJeN in 
this Court, M. 41 Geo.^. (a), to ibew that the poffellion of 
an eafement for 20 years, in order to operate as a bar in 
an aftion on the cafe, muff be with the acqulefcence of 
hio) who was feifed of an eftate of inheritance } other> 
wife he who has the inhiritanee in remainder or tever'< 
(ion may, when it veffs in poireflion, difpute the tight to 
the eafement. And be faid that at any rate where the 
premifes are in leafe, the landlord ought not, without no- 
tice, to be prejudiced by Oxe laches /.oir, acqulefcence of 
his tenant in that which is a prejudice to the tn« 
beritance. 

Topping and J, Wtllufm then^,^WCd caufc againft 
the rule, and ftatcd that it| ^ ayl<ft to the jury to 
prefume a grant from the owne^i«'i^|li£j(nheritance after 
99 years uninterrupted^poffeffiod'Wf tbme of the lights by 
the plaintiff} it appesrihg that the fteward of Sir Gmgt 
Warrender, the landlord, rCfided in the town of iHeciptrtt 
and continually paffcd|>y thefe premifes, where he mult 

(dr) % SiH0dt in'llii Aotes^ 175* </« 


V 
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1809** have fecn the windows: and from thence they affumed 

' the knowledge of Six Georgey and prefumed his acquief- 

cnce. [Lord Ellenborough C. J. How can fuch a pre- 
NdATH. fumption be raifed againft the landlord, without (hewing 
that he knew of the fa£l, when he was not in poiTefTion, 
and received no immediate injury from it at the time. 
That point was not put to the jury. The impreflion on 
our minds is founded upon the general principle, that a 
grant will not be prefumed againft an ignorant man, not 
in pofleffion at the time of that which is to give him 
knowledge of the ia£l, and from whence knowledge 
w^ould be prefumed.] There arc many cafes where pre- 
fumptions are raifed againft owners of land without ac» 
tual notice of the fa£t j as in cafes of rights of way and 
rights of common, A tenant who is interefted to refift 
the encroachment ftands on the fame intereft as his land- 
lord, and therefore the latter (hould be bound by his 
tenant’s acquiefcencc, which may reafonably be pre- 
fumed to have taken place with his knowledge and con- 
currence- 

Lord Ellenborough C. J. The foundation of pre- 
fuming a grant againft any party is, that the exercife of 
the adverfe right on which fuch prefumption is founded 
was againft the party capable of making the grant: and 
that c.innct be prefl|mcci Againft him unlefs there were 
fome probable means of his knowing what was done 
againft him. And it cannot be laid down as a rule of 
law, that the enjoyment of the plaintiff’s windows during 
the oernpation of the oppofite premifes by the tenant of 
Sir GiO. Warreiider.^ though for 2o years, without the 
knowledge oi the landlord, will bind the latter. And 
2 ^ there 
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there is no evidence ftated in the report from whence his 
knowledge fliould be prefumed- 

Grose J. of the fame opinion. 

Le Blanc J. The objc£lIon was taken at the trial, 
that the landlord was not bound by the acquiefccnce of 
his tenant, without his knowledge, though for 20 years 5 
but that was overruled, and it was confidcred as a rule of 
law that the landlord was to bound. It is true, that pre- 
fumptions are fometimes made againft the owners of 
land, during the poircifion and by the acquiefcence of 
their tenants, as in the inftancfs alluded to of rights of 
way and of common ; but that happens, beoaufe the te- 
nant fuffbrs an immediate and palpable injury to his own 
pofitflion, and therefore is prefumed to be upon the 
alert to guard the rights of his landlord as well as his 
own, and to make common caufe with him ; but the 
fame cannot be faid of lights put out by the neighbours 
of the tenant, in which he may probably take no con- 
cern, as he may have no immediate intereft at Hake. 

Bayley j. The tenant cannot bind the inheritance in 
this cafe, either by his own poRtive or by his negle<fl* 
If indeed the landlord had known'of thefe windows hav- 
ing been put out, and had acquiefeed in it for 20 years; 
that would have bound him ; but here there was no 
evidence that he knew of it till within the lad two 
years. 

Rule abfolute (o). 

(d) A qucRIon of this kind vincc arofelncidtntally in a cafe t'leforc Lord 
Kenyon \ but it w.is not nccclfary in the refuit fift the tritt as to the know- 
ledge of tbv land owners. It was an adlion of irefjpafs brouj^htby the truf- 

Eb 4 tecs , 
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tccsof tbe Rughj Charity againft Aferryweather^ at the Sittings in MiJdh* 
fex, on the sbchof May 179Q; to try a riglit of way in difpute between t(i« 
plaintiffs and the governors of the Foundling H^fpital. There were fcvcral 
pleas of jutlification on the record, anK^ngH; otiitr&i one ifating that the 
locus in quo (which was Cct'idult-firett) was a common highway, 

and that the fuppofed trefpafs was committed in renrtuving an obflru^ion 
tliere. The evidence was, that the light of ihc foil was clearly in the 
plaintiffs I but there l>ad been a common ftreet there, though no tho- 
rough fare, by reafon 6 i the boufes at tbe end, for above 50 years. The 
plaintiffs accounted for not having put up a bar or the like, to denote that 
the way was not relinquifhed to the public at large, by fhcwing that the 
locus in quo had been in leafe fora long term up to the year 17S0. 
Lord Keryon C. J. afked what the plaintl^s had to fny to the time from 
l7?o till abotit tvi’o years ago, when they bad put up a bar^ In anfwcr 
It was laid that thty had been* in ncaty with the Foundling Hofpital, 
rclpt^ling th.e allowing-: tliem a right of way* >vh’.ch f/aa finally broki^ 
off. Per Lord Kenyan* If this refted foldy on the ground of a qucllion 
of light bciWwCn the plcintfffa and the Foundling Hofpltal, the foimer 
would certainly not have betki barred by the time which elapfed from 1780 
till the obflruf^ion was pur up, pending the treaty between them: but 
during alltliat time tliey permiUed the^pi^blic at large to have the free 
life of this ^ way, withput apy impediment w^tever i and therefore it 
1$ now too late to afTtrr the ught: for this is quite a fufficient tirae for 
prefutning a derelitflion ot the way to the puhKc. In a grtat cafe, which 
w$s much OontcAed, fut, years wat held fufliclent. And as to this not 
being a thorough-fare ; tliat can make n<?ditfcrencei Jf it were ether- 
wife in fuch a grtat town as this, it would be a tmp to make people 
trcfpaffers. The Duke of Bedford preferves bit right in Soutba? 7 iptcn» 
firetf, (k'UeRi^Curdris by a bar fet ^croTs the llrect, which is fliut at 
pleafure, and fhews tho limited hghe of the public. The jury found a 
for the defendant upoh the ifloe on.the common highway. 
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Doe, ott the Demife of Terry, againji Collier, TrUay^ 

June 1 5tfc. 

JN ejfft'ment for certain mcfiuages and lands at Swan- undtra cle\iM 

rornhe in Kent, a verdl£l vras found for the plaiiiiifF, 

^ * truftfcnndJu's 

fuhjedl to the opinion of the Court on the following .iicirs, out of tho 

* r<^ntii and pro- 

C 3 lC* fits to p?y an 

}i€nry Peers^ clert, being feifed In fee of t|je premlfes 
in queilion, confiding of three undivided fourth-j;>arts of 
two houfes, farms, and wdodlandsi at by his l 

' ■ ^ ^ a f>c r wife’s 

will of the 27th of January 1787, dcvifed *‘all and every 10 the 

r tl r , .. ' ot his liephtws 

of my meuuages, Linds, lenemcnrsj and hereditaments, and the <ur- 
or part and parcel of lands, &c. at Swanfeombe^ to lives j remain- 
** Henry Vyvyati ycXtiV^ and his heirs, in truft to and for or/he^iruar^to 
the feveral ufes intents and purpofes after mentioned 1 con- 

viz. that the faid H. l^yvyany bis heirs, &c. fiiall out 

^ ^ , (luring their 

** of the rents and profits pay (o my wife, EUznhith lives ; and afm 
Peersy 5o//yetirly during her life, being fettled upon fr#;? (or the' 
her by our marriage as a jointure 5 and to pay the Jhe^w^y and 
overplus of fuch rents and profits unto' my two ne- 
phews, *John C^nfeti Peers y mS. DctnUl Letfom ’ Peers y 
and their aflighs, and.ro the fu^rvivbr oF’therh and his to the n// Wan- 
** affigns, during ihb life of my wif^e; and from and af- . Htid th^r ilie 
“ ter the deach;of hiy wife'j th^Q,fQ Ithe ufe'bf the fiid 
J- C- eeer^ and A Peers, durifig thejr lives, and 
the life of the longeft liver of them, without impeath- of the 

^ , ' i «: ' , nephtwa %v«g 

ment of wafte : and from and after the determination tattutid hy the. 
“ of that eftate, to thic ufe of the faid A ancjl thmfore united 

*' his heirs, during the lives of the faid'y. C Peers and uitcx"ni«dTn 
« Z). Zi Peerj, and the life of the longett liver of them, anY’th'.t 

, J \ ccviiy lutf.Tcd 

of tUo whole ertate hy the, furvivnr of the nephews after the d ath of the orrti nephew , 
without nffie, ^d ,'ifier tUa dtaUi of hii own itfuc, bouinj ii»c entaj> Aiui dctUlod ihc tub- 
fcfiutni llmiutioft'm ’ ^ ' 

V , ‘ upon . I 



378 


CASES IN TRINITY TERM 


1809. 

D»e, 

on the Dcmife of 
T*R « Y, 
ag^inft 
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upon trufl to prefcrve the contingent ufes and efta(es| 
&c. but neverthelcfs to permit the faid J. C. Feers 
and Z). Z. Peers and the furvivor of them during their 
lives, and the life of the longeft Hver of them, to re- 
<< ceive and take the rents and profits of the faid lands 
and premifes for their own ufe : and from and after 
the fcvcral deceafes of the faid J. C. Peers and Z). L. 
<* Peers y then in truft for the heirs male of the body and 
bodies of the faid J, C, Peers and D, L, Peers i and in 
default of fuch ifiue, then to ami for the ufe and bc- 
** hoof of my kinfman Jofeph Terry and his heirs.” The 
tedator died in 1793, leaving his widow and both his 
faid nephews him furviving. The nephews entered into 
poflclTion of the demifed premifes. The widow died 
fhortly after the teftator. y. C. Peers^ one of the ne- 
phews, died in 1798, without iflue ; the oth^r nephew 
jD. Z. Peers^ furvived him, and on* his deatli entered 
into pofl'cinon of all the premifes, and had iflue male one 
fon only, who was born in 1792 and died in 1796, 
without iflue. In Enjler term 1805, Z). Z. Avrs fuf- 
fered a recovery of the preniif s, and in 1807, he 

granted a leafe of the premifes to tlie defendant under 
which the defendant is in puirclTiom Z). Z. Peers^ by 
his will of the J5th of ulpril 1807, devifed the fame pre- 
mifes to his daughter in tail general, and died before 
the d^tc of the demife in this tjeZlment; leaving his 
daughter, and JufephTerry the Icfibr of the plaintiff, and 
devifee in refraind»:r urultr rhe will of tlie faid H, Peers^ 
him furviving. The qucltion was, whether the h flbr of 
the plaintiff were entitled to recover all or any part of 
the premifes in qutflion- 


Marryflt, 
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Marryat^ for the plaintiff, contended that D* L. Peers 
had not a fufficient edate in him at the time to give ef- 
ft£l to the recovery fuffered by him. The two nephews 
of Henry Peersy the tcftator, took joint edates for life 
with feveral inheritances in tail mail, from whence the 


1809. 

Doe, 

on theDcmireoi 
Terry, 
againfi 

COLLJEE, 


Court would infer crofs remainders : and the only quef- 
tion is, whether the eftates to the heirs male be of the 


fame quality as the eftates for life of the nephews, whh* 
out which they could not unite, as was fettled in Sbap- 
land V. Smith, (^i) and Sylvejler v. Wilfon, (b) fo as to ena- 
ble D. L. Peers, the furvivor of the two nephews, to bat 
the entail by fuffering the recovery. The teftator’s ma- 
nifeft intention was to prefer the heirs male of his ne- 
phews, and in default of fueh, then his kinfman J&feph 
lerry, the leflbr, before the daughters of his nephews: 
the Court therefore will give fuch a conftru£lion to the 
will as the words may bear, fo as heft to effectuate that 
intent, tt is clear that the eftates for lives of the nc- 
ph-w’s, and the furvivor of them, are legal eftates. The 
only queftion is, whether the devife to the truftcc and 
his heirs in trujl for the heirs male of ihe bodies of the 
nephews be executed, fo as to make that alfo 3 legal 
ellatc ; for otherwife it could not unite with the legal 
life eftatc of the nephews. But to conftrue it fo, would 
defeat the manifeft intention of the teftator; for he 
changes from legal to equitable and from equitable to 
legal eftates, in carving out the feveral interefts to the 
devifecs, as it feems, for the exprefs purpofe of prevent- 
ing the tenants for life from barring the entail by a union 
in them of the legal eftate of inheritance. During the 
widow’s life, the truftce, who was to pay her an annu- 
ity out of the rents and profits, took of courfe the legal 


(tf) 1 Br». Gb. CeJ. 74. (4) » rerm P-p. 441. 


eftate. 
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i8o 9« eftate. The next remainder i» to the ufe of the nephews 
! ' ■ ^ for their lives \ that ufe was executed in them. The 

eBthcDeiifcof next Jimitatidn ts to the ufe qf the truftce to preferve 
* contingent remainders^ &c. which was of courfe exe- 

C01.X.1XK. cuted in the truftee. Then the next is to him in tru^ 
' for the heirs male of the bodies \ which varies from the 

term made ufe of in limiting the legal eftate for the lives 
of the nephews^ which is to their ufe i and the lafl legal 
^ limitation to JoJeph Terry is alfo to the ufe of him and 
^s heirs. 


Betens^ contra^ was ftopped bj the Court. 


Lord Elle^boRough C. J. The teftator ufes the 
words truft and ufe indifferently : both of them are within 
the opi^ration of the ftatute; for a trull may be executed 
as well as an ufe* And nothing elfe is relied on but 
the change of thefe words in order to denote the tefla* 
tor^s intention. In truth*, in every cafe where a tcflator 
creates an eftate tail by words of this de/cription, uqltfs 
he is perfeflly cognizant of the technical rule of law, 
he does not mtend to enlarge the life eftate of the ftsfl 
taker to an eftate tail : but the rule of law notwithftand^ 
ing attaches to give the firH taker au eftate tail. 

Ber Cwiatiif ^ A ^ * ilPoilea to the Defendant, 
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Waver Quarter, 
CULTRAM. 


in the Parifli of H01.M 


order by trtro juftlces of the county of Cumberland 
for the removal of Elizabeth Miichinfon^ fingle wo- 
man, from Oulton Quarter in the parifli of li^igton^ to 
Holm Eajl Waver Quartet itl the parifli of Holm Culiratn^ 
having been confirmed on appeal to the feflion$, was 
now removed into this court by certiorari, and after the 
ufual direflion, run thus: upon the complaint of the 
churchwardens and overfeers of the poor of Oulton 
S^farterf Scc» unt6 us^ &c. being two of his majefty^s 
jufticISs of the peace, ice* that Elizabeth Mitchinfon^ fin- 
glc woman, hath come to inhabit in the faid Oulton 
S^iarter, not having gained a legal fcttlement, nor pro- 
duced any certificate owning her to be fettled elfe where, 
tmd that the faid B* Mitchinfon is •with thild and unmar • 
ried ; we the faid jufliecs, upon due proof thereof made 
&c. and likewife upon dXie confideratiOti had of the pre- 
mifes, do adjudge the fame to ^be true g and wc do likewife 
adjudge that the lawful fettlem^njt of the faid £* /!</• is 
in the faid Holm Eaft Waver And fo it pro- 

ceeds to diTc£l the removal of the pauper from the one 
^mrtcr to the other. 

The objeftion taken to the order below, which Topping 
was now prepared to fupport, was that it was defedlive 
in not ftating that the pauper was aBually chargeable g 
and that it was i)ot fuiiicient merely to*ftate, as it did, 
that flhe was vaith child and unmarried g for that might 
ftdJ be true, add yet the woman might have fufiicient 

fwblluncc 
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fubftance of her own, or ample fccurity be given by 
others to preclude the Icaft rifk of her becoming an ao 
tual burthen to the patifli : and the cafe of The King v^ 
jilve!ey{a)^ was relied on, as having put a conftruelion 
upon the (latute of the 35 Geo^ 3. c. 10 1. /, 6. that the 
mere fa£l of a fingle woman being with chila did not 
therefGre, as an inevitable conclufion of law, make her 
chargeable to the parilh: that the a£l only meant to give 
the magiftrates jurifdi£fion to remove a perfon fo cir*- 
cumftanced, like one actually chargeable, if otherwi^: 'a 
proper obje£h of removal within the fpirit of the poo ir 
laws. \ 

Sicnrhtt and Paliy^ in fupport of the orders, faid i ,?al 
though the Court would not intend any thing to giv^ 
jurifdicfion to magiftrates below ; yet where they had 
jurifdi£lion of the fubjeft matter, as here, every thing 
would be intended in fupport of their order. Now the 
juftices below have dated on the face of the order all 
the fatts neceflary to ftiew that the pauper was a perfon off 
that defeription whom prima facie at lead the law deemsi 
to be chargeable, and therefore liable to be removed, 
in their judgment flic were a proper objeft of removipil; 
then having in ordered her removal, they mud/ne- 
ctflarily have drawn the concluiion that (he was cM^arge^ 
able within the meaning of the law, though thejy have 
omitted to ftate in exprefs words that legal con’du/jon 
from the fa£l:s dated. Bnt it never is neceflary iP judi- 
cial proceedings to date a mere concluflon of law y\hich 
follows from what is dated. In Rex y. Mathew {fi)^ ha 
principle was <^Tried further j for an order to maintaii 
a baftard child, which did not date that the child was 

’ ' ’ V 

{i) a Si/.'i, 475. 


{«) 3 Eaft, 563. 


likely , 
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likely to become chargeable, was refufed to be quaflied 
on that objedion ; becaufe it was felf evident that every 
baftard child was likely to become chargeable. In Hobey 
V. Kingsbury^ pariiTies (j), it was held fufficient to ftate the 
hafband as likely to become chargeable, without Hating 
the fame of his wife and child, who were removed with 
Jilm j becaufe it followed as a legal concluCon, In 
The King v. Great Tatmouth (^), it was thought that 
the words of the ziX were large enough to compre- 
hend every fingJe woman with child, though refiding 
uiider a certificate, and confcquently in a fituatiou to 
exclude the pofiibility of her becoming chargeable to the 
certificated parifii : and that it was not necclTary in the 
order to negative her having a certificate. And as in 
i?r.v V. Tibbenham(c\ the Court thought, upon a cafe 
Haling the bare fad of a munied woman, whofe hufband 
had been abfent from her for four years beyond fea, being 
pregnant of a child at the time of the removal, which 
bad fince been born a ballard, was fuflicient to warrant 
Hif general allegation in the order, that (he had become 
aftually chargeable; becaufe the pfefumption of her be- 
ing chargeable was raifed by the ftatute from the bare 
faftof being with child of a badard, if no circumftances 
were dated to fnew the contrary; in like manner ought 
the legal prefumption to be made from the fame fa£I in 
an order, without other controlling circumfl.ances dated. 
And the Court feem to have come to this conclufion in 
Kex V. Diddlebury (d), where an order, dating that £, 
ftngle nvoman was, by being prigtmnt^ deemed to have become 
chargeable^ was held good ; the Court Seating the latter 

(flj Stra. 517. {b) S Tetfft Rep. jS%* 
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‘ woman being pregnant. 
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of Lord EtLENBOKOuCH C. T. If it were an irrefragable 

Holm. Bait ** 

Waver (?uar- concluHon that, being a fmgle woman, and with child, ihc 

ter. 

party removed mud deemed to be chargeable withia 
the meaning of the ftatute> then this order v/ould be 
good : otherwife the jiifticcs ought to have drawn that 
conclufion, in order to (hew that in their judgment (he 


was a proper objeft of removal within the poor laws# 
But, confidently with this order, the party might have been 
a (ingle woman with child worth 10,000/., or (lie might 
have given the mod ample fecuricy to the parifh againd 
any charge which could be thrown upon them. The 
ftatutc in quedion firft gives the general rule, that no 
perfons fliall be removed before they are adudly charge- 
able. It then fays, that (ingle women with child (hall 
be deemed and taken to be a^iu^illy chargeable .within the 
true intent of the act# But dill the jud^ces ought to 
draw the conclufion that (he is within that general rulo; 
otherwife it would come to this, that every fiiigle woman 
with child, whatever was her fubftaiice, might be rejnoved 
by the pariQi officers. Being unmarried and with child, 
fuch a perfon is prefumptiytjy chargeable, from the flrong 
probability pf the fjft that ftie mud be, fo 5 but there may 
be circumdances, fuch (he fubdance of the party, or 
the giving a complete indemnity to the parifh, which 
may exclude that prefumptipn* Now every circumdance 
of that fort might have cxided in, this cafe, and yet the 
order, as it is fr4ined, be true* In King v* Biddk* 
hury ^\ft judiecs deemed her to have beconrt chargeable j . 
but file could not have been deemed to be chargeable, if 
/ , tUofc 
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thofe circumftances had exifted in her initance* It 
ought to appear by the order that the judlceg have cxer- 
cifed their judgment upon the matter and repelled the 
exigence of fuch circumftances by their adjudication 
that flie was chargeable, in order to (hew that (lie was a 
proper objedl of removal within the meaning of the 
law» 


1809* 


The Kino 
agamft 

The Inhabif^nts 
of 

HoLMy East 
Wavir Quar- 
ter. 


Grose J, The Lcgiflature never meant to faythat at 
all events an unmarried woman with child (hould be re- 
moved as chargeable \ but only to ftate the circumflancc 
of fttch a pcrfoti being with child as evidence that (he was 
chargeable, unlefs repelled by other fa£ts to (hew that (he 
was not. The ji;(fticcs therefore ought not to have barely 
ftated the fafl: of her being with child, but to have drawn 
the conclufion that (he was chargeable> to (hew that (he 

<• f 

came within the meaning of the poor laws. 


IjE BtANC T. The order of remotal is dcfedlive. 

I . > 

The aft of parliament only gives a poiver to remove per- 
fons who are aftually chargeable i the judiccs therefore 
mud: find that the party ts changeable before they can 
remove her. Bat the has mide the clrcamftance of 
an unmarried wonian bei^ wkh ^ild evident of her ^ 
being chargeable t the ||tfttces therefore fiiould hare ad* 
judged upon that tircuitlfianee : inftead of which, they ^ 
have merely found tlw drawn the eon* 

clufion. 


BAtLET J. Befot^s the'ftatbte oJf the 35 ^ 
effential for the juftice* to have adjudged pMty 
renvaved was likely to become chargeable, ifi order to 
give them jorifdiftion to reroofe her. this fta- 

VouXI. ^ ' Cc , tute 
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ot 
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ter. 


tuttf another rule is and it is not fufficlent that the 

party is, likely to l^j^mc chargeable, but they muft be 
a^uaily chargeable before they can be removed. To 
avoid, however, the inconvenience likely to enfue from 
the application of the general rule to the cafe of a finglc 
woman with child, the a£l has made that circumlliticc 
prima facie evidence of her being chargeable* But that only 
f^urnilhes a rule of evidence, on which the jufticcs arc to 
decide ; and many cafes may exift, as thofe put by rr.y 
Lord, of the fubftance of the party, or of an indemnity to 
rhe paiilh, which may rebut that prefumption. Here the 
order only ftates the fa£ls of the woman being a fmgle 
woman and being with child ; and docs not go on further 
to draw the condafion of her being chirgeable. If then 
there may be cafes where a woman, though fmgle and 
with child, may not be removeable, as not being charge- 
able within the meaning of the law, the order is clearly 
not fufEcient, but the juflices ought to have gone on to 
draw the conclution. In the cafes o,f Tihbenl am and 
Diddkhurj the Court conftdered the 6th feftion of tac 
a£i: as giving a rule of evidence only. 

Orders quaflied. 

Zcatktt then obferved that the magiftrates had been 
miiled by following the precedent Hated in a new edi- 
tion of Burti^ publifhed fince the Hatute and fince the 
authors death. 
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Brooke againjl Booth. 

JUDGMENT by default was obtained above two years 
ago in debt on bond, conditioned to fecure an annuity 
of 40/. a year, payable quarterly* On this a feire facias 
ilTued fuggefting a breach on the non-payment of the lad 
quarter; which was found for the plaintiff; and at the 
fittings after terni the damages were afTcffcd 

at 10/. under the flat. 8 & 9 3. c. ij./ 8. It had been 

the practice not to allow cofts in this cafe, becaufc the 
fame (latute (f. 3.) only gives cods in feire facias after 
plea or demurrer. But in Eii/ler term laft Dampier moved 
for a rule to fliew caufc why the pUintitffhould not have 
his cofts, on the words of the 8th feclion ; which, after 
providing that the judgment (hah/cniaih as a further fe- 
curity to anfwer damages for further breach of covenant 
in the fame deed or writing, upon which the phhuilF 
iliall have a fejr^ facias fuggefting other breaches, &c. ; 
ena£ls “ that upon payment or fatisfaflion in manner 
asaforefaidof fuch future damagcS| cofts, and charges, 
“ as aforefaid, all further proceediaga on the judgment 
are again to be ftayed^ and fo toties quoties;” which 
he contended gave the plaihtiiF a i^ght to, his cofts, though 
it was not a cafe mentioned in the third fe£iion. "J^hat 
the giving ends Jn 6ertata cafei in did not nega- 

tive the plaintiff^s vight'to cofts in another .cafe provided 
for by a fubfeq'de'nt fe£tion. < . then argued that the 

8th fedtion clearly gave the plaintilF a right to his cofts 
in the prefent cafe; becaufe thC judgment ftood for the 
penalty 5 and the defendant by the words of that fe^ion 
could not redeem hloifel^ from that judgment and tlie 


1 809. 


Tr ' iday , 
l/Un.' i6Lh. 

After judgment 
byc^(.fau]cm 
f'.Lbr on bc-nd to 
ft ci;r.> an an- 
nuity pa>abi- 
{•lUaitctiy; and 
<wirc facias 
tiiercou, fdij. 

a bleach 
in iKnt-pr>ynkcnt 
of 4 quatriT, 
antf driirngMS 
afTclfcd to that ' 
a.iuMjnt an the 
S .V 9 IK u ' 
n.j b^'dfliat 
the pjri.nt ir 
Wu-i tniiLk'd to 
h)5 cnCt.ion'tlie 
St!, kcliv'ti, 
which t.iied't. J 
flay ot pioct td*. 
inj.*' O'! payment 
(f future da» 

evil arid 

chrrvciy tof.t's * 
quotUi i tlimi^h 
the 3 ci (cc'tiori 
only 5'tves colla 
in fcire facia t 
after pit a or dc^ 
murnr . 
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execution coufequet^hcjrcoa but by payment of the coft^ 
as well 9^ the-'dai^all^''. 

The rule cai^ oh ,^mong the peremptories in thio 
term, and no one appeared for the defendant 5 but as tlic 
motion went to; alter, the. cftaWilhcd, praaicc, JOfampiet 
drew the attcntion.of jhQ. Court m and repeated his 
former obferratibhs^ ^hc^n Court, u)^on looking at 
the different clauff;a of the made the 

Rule abfolutc. 


S/itur^Uy^ 

i7ih* 

An order of 
moval, executed 
and unappealed 
againit* is con- 
cluflvc as to the 
fetclement of 
«e pauper at 
the time of fuch 
order, even as 
.fipcwcfn third 
‘t^Jihes no par- 
ties to the for- 
mer order. 


The King TWlniitibiiaiiits df Comham. 




'pwo magi«»teai, by .an;or«lfcr, removed Mary Bowltr, 
wife bf ^0w>Vi^' afid;tbem«!two children, by 

liarne^ from M^iM^ljfty wcBurry ‘to^fiwjbam In IVilts, 
TWs Seffi0ns;iJ{i<^)ip^%^V;ebnfirined Ihe order, fnbjeft 
to the opibton' of ;|!d« Coatt upoij the fbUbwing cafe. 

Wiirtifm J8<>»i>*r’;.-waa fetlted'^by^ the parifli of 
Garfden.ia alid at' the agt of . 12 years acquired a 

. Settlement' hiring. ^hd Service.'}, and fubfe* 
queiit iJiciretb, ittWyjjg, be by 

whoiiJk he aftci^iWs ia 

At ■btdifrr/- ‘ »®o7» 

^;i^rtueof ^ oMer on that day, 

reiAoyed'fbdm Ciarhij^, ■ 

laft mehti^e^t;^rd[er’^ttp^ pjpj^|t^wsisj.'^^ , by Garfdan. 
W. .Bsw/rr* 1w$ tfone in Cor- 

fooM by biting from time to 

time reUeveiiiby'i^eiy^«t:.'0mp flte''tijpic.^‘Was removed 
thither uQdet tlif >£ud erdee.{ ii^iog gauged no fettiemeot 

tifinirhere finse the Ge 




Marryai 
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Marryat and Lawetf in fupporurf the orders, argued 
?hat the order of removal unappealeRgainft, firorn CiarU 
ton to Garfdon, was not concluGve that the fettlement 
of the pauper was in Garfion^ upon the fame queftion 
ariiing between Eqfi Meulfiy and Cotjham; and that Eaji 
Meulfey was not eitopped by the ignotance or laches of a 
third parifh from (hewing the truth of the cafe againU 
Corjham. E'loppels are odious, and only bind parties or 
privies ; but res inter alios a£Ia Can never be fet, up as 
an eftoppel agaioft (IraUgers. In none of the cafes has 
inch an order been deemed conclufive, except againft the 
pari(h to which the removal was made, whether appeal- 
ing or not againd it : and the phrafe which occurs in 
fome of the cafes, that the order is conclufive as to all 
the world, muft be underdooi^ with refpe^l to the parilh 
againd whom the order is vEftabliihedi '^hen if the 
former order be not conclufive, the, spot's fettlement 
is found to be in Corfianut^ Yhey referred to the cafes of 
Harrow and pati(hes(4)-, and Rex v, Sartatt (i). 


1809 . 

The Kin® 
agmnd 

The Inhabitant! 
of 

CoHftM AM** 


Holaa and Cowhji botitril, were popped by thsCpurf ; 
but they afterwards Whtiotied (jhe opinion of Muller J. 
in Rex v. Kemka^i^ {e% ^that t^re^^as no prppofition 
in the law of fettfel^epts' more clear than that an prder 
of removal unappealed againd, was' cqpelufive againlt al| 
the world} and that this wts fo clearly andfouniv^fally 
eftabhflied, that it eu^t mser W be impeached, 

1 ' r ^ , 

I.ord Ellrnborovqb p. J., the pauper upwq; fettled 
in Gar/don at t^ tlm{i( of t^c forttiei^ could 

not Corfiam as>tr«U Bs all other pati 0 ies<ibavCtijikeo ad<* 
vantage of that, upon a gueftiot^df fettlement JNfow 

fjo) Sed, 5 . (i) Sofo, C 74* ' (*) * VernStf. 599 . 

903^*%,^^ tha 
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of 
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the orcl^r of removal to GarfdotJj which was fubmitted to, 
is the moft authentic proof of his fcttlement being 
thereat the time of the order made ; and we mud in- 
tend every thing in fupport of that fettlement fo adjudged. 
It is in efFefl a ftatutablc certificate, if I may fo exprefs 
myfelf, that the pauper was then fettled at Garjdon ; the 
ftatute [a) gives him a fettlement there : and the faft 
dated by the Seflions of a prior fettlement in Corf jam 
is immaterial. 

Le Blanc J. If the former order were not conclufive 
as to the fettlement being in Garjdon at the time, Garjdon 
would cfcapc the effcfl: of it altogether; for this order 
would be conclufive upon CorJfjam^ fo as to prevent Corn 
foam removing to Garjdon. 


Grose and Bayley, Juflices, aflenting, 

Orders quaflied, 

{a) The ftat. 13 & 14 Cat. j, r, 11. gives auihonty to two jufliccs of 
the peace by their warrant » remove paupei 3 to the place where they 
were lad legally fettled. 


S'jturJayp 
June l7lh. 


St£inman and Others againjt Magnus. 


t wired Into q’HIS was an a£lioh upon a bill pf exchange dated 

iiircreditorr*'*' ' ‘ 10th of OBoitr J804, drawn hy, the defendant 
whereby they upon G. and AL Jfaact, payable Gx months after date to 

agreed to re- ^ ^ 

tcjve 20/. per thc plaintiffs or order for 400/., which was diflionoiired 

cent, in fttif- « . i 

f»£tion of their when due by, the acceptors. There was aJfo a like count 

’’ fcvcral dc- , " ^ 

mands, and rcleafcd the remainder^ in confidcration that half of the compofitlon flmuld he 
fccured by acceptances ot a certain perfon ^allb a creditor,) which fccurity was ac- 
cordingly given and paid whtn due ; held th.ie fuch agrcerficnt was binding on the pJaintitF^ 
one cf the creditors; though the agreement were not under feal; and thoiigli he were t ho 
laft who fii-^ned it, a»’d it did net appear ilut he Hd atfliveljr induced any of the clJier cre- 
ditors or ihe furet^ to fign it; and that thc piamlifV’s fuing the debtor, after havj/ig received 
ilie oompohtioh, was a Ir^od upon iht furtiy anej thc other cieditors. 

Upon 



JK THE Fouty-ninth Yeah of GEORGE 111. 


39 ^ 

upon another bill drawn by the defendant for 376/. 41. id, i2oq. 

in favour of the plaintiffs ; a count for goods fold and 

delivered, and the common money counts. The original 
conflderation of thefc bills was goods fold and delivered 
by the plaintiffs to the defendant in 1804: and the de- 
fendant being afterwards in failing circumftances, thft 
following agreement (not under feal) was entered into 
and figned by 17 creditors, the nances of the plaintiffs 
being at the bottom of the lift* We the undersigned, 
being refpeflively creditors of Alagnus^ do hereby 
agree for oiirfdves refpeiiively to take and accept 20L 
per cent, in full payment and fatisfa^Slion for our fevcral 
and refpeciivc debtv^ due at the d^tc hereof; and upon 
payment of the faid ao/. per cent, we hereby rekafe and 
for ever difeharge the faid At. Atagnus for ever 33 to the 
remaining So/. And it is hereby agreed to receive the 
laid 20/. per cent, in manner following; 10/. per 
cent. Within one month after the execution of th’cfe pre- 
fenis; 5/. per cent, fecored by the acceptance of 
Mr. Garlandy payable in five months; and the remain- 
ing 5/. per cent, on the like acceptance, payable in nine 
momhs. Dated this nth, of lAownUr i8o6/’ Gir- 
land^'^ fignature was amongft thofe of the creditors; and 
he paid the Turns to the plaintiffs ftipulated for by him 
on account of the defendant, and alfo cettain collateral ‘ 
fums for expences of liti^tlon, &c. which being takcii at 
the trial in reduflion of the original debt, the plaintiffs re« 
covered averdift for the balance amounting to 668/.; after 
an obje£tion urged and overruled >s to the whole of their 
demand. The ground of that jobjidioti was fkated by 

t- ' , v 

Garrow in nidvlng for a new trial ^ tliat the agree* 
ment of the plaintiffs to compound, with, 'the defendant 
' C e .4 ’ waa 
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was an inducement to the other creditors to execute the 
compontion 5 and v^tUhont that> Garland would not have 
given the fecuritiei Which he did for part payniCnt of the 
debt, and tvhich have fince been paid. That thefc were 
fufficient confiderations for fuilalning the agreement by 
the plaintiffs to rele^fc the refidue of their demand upon 
the defendant; and the fuiiig for it^in this aftion was 
in fraud ot Garland^ and alfo of the Creditors in general, 
who had compounded their Ttcfpc£ii^e debts on the bafia 
of the agreement; on which gtonnd he diflinguiihed 
this from Fitch v. button where the compofition moved 
from the .debtor himfetf, and there Was nothing to (hew 
thaf there was anyftipuhtion between the plaintiff and 
the other creditors, for remitting the red of their demands 
upon any mufuat condderattbn. 


Lord ELLENBOEOtJGti C. J* then faid that the validity 
of fucb an agreement^ as it affe^ed the furety and the 
other creditors, was not Confidered at the trial ; but his 
opinion was gOVCfjned b|^ the cafe of Fitch v. Sutton (^}, 
which was founded upon the authorities of Hcathcote v.^ 
Croohfhanhs (r). Cumber v. Wdne (<?), Pinners cafe (r), 
Adams Tuphngijfy^ C^%t>ittk 3ia. which went 
tp (hew thatth^Wgraftitient, Uof befeg by deed, to accept 
a Icfs in fatisfaOion of i greater fum than was due was 
not binding as ag^inR tl)e ^ririnal demote But the pie* 
fent vWw of this cafe rrtAdiflt fit ,to be re-confidered 
and therefore tj)e Coiwt grante4^a;:^ri^ to fet aCdf the 
vtrdi^i &c. ; agaSnif, ^ 

r ’ ' ‘ V : *' 

w 5 ^ v®*. ,>t (fj • > ’'■ + M'* *4" ^ 

r j 

fori 
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Pari aod Marryat now (hewed C!mfe> and relied alto* i S 09 , 

gether upon the cafca before cited, and the rule of law on " 

Sts MAW 

vrhich they were founded, that the taking of a lefs futn 
cannot be a fatisfa£f Ion of a greater, unlefs it be by deed. 

[On which Lord EU^nbor&ugh obferved, that the general 
du61rLne of Fzich v. Sutton would not he disputed, but 
that this would be didinguilhed from it, on the ground 
that it was a fraud uppn Garland and the other creditors, 
who were induced to dgn the agreement with a view to 
!Kfte|ate the defendant from any further riemands, on 
payment of the prcportiotils fettled^ as was faid by Lord 
Kenyott in Cockjbott v. Bennett (<i): and his Lordfhip wlflied 
the cafe to be argued on that gfound.^ To this they 
anfwered, that in CockJlMt v» Benntt and that clafs of 
dafes (^), the compofitions were by deed j and there waa 
evidence that other creditors were induced by the plain- 
tiffs to accept the compofitions* But here there were 
no fads of that defqription ; no evidence that Garland 
was induced to become furetj bf any undeftaking of the 
plaintifls, or tbal any of the other'Cr^itors were induced 
to fign by their example ; on the, contrary, the natbes of 
the plaintiffs were figned after all the others. 

Car row apd Cp^yn were Rop];le4 by ihie Court. 


liord Ellbnboroxjgh^C. J. the whole fubjedl had 
been prefente 4 ^to,my mind ^,t^tbejrial as.fuHy as it is 
now, I Ihould not Ita^e bad any donbt upon the lUbjed. 
It is true that if a, credit!^, ffini^ty agree to aceept left 


a Tfrm Stp 

4 Ttrm Itif- V. 6 >4^ TsM 


Mffi/o vt%r 


from 
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from his debtor than his jofl demands that will not bind 
him : but if upon the faith of fuch an agreement a third 
perfon be lu^ed in to. become furety for any part of the 
debts, on the ground that the party will be thereby dif- 
eharged of the remainder cf his debts; and Rill more when, 
in addition to that, other creditors have been lured In by 
the agreement to relinquiRi their further demands, upon 
the fame fuppontions that makes all the ditTerenco In the 
Cafe, and the agreement will be binding. In h'ttch v. Button^ 
our opinion proceeded uponj||ie precife terms of the cafe 
as Rated to us on the report of the evidence : if the evi- 
dence had gone but a very, little further, it would have 
altered our decifion. But on the cafe now prjfented to 
us, it would be a minced qu|;^Rion of law and facl to go 
to the jury, whether, softer the plaintiffs had entered into 
this compofition in conjunction with Gada.id and the 
other creditors, it were not a fraud upon thofe perfons, 
within the principle of the cafe of Qocyboit v* Bsnneii^ to 
endeavour to obtain a further payment from the defen- 
dant, whom they all purpofed to liberate upon the terms 
of that agreement. 

The other Judges affented ; and Bnylcy J. added tljat 
in Fitch V. Sutton the compoRuon was probably paid out 
of Sution^^ own money : but here the plaintiffs bought 
Garland*^ fecurity for a part of the debt upon the terms 
of freeing the defendant from any further demand after 
payment of the fums agreed upon 3 which have been 
paid ; and therefore it is a fraud upon Garland to fuc 
the defendant afterwards. 


Rule abfolutCj 



395 


IN THE Forty-ninth Year of GEORGE III. 


Winterbourne againjl Morgan and Others. 

^HE plaintiff declared in trefpafs, that the defendants 
on the 30th of December 1807 and on divers other 
days, &c. with force and arms broke and entered the 
dwelling houfc of the plaintiff, and then and there dif- 
turbed him in his poffcflion thereof, and remained there 
for a long time, to wit for ten days then next following, 
anJ then and there ftized, took, and carried away the 
plaintiff’s goods, and converted the fame to their own 
nfe, againft the peace, &c. to the plaintiff^s damage of 
500/. Some of the defendants demurred fpecially \ and 
the defendant Mornan pleaded not guilty ; and at the 
trial before Lord ElUnborough C. J. at W iftminfterj gave 
in evidence, that the breaking and entry was made by 
virtue of a warrant of diftrefs iffued by the plaintiff's 
lanvilord againft the plaintiff for 50/. rent in arrear, un- 
der which the gpods in queftlon were taken and fold : 
but it appeared that the defendants continued in poffef- 
fion of the goods upon the premifes for eleven days be- 
fore they began to femPve them, and did not quit the 
premifes till four days after that, during which four days 
they were employed in removing the goods ; after winch 
they were fold in payment of the rent. A queftion was 
then raifed on the pare of the defendants, whether as 
their original entry and poffefiJon under the warrant of 
diftrefs was lawful, and Only their continuance in poflVf^ 
fion, after the time allowed by law (a), nnlawfuli and 

the 

{a) The ri.* i. e. 5. dlrcft<{ that goods d'll . for 

rcjit n.ay be appraifed and fold, if qdt replevied within 5 du] > : - v ; lie 

^ a. 


1809. 


Saturr/ay^ 

June 17th. 

Wliere one yvh* 
entered under a 
warrant of dif- 
trefs for rent in 
arrear continued 
in pofftflion 
of the goods 
Upon tlie pre- 
nufts for ]$ 
days, during 
the 4 laft of 
which lie waft 
removing the 
goodi!, which 
were alter ward® • 
fold under the 
diftrefh; held 
that at any latc 
he was liable in 
tiefpaf^ quare 
claulum iregit 
for continuing 
on tlu premifes 
and djlfuibing 
the plaintitf in 
the polT^frion of 
hi!> houlc, after 
the time allow- 
ed by law. 
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the flat. *9*/ 1 9. having provided, that whero 

any didrefs has been made for rent, and any irregub'^' 
rity ot wbwful afii fhall be afterwards done by the 
party diftrainihg, the dihrtf* itftif fliall not therefore 
be deemed to be unlawful, nbr the party making it be 
** deemed a thfpaffur ah miio; but the jparty aggrieved 
by fuch unlawful aft or irregularity, fliall and may 
« recover full fatisfaftion for the Special daimgc he fiidl! 
have fuftained thereby, and no more, m an aftion of 
trtfpafti or on the cafe^ at ihe'^elcftion of the plaintiff;*’^ 
whether the a 6 lion of trefp^fs vi et armis were the 
proper remedy ; or whether it ftould not^have been an 
aftion on the cafe? And ad the point was admitted to be 
new (4), a verdift i^as found foi'the plaintiff, for damages, 
and leave was given to the defendants to move to fet it 
afidc stnd enter a nopfuit, if the Court (hould be of opi* 
nion that the objeftion was well founded. This was 
accordingly moved on a former day, and the cafe of 
Wailace v, Xing^(h)^ws^B referred to m fupport of the ob-» 
jeftion j where it wad held that trover would not lie for 
goods irregularly fold uncter a diftfefs fince the ftatutc 
j i Gid. 2*i that llatate having exempted the party mak- 
ing fuch irregular dtftreft from being deemed a trcfpaffcr 
ab initio, and given aftion ort thp cafe to the party 
gtieved: the Courtr there conGder^tig t# 9 ver the fame in 
effeft as trcfpa&> AOd Stftertm V* which 

It. II < 7 . a. Cf 10 ^ prQV|(}99^t^t th«y may and Ibid open 

the pramifn, in liHe manner, and undfr the Hkf^dlreflietta, ai under tha 

(a) Theoafeor af/ Av* rW* Where thelandlbrd, 

kvepins a diltr^fa on m jgteiplflh liine after the $ 

days altevred hy tb^ d ’ i MA ^days, was held " 

(0 be a trerpaiTer/ ^a^ e < f; jf 

' J^/ack ty, ^ 


1509. 

SOURN« 
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^as alfo mentioned, where the aflion of treQ)afs was 1809* 
maintained, was diftinsuiflied from this, on the ground ‘ 

. I . ^ Winter- 

that the defendant had, at the time of making the dif- »oaRNE 

trefs, turned the tenant’* family out of poffeffion •, which Mo^o^k» 

was a (iiftindl and fubftantive a£t>of trcfpafs, not within 

the fcope or prote£lioti.of tho } and'had alfo cont!> 

nued in poHcnion of the houfe after the rent was paid. 

Garroiu and Puller (jbew^d caufe agalnlt the rule ; and 
admitting that a mere irregplarity, as to the manner of 
making the dldrefs, would imt make^the entry and conti- 
nuance of the party on the ptemifes during the hve days 
allowed by the law, a trefpafs ; contended that his con- 
tinuing in polTeilion. after the time allowed by 1^"' was 
in itfelf a diftini^ trefpafs, not depetfding btvfJiuv^evious 
regularity or irregularity of the dtftrefs, but altogether 
out of the proteiflion of the } which was not intended 
to covet fubfequent trefpaiTes, in pontinuing a wrongful 
poflelTian for. an indehnitp peitiod^- but only to prevent 
the original entry, which'wgs in l*a£k lawful, from beings 
deemed a trefpafs relation' and operation of law oh. 
account of any fubfequejnt irregularity of the party dif- 
training during the pj^od allth^h*^ for his Continuing bn 
the premifes, or‘gfteFwardS-.t{i rhaking file of the dihrefs: 
referring however to 'Ihe' patty grieyed his remedy in, 
damages itbr any ia^ljh itfelf\|inl.aw.fdhov' irregulati to 
be recovered either ,in aii. aAW.of tritfpafij 'or *on the 
cafe} that is, his'a^iW of trefptt^ fbt aCls in themfclvei' 
unlawful, and tirefpafleVi -‘and his" aibfon Ob' the cafe for 
confequential injuries.' ''\Tbe' lotH feClion of the flatate' 

'■'it G. 2. rejh^ea:tl^i,baiJJjbip''ppqhJ»bdloids, 
whq^ damages as |^fpail^%h had repo- 
, Teted to the .amount ofi^he tcht due fbtwhich’the 'dif- 

trefs 
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W^^ tfr- 
BOUR N f. 

againfi 

Moroan. 


trefs had been made, on account of fomc fiibfcquent 
irregularity or tortious afl in the difpofitlon of the dif- 
trci’s taken j and it was to relieve them from this con- 
conclufion of law only that the proviGon was madc^ 
The 2 ift fedrion enables them, when fucd in trefpafs or 
in cafe, to plead the general iflue, and give the fpecial 
matters in evidence: without that, the defendants mult 
have jultificd their entry and continuing in poffcffion 
under the diftrefs, by virtue of the ftatute ; and confe- 
quently could not have covered the trefpafs for any 
longer period than the law allowed for fuch continu- 
ance, which is for five days enly. And though If a 
party enter by leave for a certain time, and continue 
longer, fuch mere continuance will not make him a tref- 
paffer •, yet if he afterwards refufe to go out, the adllon 
muft be by trefpafs and not cc'fe. The cafe of Wallace 
V. King{a)y merely decided that trover would not lie by 
the original owner for goods which had been regularly 
dillrained and regularly removed for the purpofc of fale, 
though appraifed afterwards by perfons fworii before the 
conflable of another parifli \ inafmuch as the (lalute pro- 
te£led the Lridlord from being deemed a trcfpafler ab 
initio by relation. In Lynrte v, Moody (6), which was 
before the ftatute, the Court held that trefpafs would 
not lie merely for taking an exceffivc diftrefs ; the firft 
taking being lawful, and there being nothing^ubfequent 
to make it a trefpafs^ as there is where the 0ftrefs was 
abufed. The fublequent abufe therefore was Confidcred 
as a fubftantlve act of trefpafs, which before the ftatute 
was carried back by relation td the original taking ; and 
the effeft of the ftatute is only to favc that relation, and 
not to alter the nature of, the a£t itfelf ; leaving it there- 

i ' ‘ ' 

{t) X H» Blgc, 1^. .■'/ (i) iS/iv^S^u 

■■r 


fore 
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fore a tvefpafs as committed at the time of the abufe. 1809. 
So in Etherton v. Popplcwdl («?), though the original eii- — 
rry to make the diftrcfs were lawful; yet Lord Kenyon 
faid that no anfwcr conld be given to the aflion of tref- 
ytafs for the cxcefs of the defendant’s condufl in turning 
the plaintiff’s Vv'ifc out of poiTcHioii. And Mr. Ju (lice 
ftrcp relied alfo on the facl of the defendant’s continu- 
ing in pcffcfiiori of the houfe after the rent was paid. 

They alfo relied on *:hc general praftlce in the like cafes 
to implead the wrong-doer in Irefpafs, and net in 


In fupport of the rule, fald, fnat as the quefflon 
had never before been raifed, the pra£lice of pleading in 
trcfpafs could have little or no weight in the condru'fliou 
of the ftatuce. If the party be ftill deemed a trefpaffer 
for continuing on the premifes after the period allowed 
for removing the goods at the expiration of the five day., 
or for doing any other un!:’Avful or irregular a£l there, 
arlfing out cf his poficflion of the diftrefs, it will not in 
elFcLd be of any avail to him that he b not to be deemed 
a trefpaffcr ab initio. There is nothing in the (laiute of 
Geo. 2. to confine the proteftlon to acli done within five 
days. It meant to put the entry of the landlord, and his 
poireffion of goods Under a diftrefs, on the fame footing ac 
if made and taken by Uive of the tenant; leaving to the 
latter hi^emedy by trcfpafs, or cafe, for any fpecific da- 
mage which he fliould fullain by the wrongful or irregu- 
lar aA of the other. But in ordfct to make this option 
confident with the: general provifion of the ftatute, it 
mu(t be under Hood that the a£lion of trcfpafs was to be 
confined to di(lln£t and independent a£ls of Wfong, dtL 
connected with the entry or continuance on the premifes 


(<i) I £e/f„i4a. 


by 
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by the didrainors for the purpofe of the dlArefsi of the 
fubfequent treatment of the'^iftrefs : fuch aa, in EtheHon 
V. Popplewelt^ the cxpulfion of the tenant’s wife from the 
houfe, or any wrongful a£t done after the didrefs wa$ 
fettled* But here there is nothing of that fort, in addi- 
tion to the mere aft of continuing on the ptemifes be- 
yond five days ; for which, if the defendant had entered 
by leave of the plaintiff, trefpafs would not have lain 
at common law. And fuch continuance can only be 
made an aft of trefpafs by con fide ring that, which is in 
faft all one continuance from the original entry, as a 
diftinft and original entry after the five days. By this 
form of declaring the defendant has no notice fc^ what 
fpecific aft of trefpafs and damage he is fuedj which the 
ftatute meant to give him. It treats him as a trefpaflcr 
ab initio, beginning with his breaking and entering, which 
mull be referred to the original breaking and entering, to 
which only It applies m fail. Then the 20th feftion 
which provides “ that no tenant fliall ret over in any 
aftion for any fuch unlawful aft or irregularity as afore- 
fald, if tender of amends have been made by the pariy 
dift^raining before fuch aftion brought, will be rendered 
nugatory ; for the landlord cannot tell for what trefpafs 
the tenant feek^ to recover, and therefore cannot appor- 
tion the amends to be tendered* The cafe o( Walluct v. 
King [a) goveras this. 

f 

Lord ELLENBcaouGH C. J- I fhould hate had great 
doubt in tills cafe, whether upon the conftruftion of the 
ftatute the aftion of trefpafs were well founded, if one 
of the tiefpalTes charged and pfoved had not been the 
taking and removing ^f the goods from the premifes, and 
the difturbance of the plaintiff’s potfcffion of his houfe 

(a) 1 J 7 . filac* 13. 

1 1 , after 
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after the time when by law they ought to have been re- 
moved j and the cafe had only refted upon the mere per- 
fonai remaining of the party on the premifes without any 
ad done by him after the time allowed by law. The 
ftatute provides, that where the entry for the diftrefs is 
diftrainor (hall not be deLme l a tTefpafier ab 
initio by reafon of any irregularity or unlawful done 
by hhn afterwards ; but the party grieved lhall recover 
fatisfaclion for the ’''peci.d damage thereby fullained, apd 
no more, in an adtion o( fr^/pd/Sy or on the cafe^ at tfie 
ele^tcn of the plaintiff's. But 1 cannot conficier rhis elec- 
tion ar, giving iiini the option of either of ihofe remedies 
ill every cafe- of an unlawful a£l or irregularity, whether 
ad ipt-d to the nature of ruUi aft or not by the general 
:ules of lawn I cannot, for ex'^mp'e, confuler it as enabling 
him to maintain trerprifb agalnfl the did minor cither for 
?a excellive dillrcfs, or for a cletaiuing inliis hands of tlie 
proceeds of the goods fuld under the dillrefs ultra the rent 
and Cuds. I mud; therefore underftand the option as 
given, according to the fuhjedl matt,er of the grievance, 
i, e. to maintain trcfpafs, where by the general rules of 
law trcfpafs would be the proper remedy , and cafe, where 
cafe would be fo. And in the inftance 1 have l,:fl put, if 
the party grieved chofe to wave his complaint for the tort, 
and to bring affumpfit to recover back the furplus money 
withhelcl^om him, I fee no rcafoi|i why he may not do fo. 
The ftatl^c, however, having faid that the parly whofc 
entry was at fir (I lawful (hall not be deemed a irefpaffcr 
ab initio for any fubfequent irregularity or unlawful aft, 
I ftiould have had great doubt whether the mere aft of 
remaining in pofl'ftlion of the goods on ihe premifes after 
the time allowed by law, if the fame had not been accom- 
panied or followed by the aft: of removing them, mufl not 
VoL. XL D d have 
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1809* have been referred to the original lawful entry by the 

^ operation of the ftatutci and thereby have alTimihitecl this 

Winter- ^ 

iioxfRNE to the cafe of one who enters by leave of the owner, and 
lUn^cAu, tioes not quit at the time, or after the purpofe f)ti^Jiccl, to 
which his leave extended ; who according to the do(f\rii’e: 
difeufftd in the Six CarpenUri'' cafe (ti), is irA^ by nis^ras 
vA dcing what he Ihculd, a iri'fpnjJW, 1 would not be 
underftood to fay that mi no cafe v/ill a party be a trt{« 
paff:r by continuing in pofTefliun of another’s property 
sfrer (he time allowed^ by Jaw : fiicli contlninnce may, 
and in many caf^s mud be accompanied by a repetition 
C/f the fame or din'erent afts of trcfpaii;, vvltli lliofe which 
attended the original entry : hut my cloubc arif-s upon 
thf' partlrc.lar prcvifion of this ftatnic\ 'vhiLli fiys tlzat !ic 
Ih i!l not be deemed a tref^vaifer ab initio l y reafjM ot any 
i'u'Tu^eent unlavvful iicl or irity, i. e. njcrJy on 

fuch account \ and fioin the cliiUculty of faying when 
and ir: what cafes the mere corlinuancc of a lawful entty 
and ptjfT fllcn would by the genera) inits of fi'/ occuoie 
a nev/ fubfl.uulvc trcfpafo. Iho true if'ir, ao it apj'Cars 
to me, by whicli it may be decided whether a vurc rc^ 
on tlie pic.mifcs, without a new breaking uud 
entering, be properly a trcfpaO, where the origlrial break- 
ing and entering is prote£led from being fo by the pro- 
vificn of the ftatute, is by conlldering whether a declara- 
tion In trefpaf:;' that the defendant with fcnc ajid armi 
remained on the premlies for fo naany days, without more, 
w^ould be good. 1 am not at prefent aware of any au- 
tlioriry or principle of law which wmuld warrant fuch a 
mode of declaring in trtfpafs. In this cafe however, as 
I have faid already, vye arc not driven ta. the neccflity of 
deciding whether the mere a£l of remaining on the pre- 

( a ) 8 146# 


m'lfes 
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tiiifes afuT the allowed time be a trcfpifs in itfelf, ituf-^ iSop^ 
nmcli as tiie of rein ' iiijr the oood.-. after fiich time 
appears lo me to be a iubflaiuive trefnifi; and that not- bouknf 
withiiaiKiin;^ the party removing may have arquired a ]Mu*<can* 
lawful property in the goods tlteiuic’vcs by means of a 
originaiiy lawful. I'ur it is not a neceffary confe- 
queuce cf law from the c lroiimltance of my having goods 
in aiiotlun- man's clofe, that I nny remove them by my 
oun : and it appears lo me to make no difference 

t!iat 1 might on-je h-ive removed thofe goods from the 
place where they now arc, and have done all nectffary 
j.cls for the purpofe, without being a trcfpaffer, when the 
autliority which exempted me from being fo lias wholly 
ceafed. Alter that period perhaps tven a mere a£\ ot 
egrefb, but much more prcibably the a£live iruerfcrencc 
with goods nniecedcntly on the premifes, by changing 
th'^ir pofitlon there and removing them therefrom, may 
be deemed a trerp^fs and if the lattci^fl be a trefpafsi 
it is fuinderit foi the purpofe ol the prefent a£lIon. 

Grose J agreed on the fame ground. 

lit: Blanc ]. 1 think that this aQIon is m ilataliiablc ; 
and I vvKh not to be concluded in any fubfequent cafe 
from faying that a party might be a trcfpafler by continu- 
ing on the premifes wrongfully, even though he did not 
remove the goods therefrom after the time allowed by 
i.rw. All that the aifl, as I conceive, meant to fjy, w''as 
tliat a whofe entry was lawful to take a diftrefs on 
the premifes fliould not be made a trefpaffer ab initio for 
jjny fubfequrnt Iirtgiilarity, as he was deemed to be bc- 


( j) Vi.lt Crt. AVi«. 246, ^nd z ilf/. 55. 

i) d 2 
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1809. fore that a£l. The objcfl of it was to feparatc that 
which he had a right to do frorn that which was itregu- 
iowAN£ 2,^(1 unlawful: and therefore it meant to fav that the 

Morgan, landlord (hould not be deemed a trefpafllr for entering 
and taking the goods in the firll inftance, or for continu- 
ing in the poffeflion of them on the premifes for fo long 
time as the law allowed him to continue there : hut that 
if he continued there alter that time, lie ihould be' treated 
as a trefpaflcr for that which was in law a trefp^s j or he 
liable to an aflion on th^ cafe for fuch injuries as would 
in law fubjeft him to that remedy by the party grieved, 
according to the nature of the aft done by him. I admit 
that if he did not continue on the premlfes after the time 
allowed by law, but were guilty of an irregularity during 
that time, he would not be liable in trefpafs quarc claufum 
fregit, becaule hia continuance there for the puvpofc of 
guarding the dtftrefs would be lawful ; but here !)e re- 
mained there afi|pr that time; and that T think made him 
a trcfpalTer, even if he had not taken away the goods 
afterwards, 

Bavlet J,. I am bound to fay, upon w/lut appears 
to me to be the true cohftruftion of the Itatute, that the 
defendant in this c^fe was a trcfpaflTcnr; and that ircfpafs 
is the proper remedy againft a perfon who has made a 
diftrefs continuing upon the premifes after the time al- 
lowed by law ; bccaufe I think his continuing there in 
poflcffion of the goods after that time did not diveft him 
of the property in thofe goods taken under the diftrefs, 
or make him liable to An aft ton of trcfpafs fbf removing 
them after that time : and if nc^, this aftion would not 
be maintainable if he were not a trerpafiVr by continuing 
on the premifes after the time allowed by law fer re- 

10 moving 
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ttioving the goods. A coiifuuKuion of every treipnfs 1809. 

in law a new trcfpafs, as a continintion of every impri- 
fonment beyond the tinie allowed by law is a new im- eo^bnc 

. Mm againji 

pnfonment. I confider this declaration as imputing to Mohoak. 

the defendant that (or every day’s continuance on the 

premifes after the time allow'ed by law, he was a tref- 

pa/Icr, and therefore that he was a trefpaffer for nearly ten 

days of the time, l/he jury were not to give the plaintiff 

damages for the defer dant’s continuing upon the premlfes 

fpr the time, during which he judified in remaining 

tliere by the a£l ; but the defendant W'as to be confidered 

a trefpader, and the plaintiff entitled to damages^ for the 

^ime the defendant remained there afterwards. 

Rule difeharged (^). 


{c) Washborn agdinft Bl Aex, Sitt'n^s at py»pmirjlir after Michael^ 
wwi 1774* Bulhr J.*8 MS — Trefpafs for entering a boufe, and taking 
soods, SiCm This was done in taking a diCtrefs for rent. After the difticfs 
wus ifiUcn a mail wai left in pofleflion till the fifth day, and then the goodte 
v.cic icplevied. During the five days the perfoii left in tl)c houfc went 
into dificreni parts of It. Mr. Dunning infilled that he vvas a irefpaflTcr j 
f:»r he ought either to have put the goods all into one ioern, and kept 
jioifcllion of tliat only, or to have removed the goods out ot the houf". 
And he cited a cafe of Tbtrnton v. Cruther .gnd Others^ C. B, M.icb. 9 Gm 3, 
hefore Lord Chief Jufiicc Wilmox^ where it vvas fo liolden. — Lord Mans^ 
field C. J. faid that the law was fo j and that tlic man might if 
he pleafed have Oiippcd every room and put ail the goods together, 
and by that means greatly damaged them : but infieacl of doing tl^ir, he 
aCled for'^^he benefit of the plaincifi*, and left tJie gcoJj as he found 
them ; thc.efore he Ihould leave it to the jury to conficlci whether the 
pbinriff did not confent. The only evidence of confent was that Mrs. 
Wafih'jrn had faid how much /he was obliged to Mr. Meuntfort, who 
had adled like a gentleman. And on this his Lord/liip left it to the jury 
to confiderj whether the plaintiff did not confent to an att which he (aid 
was clearly for jiie benefit.<r-Vcrdi£t for the defendant. 



4 o <5 


IN THE Fojitt-ninth Year ot GEORGE 111. 


I Sep. 




ClfAMBERS (Ig^.wji JoNF.' 


A plea to an 
acUon aira;rrt 

tlie jiifl’thal, t^c. 
tor tine tfrups ol 
a piifoncr in 
cutkuly lor a 
fkhr, alur tbt- 
Jng the return 
C't the prlforicr 
into enrtody 

£*‘:wi fu'wh 

t fra pc’, htiOi ? 
aciioii bioii^htj 
ou-ht to 

Ihcw a dfttn- 
tion of him by 
the ofnctr down 
to the com- 
intneenicni of 
the ackon, cr 
d !c;;:w chl'cl-ai je 
ftom i’kU ( c- 
tcrtic i; aiicl 
thcrc:biL*t!.c\i£,h 
tl»e plea only 
itatcdihat, niter 
the It tiiin of 
the piilcii.r ln« 
CO cuflccfy, the 
dtkr.n.i'M {!:>! 
lliCiti'pon /k/i 
tufij .s 

^fc/) y 
tliu fiid pnf 'fitr 

in Jii> ciil^otly 
in execution, 
•Ji-c, iindtr and 
by Virtue oi tiic 
tiid comiiiit- 
Jnent, d'c. and 
the rfp'.ic^lit n 
triveiicci that 
after the pil- 
fbner’s laurn 
the tiei-jr.dnn*; 
tlldhrjia; (JJctain 
him in c^idody 
In execution, 


was an a£lion of debt againd ti e marflial fof 
an cfcapc, in which the decJ.tratioii alleged h reco- 
very had againft If, Cunlfuld for a 120/. damages in r* 
certain atSlion ^ tliat a writ of non omittas ca, fa. ilfucd 
to the OieriiF, upon wlnLh he took //. C, lit execution for 
the damages 5 that li, C. was afterwards duly coininltlcd 
to the defendant's cuttody, tlicrc to remain in execiitiou 
at the fuit of the pi .iuliif until, ccc. ^ and tliut tlie de- 
fendant afterwards and whilll reniAineel in his cuf- 
tody as aforefaid, permitted him to efcape *, the plaintill 
not being fatisfied his damages, The defendant 

pleaded, tfl, nil debet. 2dly, That after the commit- 
ment cf i/. C. HI execution for the damages afortfaid, to 
\\It, on the I ft of Januaty i8c8, H, C. wrongfully aiul 
without the privity or cvLlent cl the defendant cfcapcdout 
of his cuftoJyj and that aflerwards, and before llie ex- 
hibiting of the phiruiir's bilJ, and before liic defendant 
had notice of fueh tfeape of il. to wit, on the 2d of 
January y tl. C, returned back again into the defendant’s 
euftody, as fach marftial ; and that the defendant, as fuch 
marfn.jl, did tl'creupon and ajtarwards keep and ditaln 
the fald U. C. in his cujicdy In exeeut'io?i at the fuit of the 
plaliuiir for tl e ihid damages, under and by virtue of the 
faid commitmec j to wit, at &c.; which faid efcape 
of the faid //. C. in this plea mentioned is ihe fame efape 
whereof the plaintiff has above complained. And that 


4^C. m manner an-^ f.rni as fluted in the pica ; a ditena^n do’ZLm to the cvtme'^resnn t rj' fb-* 
ii£ii6«iy or unt;l d legal difcturcte from (ucli ricunuon, is virtually implied in the pica and 
includes in the tiavcrfc ; and thcrelcic the pica is negatived by Ihcwirg iaevidentc that 
nfur the piif»ncr*b feturn lie again tfenped and died cut of cuAcdy* 


H.C. 
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H. C. after he had fo rc ^urncd, and after the eshihltlng 
of the plaintiff's bill, to wit, on the loth of September in 
sl:e fame year, died; and thi^ the defendant is ready to 
verify- Replication to the zd pica, That the defendant, 
fuch marfhal, did not, after the return of //. C- into 
Ills C'iffoiiy, as in that plea is ftated, h’f;p and detain him 
in hij cihiody in execution at the fult of the plaimiff, in 
fhiinnir and Jorni as the defendant hath in his plea alleged* 
On which there v^as llTue. 

It appeired in evidence, at the trial before Lord 
Uirough at the fittings in Middlefep:^ that the prifoner, who 

had the benefit of the rules, did efcape and return, as 

« 

Irated in the ph:i ; and that after that return he was in the 
defendant’s cullody in execution at the pldiutiff'*s fuit: 
but that he again efcaped and died out of cuftody ; 
though the body was afterwards brought within the rules 
again* Whereupon it was objefted that, upon the iQ'ufC 
jjinedbetvi^een rhefe parties, the pk.intift' was not entitled 
to tccovcr, inafmucli ias all the fails dated in the plea 
and affirmed by* the defendant, in the ilTiie joined, were 
proved. That the firft efcape was effcclually anfwcred : 
and that if the plaintiff meant to rely upon a fecond 
efcape, he fliould have ncw-afflgned it. The objedlion 
however was overruled at the trial, and the plaintiff re- 
covered a verdi£l for the amount of the debt 5 the point 
being referved for further confideration upon a motion 
for a new trial. The cafe was accordingly moved ; and 
the rule for fetting afide the verdift and granting a nevr 
trial was fupported on a former day in the lad term by 
The Attorney General y Toppings and Alarryat \ and was 
oppofed by Scarlett and Owen. The grounds of the ar- 
gument and the principal authorities were afterwards 
D d 4 fully 


i8co- 

Ch n If 
J M. » . 
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1809. Hated by. the Court in delivering their judgment. 

■ And after conOderation^ 

Cmambcis 

figainfl 

^'”***‘ Lord ElunborouCh C. J. now delivered the opinion 
of the Court, (after Hating the pleadings, and the faiHs of 
the cafe as before mentioned;) his Lordlhip proceeded. 
~Upon this evidence the point was taken at the trial, 
which has been inliHed upon before the Court, that ac- 
•ordj^g to the ifltie joined between the parties, this evi- 
dence did not entitle the plaintilT to a verdifl : that the 
firH efcape was efledtually cured by the prifoner’s return ; 
and that to have recovered in refpeiH of the fecond efcapc, 
there ought to have been a new aHignnient. The ilTue 
joined was, vthethtr iht defendant kept and detained the 
prifcner after his return in manner and form as the plea 
alleged : and the allegation in the plea is, that upon the 
prifoner's return, the defendant did then and afterwards 
keep and detain him. The plea therefore Is altogether 
indefinite as to the period of detention ; and the proof of 
any detention, even for a fingle moment, after the return, 
would fatisfy the literal terms of it. It muH be under- 
Hood however that the defendant meant, that there had 
been fuch a detention as would make the return an an- 
fwer to the action j i. e. that he had fo kept and detained 
the prifoner as to be no longer liable for the HrH efcape. 
And this brings us to the q^eftion, Whether upon a plea 
of fubfequent return, it be neceflary to Hate any and 
what detention ? If it be not ncceHary to Hate any de- 
tehtion, or if It be fulBcient to Hate fome detention, 
without bringing it down to the period when the a£lion 
was <-ommenced, there ought to have been a new affign- 
ment : but if it be ciTential to Hate a detention, and to 

fhew 
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Ihew that it either continued when the action was com- 1809. 
menced, or that fomething had intervened to put a legal " ' J 

termination to it ; a detention to the time of the adlion agaiftji 
mull be confulered as the detention properly in iflue upon 
thefe plea.iings : and as the evidence negatived fuch a 
detention, the verdift for the plaintiff is right. In On/^ 
y. Eyii'x^ i jB^. Pull. 413. the plea of fubfequent 
ri|||||^)alleged a detention to the commencement of the 
a^ion : and Eyre C. J. feems to have thought that^ h 
would have been a good replication in fuch cafe to have 
ftated, that the defendant had not kept the prifoncr in 
cuftody from the time of the return: and that, upon 
fuch a replication, proof of an efcape after the firfl: re- 
turn would have been admiiTible, and would have enti- 
tled the plaintiff to a ve^dift. This fliews that in his 
opinion it was ncceflary to allege a detetition in the plea, 
a..a to ffiew that it continued to the time of the action : 
and -his opinion wil^^appear corroborated by fcvcral au- 
thorities. The pleas of recaption or return (which for 
ihia purpoff are the fime in point of efFeQ) always ftatc 
a detentio; at the time of the affion, or fliew that it has 
been tetuhnated by legal means. In Whiting v. Reyneliy 
Cro. Jac, 657., the plea was^ that the defendant had re- 
taken the prifoner, and yet bath him. In The'^4e€n v. 

BriggSy Litt. Ent. 15 K, thC' plea' (which was figned by 

t i 

Sir Edward Northey) was, that the defendant had re- 
taken the prifoner, and that he yet detains him. in Clench 
V* Mullens y 1 6 Geo. a* a Richdrdfutds B. R. Prac» 

ticey 90. there is a iimilar plea figned by Mr. Serjt. Dra^ 
per; and irx^Chambers v. Gatnhiery and Gray v. Gambler^ 

H. 8 G. 2. fimilar pleas were figned by Mr. Sexjt. Haw* 
kins. Reference may alfo be made to 2. Thompf. Entr: 

J43< 151. Read^s DeelaratUnsy 204* 5 WentwortPs 

Pleadings y 
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PJtadhigs^ 228. 241. and Donafous v. Walker^ iTimS 
Pip. 1 - 7 ' IPillis V. Gambit /‘f ProD. Rt'gn 1 99. tl^C 
dtfenJant pkaded a return, and i detention till llic prl- 
foner was difehargeJ by the Court of Common 3 ^leas, by 
virtue of the a£l for relief of debtors with refpet'^l to the 
impiifonment of their perfons. To this plea there was a 
demurrer ; and the ground of obje£lion was, that the plea 
ought to have faewn that all the proper previous^cps 
had been taken to make the difeharge legal. The Court 
overruled the demurrer; becaufc the defendant was 
bound to obey the order of the Common Pleas, and 
could not quellion its validity. This cafe, hov/ever, 
Ihe ws that it was underilood both at the bar and by 
the Bench, that it was effentiai in tl\e plea to fiiew-^ a 
deteniion 5 and to account for its not continuing down 
to the time of rhe action. Tf a momentary detention 
would have done, and the plea would equally have been 
a bar whetiicr tliat detsation weretlegally terminated or 
iiot, the coiinicl could never have taken the ohj' clion, 
that the difeharge was not properly pleaded ; nor (.an it 
he expected that the Court would have decided u[ion it. 
But a more unequivocal cafe is Aleriion v. Briggj, i .Ld 
Raym, 39. : the defendant tlitre pleaded a recaption, with« 
out ftating that he dill detained the priforier: the plain- 
tilt traverfed the recaption; but added in the traverfe, 
quod adhuc detinet ; fo as to make tht '/b^en dstcnt'io?i par- 
cel of the iflue ; the defendant demurred, and fhewed for 
caufe, that the plainthf had included in his traverfe mat- 
ter not alleged in the plea, viz. quod adhuc detinet : and 
he infilled that if the defendant had fulFered the prifoner 
to cfcape a month after the recaption, yet the plaintiff 
Ihould be barred by the recaption for the old efcape, and 
ibould have a new aClion lor the new one : but this 


was 
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Was denied by Holt C. J. •, and jndi^ment for the plain- 1809. 

tiff. Now upon what principle could this judsment — — 

° Chambbrs 

proceed but this, that the recaption was no proteftion to 
the fherifF, nor any anfwer to the adlion, unlefs there 
was a fubfequent detention to the time of the a£lion cr 
a legal difeharge from that detention: that fuch a deten- 
tion ihcrefore was to be confidcred as being virtually 
implied in the plea, and that the plaintiff might there- 
fore include it in his traverfe. As the precedents, there- 
fore, invar iubly ftiew a detention down to the co^n- 
n'lCncement of the aftwn, or a legal difeharge from it; 
as the caf-^s of Grjjfhhs v. EyleSy v. Gambiery and 

jUtriton V. Brig^s^ import that this ought to be fliewn ; 
we are of opinion thrit the plea in this cafe ought to bz 
tonfulered as implying, that there had been from the 
time of the prlfoncr’s return a valid and operative deten- 
tion ; and as fuch a detention was negatived by the evl * 
dence, the verdift v,ms properly found for the plaintiff, 
and tills rale ought to be dilLhargcd. 

Rule difeharged. 


Binns a%aWi Morgan. 

^ 19th. 


was a rule for fetting afide interlocutory judg- After <^criar3- 

meat and fubfequent proceedings for irregularity. tionaUylnT^*" 

The defendant was held to bail on proctfs returnable on fpeul'i ball*'* 

the i ft return of term, loth of ApriL On the aoth !houU be put 

\ ^ , m and ptrltdt- 

of April a declaration was filed conditionally until fpecial 

^ ‘ tbtretof ferved, 

the delendant 

lias only f^^ur days for pleadinrj in abatement : and if he put in fpccial bail on ths 4 rli day, 
which arc excr^tcJ to on the 5 th, and not juflirtrd till the^ih, lie 1 $ too late then to plead in 
nharciTient : and the piaintilf haviiii; clermndt'd apK*a, and nonfr other being pleaded, cn. 
iiikd to Cgo judvjuicnt as for want of a pici. 


8 


bail 
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ball ftiould be put in and pcrfefled, and notice of fuch 
declaration fcrved, in the name of John Morgan \ to 
which the defendant was to plead in four days: and a 
rule to plead was given the next day. On the 24th fpe- 
cial bail was put in for the defendant by the name of 
IJaac Morgan^ fued by the name of John Morgan^ and 
notice thereof was fervcd at 9 o’clock that night. Ex- 
ception to the bail was cntered| and notice fervcd, on the 
25th. On the 27th the defendant gave notice of add- 
ing and juftifying bail for the 29th; on which day the 
bail juftified. The plaintiff demanded a plea on the ift 
of Ma*^ ; and on the 2d of May the defendant took the 
declaration, which had been filed conditionally as above, 
out of the office, and filed a plea of mifnomer, in abate- 
ment, that his Chriftian name was Ifaae^ and not John, 
And the quetlion was, Whether he were out of time to 
plead in abatement ? If he were, the interlocutory judg- 
ment, which was figned on the 16th of May^ for want 
of a plea was irregular : otherwife, not. 

Park (hewed caufe againft the rule, and infified that 
there was no diftinftion between the time for pleading 
in abatement to a declaration filed conditionally or ahfo- 
iutely ; the defendant was equally bound to plead in four 
days. If he lofe his opportunity, by not putting in and 
perfecting his bail in time, it is bis own fault. 

Laws, contr^^ faid that a defendant cannot plead in 
abatement till he has put in and perfe£ted his bail *, except, 
as was held in DimfdaU v. Nfil/on [a), in a country caufe, 

from 

(a) % Euft, 406. There the Court held, in the cafe a country 
•aufe, that if the defendanc put in i] cciel heii in time, he might ple;!id 
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from the neccffity of the cafe : but this was a tourn caufc. 
The time for putting in bail did not expire till the 24th ; 
and that falling on a S'ufida^>^ the defendant had till the 
2 5;th. Then came the exception, which poflponed the 
perfe£ling bail ; but the fame bail were perfe.£led on the 
29th of April -y and within 4 days after that, namely, on 
the 2d of Mctyy (there being no demand of plea till the 
ill) the plea in abatement was filed: which he con- 
tended to be in time: otherwife a defendant in this fitu- 
ation will be oulted of his plea in abatement. 

r. AT LET J. The defendant might have put in bail 
within the four days, and given notice of jullifying them, 
and then pleaded in abatement : and if the bail were 
afterwards perfecfled, the plea would have flood good. 

Per Curiam, The plea in abatement was out of time, 
and therefore the judgment was regularly figned. 

Rule difeharged. 


in abatement, though the bail were not perfeAed till after the 4 days, if 
tiicy were ultimatrJy pcrfcflcd within the tim* allowed by the pia^tiee 
of the Court. And the fame point was foled, on die authority of 
'that cafe, in lJ\Uand v, Siadert, M, 47 3- which was a town 

. caufe. , ■” 


. Bjnns 
againfi 
MoMGAJf. 
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tSiTi;. 


l/u'je 2cth. 


Pii.L agninfl Tayj.or. 


One uho vA ilie 
;inu' ot a prize 
taken l^y a ciif- 
tom houf^ cui- 
tcr bore the 
coiumitlion of 
mate, but was 

i'trting Curfmi 2 i:dLr 

on boaid, under 
an Older fioni 
the coi'iUnif- 
iioneib, co'ii- 
/uunicated by 
letter to the 
CoUfc^lor ol tl^c 
port to whicli 
the cutter be- 
and by 
hiin coiTimuiiN 
cated by Kltir 
to fu>.h matt . 
is entiiJf'i to 
/I?£ cemr: imA /’s 
{hare ot tUe 
prize under t'cc 
Ifing’i! 4\j!iarit 
of liie 2 fill) of 


^His was an atQion of an’impfit for money Imtl arid 
csived to the pliintifl^s ufe bytae(!ofen<iaiU,and on tlic 
common money counts. The dcfciidant plcrided a tci 
before a£lion brouglit, ?s to 1024/. 6/. 3r/. ; whic h he 
paid into court; and t]ic general ifiue, as to the refiduc of 
the demand. The pLintifl', by his rcpUcjtkai, admitted 
the tender, and accepted the firne tcndiTcd in farisfac- 
tion of fo much of Lis deniaiul ; ai»d then piuctc/ied to 


recover the further extent cf fuc! 


1 tie mane! 


1 ; on hich 


iffue w'as joined. And at the irld a fpeclal vtruit?L was 
found, (iating in fublpnce : Tim y, AI, yl/usr, c:i the 
the; 2''jth o{ Alarch 1C03, was the commiiftltr of the 
HinJe cutter, in the fervice of the cornmuTioncTS of the 
cudoms, by viitue of a comnihriou frenn them, dated 
Seth of OHohr iiSor, (which w'cs fet out.) *That on tlic 


1803, 26th of Af^ur/j 180:; the commUnoner''’, I}v their order 
rtftniug to bis • 

former warr.mt of that date, dircflcd to the comptroller and collector of 

of tbe 4 th of , 1 r r 

1S03, the cultoms at alter noticing C'U rain charges 
o^/^cl.c which had been preferred agai.ifi Mr. Allan, commander 
gWento tbe Htnde cutter, of inaclivlty and inattention to the 

antmundfr^oiXu feryicc in which he v/as employed; of which charges, 

cers, and crew, r v » o » 

ai n irna-d fir after reading the evidence agairft him and his anfwxr 

//'iir Jff ' vkc : 

and tnh, tiiougii thereto, he appeared to them to be guilty, ^d con- 
in-r.cit?,'wir!ic hrcjuently an unfit perfon to be any longer employed 
i^riifiorrbe^ fervice of that revenue they iUted that they had 

\vithc!r;iwri and 
cancdJeci by 

crditi of rbe conunijTionfrs, on fomc fwppofed mifcondu<n, wis aficnv.irds re/inredt and 
a new commiflion v i.int.-d lo him, bearing; the f<»mfc date .I'i I i? lonijLi co nmifii 'p, wliub 
V I'i befote t!.c pnze r^ken. And fiuh comnuindeT w;)^ hei-l ,10 bt; cntirKd 10 the 

? ill duir-' of coiiUiWndf r, wi^.liout deduftir^ t!'c (baic ol a dcfUifil vtinm- , who at ilie time 
6 l (uch cr.p;urc marit* vvaa on bo.»ul at^irg as ,-rt by like audioiiiy- 
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cli/mfjjed him therefrom *,’’ and dlrefted the comptroller 
and (:oll<=flor to call in tis conimiffiQn and in/lniUhns^ aOd 
tranfmit the Time to the board canicllnl.^^ And they alfo 
enjoined ihofe olhctrs to take care that the cutter (hould 
be kept ?.t fea “ unclir the command of the matCy to the end 
that the fervlce might not fuffer, twtil cit::tJ:er commatider 
Jhoidd he appointed and they were to pay the [aid matt 
tiic ufual allowance for vlifluillintj duritar the time he 
JIjDuld flit as commander,^' Tiiat in confccjnc ncc of fuch 
order the faid comptroller and coHc£l or called ivi Allan ?> 
comndih^n as fuch commander \ and it was delivered up 
and cancelled on the 29th of March 1803, and tranfmitted 
to tlio commiffioners in London -y and on the next day 
jillan h:ft the cutter and went on fliore, and did not re- 
tUiTi apaiii on board until a new commilhoii was granted 
to him as after mentioned. That before and at the time 
of Allan's difmiflion and of the cancelling of his commif- 
fion, riliy the plaintiff, was a deputed mariner of and be- 
longing 10 the Hinde cutter, but adling as matCy and ferr- 
ing on hoard in that capacity; and on the faid ipth of 
liidrch 1803 he received from the comptroller and col- 
le£ior of tlie cuftoms at Falmouth an ordcr> Hating that 
the commiffioners having Mr, Allan from thecom^ 

maud of the Hinde cutter, they (the comptroller and col- 
leO.or j thereby direfled and enjoined him (Pi//j to 
tak_i care that the cutter be kept Ica u?ider his cowman Jy 
to the end that the fcrvice might nor fuller, until another 
commander lliould be appointed and that they had 

the hoard’s direclions to pay liirn the ufual allow- 
ance for vliilualHng during tlic time he might aA as com- 
tnanderd That on the 2d of April j 803 four of the coni- 
naillinncrs of cuffoms executed a cowmifflon appointing Pill 
to be mate of the faid cutter. And on the 5t.h of the fame 

Biomhj 
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month, they iffued tlieir order to the comptroller and col- 
Icdor at Falmouthy Rating that, on referring to their re- 
port of the 17th ultimo, it did not appear that Captain 
Allan was prefent at the charge” againft him as required 
by their orders ; to report to them forthwith as to that 
fa£I; and to charge him ie novo; and in the mean time 
to fufpend all proceedings as to his difmiJfalF That Captain 
Allan was not prefent at the hearing of the charges againft 
him, though he had previous notice of the fame. And 
the commiffioners of the cuftoms, having iaveftigated the 
matter again on the 16th of June 1803, tranfmitfed their 
order thereon in a letter of that date to the fame officers 
at Falmouthy wherein ^hey ftate that having confidered 
the former charges and the renewed charge againft Mr. 
AllaUy the prefent commander of the Hinde cutter,” and 
read hi8*^nfwers thereto, and the evidence of the perfons 
examined, &c., they deem his anfwer to the firft cliargc 
fatisfaflory ; and that he is guilty of the fecond charge; 
but that under all the circomftances of the cafe; and con-, 
fidcring that the revenue had not been Injured by the 
mode adopted by Captain Allauy though highly irregular 
and improper, for reimburfing himfclf the lofs fuftained 
in vlflualling his crew, for which it appeared that he 
had the example of his predeceflbrs, &c. ; and that he 
had Ihewn himfelf a meritorious officer for 15 years; 
they therefore dirctfc x\\ic' Falmouth officers to enjoin him 
to be particularly circ«rofpc£t in his condufl in future : 

and wc therefore hereby refeind our order of the 26ih of 
March loft for his diftnfffiony and dire £l you to deliver to 
him his commiffion and inltrufllons in order that he naay 
return to his duty,** That the commiffioners having 
before received the "cancelled commiffion, made out a 
fiev) ummiffion for Captain Allan of the fame date as his 

formtr 
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foroiw comminion^ and tranfmitted the fame to the FaU 

i * 

mouth officers in a letter on the 23d of June 1803, with 

directions to deliver the fame to Captain ylllan. That 

in confequence of the before-mentioned order of the 29th 

of March 1 803 the plaintiff Pill immediately took upon 

himfelf the command of the Hinde cutter, and continued 

* 

in the exercife of fuch command from that time until the 
29th of June following, when the new commiffion was 
delivered to Allan as commander of the cutter, who there-, 
upon refumed the command of her. That between the 
29th of March 1803 and the grunting of fuch new- com- 
miffion to Allant and whilft Pill had the command of the 
cutter and was on board of the fame, namely, in May 
1803, the cutter captured certain veffels from the enemy. 
That on the 1 8th of March 1803 the commander in cliief 
of the King’s (hips at Plymouth fent an order to Allan as 
commander of the cutter to rectiive on board her a lieu- 
tenant, 4 petty officers, add <5 feamen, with a month’s 
provIGons, and proceed therewith to the weftern'ports in 
the neighbourhood, for the purpofe of impreffing men. 
That on the ‘i 6 \)x of March 1803, before making the 
captures, Lieutenant Senhou/e with the petty officers and 
feamen were fent ott board the cutter, 'with directions to 
make reprifals on the French, aq^ to detain Dutch velTcIs, 
at Jlated in hit majejift warrant after mentioned, and con- 
tinued on board on fuch feryice till after making the 
captures. But Allan was hot on board the cutter at the 
time of making the captures, nor at any time after he left 
the cutter, until he refumed the command as ttforefaid } 
iior did any perfon ad as commander on board at the 
time of iqaking the captures except Pill, who from the 
time of his receipt of the order of the 29th of March 
1803, until waa io reftored to and refumed the 
Vot. Xl. . ,E » / ■ commapdr 


1809. 


PfLL 

agahtfl 

TAIfcQRr 
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iSoy, 

Tavi.or 


command, had the command of and afled as commindcif 
of the fald cutter and the officers and crew thereof, and 
from time to time vi£luallcd the fame ; and he was aftcr^ 
wards paid the ufual pay as mnit\ and the ufual allowance 
in refpeH of •in5luaUii\g^ as commander. That the defendant 
Taylor, as prize agent to the cutters employed in the 
cuftom-bouffi fervice, on the 9th of Novemter 1804 pre~ 
fented a memorial to the treafury, in which he defcrlbed 
Allan as commander of the Hinde cutter ; and dated the 
fail of the captures on the 28th of May 1S03, under the 
order dated j the condemnation in the Court of Admiralty 5 
and the application for the prize money amounting to 
361/, to be paid to the memoyialifl: for the ufe of the 
^fleers and crew of the faid cutter, though (lie had not a 
letter of marcjuc at the time- That this was followed by 
other memorials to the like purport from the prize agent, 
and by others from the admiral on the ftation, and on 
behalf of Lieutenant and on the 26th of iVi?. 

vemher 1805 the King granted his warrant for the diftri- 
bution of the prizes, in which it is dated that wliereas 
Lieutenant Senhitfe of the fl)ip Conqueror was on the 
26th of May 1803 appointed by the port admiral at 
Plymouth to the Hinde revenue cutter, witli orders to 
make leprifals on the French, and to detain Dr/ZcZ’ vedels, 
ag»’eeablc to the inflrudlions he fliould receive from his 
Captain {Lotas) ; that Captain Louis accordingly gave 
Lieutenant Scnhoifc further orders, &c. That the faid 
revenue cutter ///V/rfiT, tmMr the command of Lieutenant 
Scnhoufci during the time flie was in the fcrvicc of th« 
Conqueror aforefaid, feized and detained certain French 
and Dutch veflcls, which had been condemned as prize, 
and the proceeds were in the Admiralty Court : His 
Majefty then proceeded to dire^ i-8th of the moiety of 

the 
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tlie proceeds to the Port Admiral ; 3-8ths to the captain^ 
officers, and crew of the Conquerory including Lieutenant 
Senheufe and the olEcers and men put on board the Hinde 
revenue cutter frotyi the Conqueror ; and the remaining 
4-8chs to the cornmondey^y officers^ and creiu of the faid Hinde 
revtnue cuttery or to Taylor^ general prize agent for 
all captures made by cullom-houfe cutters ; to be diffrt* 
buted amongft them conformtAly to our proclamation for 
the difrihiiiion of prizes^ and according to the fandlions 
and penalties of the exifting prize a£f, j and the pro* 
portion hereby granted to the commander y oficersy and emit 
of the revenue cutter Hinde. to be diftributed eitnongft 
conforinahly to our warrant dated i\th July 1805, 
the dillribution of the proceedsof prizes taken by cuil*,.^^^ 
houfc veflels.** That by the King^s warrant laftly re-^ 
ferred to the prize money is diftributed into 32 parts, o^ 
which 14 parts are given to the commander, 7 to th^ 
mate^ 3 to deputed mariner or mariners, if any, exclufivj^ 
of their fliarcs as mariners, and 8 to other 
if there be no deputed mariners, one half t addition to 
mander, i-4th to the mate, and i-j for a maters (hare. 
And it is therein dated to have beefrived fpkly from his 
majefty, that thefe or fome por^»%j5 terms of thd king^s 
cuftom-houfe veffels (hall bprofelTcdly grany^ oa< a 
commanders, officers, and cr^idg the Treafi^r;^^•• that 
capture, as a reward for ,4' of the proceeds iliould be 
memorial was prefented timmandetd, blhcers, and crew^ 
by Piliy except as aforefaitpture^ as a reward for that fer^ 
jelly before or at the timafter^iVds proceeds to mske the 
cf the 26th of NovembeitA^ by, giving . to the: comiHandet 
board the AiWf cuttcr«n to fee dlftnbtitlwl, where there 
of at the time of making I 4 one half where there was no 
rime had the command o^. decliired bhjeai ot ihc ditlri- 
'■ butioa 
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f4id cutter. The fpechl verdi«5l then dated th^t on the 
loth of December 1801 one J. John received a cuftom- 
houfe commtflion appoiottrig him to be n deputed mariner 
on board the Hinde, by virtue of whicl^he was ailing as 
deputed mariner when Pill was appointed to the com- 
mand of the cutter ; but on fuch appointment of P/ 7 /, 
and during the time that Pill ailed in fuch command, he 
ccafcd to ail as mate of the cutter, and John during all 
that time ailed as mate in the place of P/ 7 /, and not as 
deputed mariner, nor did any perfon ail as deputed mari- 
ner during that time. That the captured vefTcls were 
condemned as prizes, and i-4th of the proceeds was 
361 to the defendant as the general prize agent for 
5 i^'^fh-houfe captures, amounting to 9253/. 18/. 6(L 
.'hat P/V/’s (hare, if entitled to ftiare as cowtnander, with- 
''ut deduilion of a deputed mariner’s fliare, was 4626/. 
9J‘. 3//., or if fubjeil to fuch deduilioii 4048/. 12/. 6d 
ut if Pill were only entitkd to (hare as malty then 
vetnu^j^ 3//. I which latter fuin was Undcredr to him 
biuion of before the aiHon brought, and a tender 
Lieutenant plaintiff took that fum out of 

a 6 th of May 1803’^r of the fum claimed continued 
Plymouth to the 
make teprifals on the 4 

agreeable to the inftru£Uo-ji j^ft term by Lawes for the 
Captain {Louis)-, that Cafjbe The argu- 

Lieutenant S,n/xii/e further the King’s war- 

revenue cutter Ilitidei u-.tder . but the counfef on 
Senhoufe, during the time flie.y to'thi decifions which 
Conqueror as aforefatd, feized at-ijmatiorts in refpea to 
and Duse/f veflcls, which had , aod thefe cafes 
and the proceeds were in iH, Bloc. 261. 

Majelly then proceeded to d. Lmh v. Sutton, 

\ ' iTorm 
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8 Term Rep, 224. and Ld* Fife* Nelfon v. Tucker ^ J^SaJip 
238. The cafe was direfted to Hand over for conQdera- 
tion; and In this term 

Lord EtLCNBOROuca C. J. deitrered the opinion o{ 
the Court. 

The queftion upon this fpecial verdiii is. Whether 
the plaintiff, Philip Pill, who aHed as commatidtr of the 
tHinde cutter, in the fervice-of llie'cuffoins, at the time 
when the fereral captures mentioned in the fpecial yer* 
di£t were made, be or be not, upon the fa£ls therein 
ilated, under his majeffy’s warrant of the 26th of Nt- 
timber 180J, jreferriog to his former warrant of the 4th 
of 'julj 1 805, entitled to fliare as ccinmander of that cutter, 
or as male only ? if in the latter chara£ier, he has been 
already paid all that he is entitled to receive as mate by 
a payment into court upon (he plea of tender. If he be 
entitled to (hare as commander, ,and there be no de« 
puted mariner’s fliare payable in this cafe, he muff then 
recover the further %in of affozA 13/., in addition to 
what has been already paid him as for a mate’s lhare« 
The plaintiff ^8 right, which derived folely from his 
majeffy’s bounty, refts entirely on the terms of thd king’s 
warrant. That warrant is profeffedly gran^^ 00 .* 
recommendation of the Lords of the Trcafir;^ • that 
the whole or fome^ of the proceeds fltouM be 

diftributed amongft the commanders, ofitcers, and crew, 
of the veffel making a captnor, as a rtvsard for that fer» 
' vise f” and the warrant afterwards proceeds to make the 
diffribution recommended, by giving to the commander 
14<*32 parts of the fum to be diffributed, where there 
waa a deputed mariner, and one half where there was no 
deputed mariner. A( the declared objefli 0# the diffri> 
£ e, 3 . button 
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bution are the commander, ofHcers, and crew of the 
veflel making the capture/’ and as the declared induce** 
ment to the diftribution is “ a reward for that fervicef 
It is clear that no perfons were intended to (hare but 
fuch as united in themfelves one of the defcribed cha- 
td£tct$ and funflions on board the velTel, and alfo a claim 
to reward by aflual fervice performed in fuch chara£ler at 
the time of making the capture ; which intention clearly 
jcxcludes the claim of jitlan ^ Inafmuch as he performed 
no affual fcrvice whatever in making the captures in 
queftionj and of courfe could have no claim to reward 
on that account*, and alfo as clearly includes the claim 
of Pill to a certain extent, as he was certainly ferving on 
board, under fome one at leaft of the fpecified deno- 
minations of fervice, at the lime of making the captures : 
but in refpedt of what particular charafter, and to what 
amount his claim fliould be admitted, is the quedion to 
be determined* The warrant fuppbfes that there 'may 
or may not be a deputed mariner or mariners on board 
at the time of making any particular capture, and pro- 
vides for that contingency by varying the diftribution 
between the other perfons entitled to fliare accordingly ; 
but it allumcs in general, for the purpofe of diftribution, 
that there always will be a commander, and a mate. 
And the queftion then will , be. Whether a perfon filling 
at the time of the capture made either of thofe fun£lions, 
under a temporary appointment thereto, made by the 
comptroller and colleffor of the cuftoms at the port to 
which his cutter belongs, under an authority for that 
purpofe from the Board, will fatisfy the terms of the 
king's warrant j or whether it be nectffary that he (hould 
have been appointed to that, fituation by an aflual com- 
miffion from the commiflioncrs of th,e cuftoms, under 

their 
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iheir hands and in the ufual form, determinable of 
courfd at the pleafure of the commiflioncis. The plain- 
tifF was, ill point of commiffion, only mate at the time 
of the capture made ; his commiffion as mate bearing date 
the 2d of April 1803, and the captures in quedion hav- 
ing been made in the May following. The commiffioners 
of the cuftoms having, for the reafons by them affigned 
in their letter of the 26th of March 1803, addrefled to 
the comptroller and colle£tor of the port of Falmouth^ to 
which the litnde cutter belonged, thought fit to difmifs 
Mr, Allan from the command of that cutter; proceed to 
enjoin the comptroller and collc£lor “ to take care that 
the cutter be kept at fea, and in conftant motion, 
under the command of the maU<^ to the end the fervice 
** might not fuffer, until another commander fliould be 
“ appointed and they were “ to pay the faid mate the 
ufual allowance for vl<flualling during the time he (hould 
fiB as commander f In obedience to which letter, 

the comptroller and colleflor, qn the 29th of March 
i8o3f proceed to execute the commands of the Board, 
by communicating to the plaintiff* the faft of Allards 
difmiffioii from the command of the Hinde cutter, and 
his own appointment, in thefe w'ords: We hereby di- 
re£I and enjoin you to take care that the faid cuttex 
be kept at fea and in conftant motion, under your com-^ 
mojtdy to the end that the fervice may not fuffer, until 
/mother commander fluall be appointed. And we have 
the Board’s diredions to pay you the ufual allowance 
for vidualling during the time you may aB as commander i 
« but you are to rake efpecial care, the failure of which 
<< you will have to anfwer at your peril, to render a juft 
and true account of tlie number of mariners really 
** and truly vidualled ; and alfo a lift containing the 

e 4 name) 
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names of thofc not vi£fualled ; diftinguIOiing the par-» 
** ticular times in each refpeclive cafe ; fo that the crown 
may not be defrauded.’^ It will be obferved that the 
duties call upon him by this written order of the comp- 
troller and coUeAor^. made under the exprefs authority 
of the Board for that purpofe, and which is in effetS a 
CommiHion from the Board, are thofe which were before 
required to be difeharged by the preceding commander 
of the, cutter, under the fereral articles of his inftruc- 
tions referred to in the fpecial verdidl, and form no part 
of his preferibed duty under his commillion as mate. 
The plaintiff is appointed exprefsly to the end, thai the 
Jetvice may not fuffer^ (which imports an expeftation at 
leaft that the fervice might by this means be prevented 
from fuffering) until another commander fliould be ap- 
pointed : and he is appointed under exprefsv notice of the 
refponfibility of his fituation, and a denunciation of the 
peril to which he would.be liable, if he Ihould fail in ren- 
dering a jull and tru0 account of the number of mariners 
really and truly ,vi£lualled i and which was the very 
olfeuce for which his predeccHbr in the command was 
difmlired. He is allowed the ufual allowance for vidlual- 
ling during the t\mc he fhouJd. QS commander, Thc- 
orders of thq Bo^rd to the;Cpn?ptrolJer and colledor, and 
of the collcaor to the plajotifi; are filent on the fubjea 
of the precife pay ^e was W rcceive q buf as he was after- 
wards only in paid tnc 'pay of mate, he was (it may ., 
be fuppofed) meant from the firft to. ^ receive^ no higher 
rate of pay^^ Under thefo ordci:s he Was Clearly 
commander for , all pu/pofea m the until another 

commander Ihould .bfs appomied ih room oi AUan^ 
who had been difmMed#;v"He bore,* thrrcfofre, pro tern-, 
pore that defeription and quality of cfficf, wiili all the 
' ' ' " ' ' duties, 
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duties, rifles, and refpdnflbility annexed to it, to which 
I1I3 majefty's warrant, according to its obvious and literal 
import, attaches the eventual advantages of a com- 
mander’s (hare in the moiety of prize profits diftributable 
under fuch warrant. If he were commander for all pur- 
pofes of truft, refponfibiliry, and danger; and during 
the period of his command had the good fortune to affifl;, 
in fuch his charafter of commander, In making thofe 
captures, a portion of which his majtfty has fpecifically 
affigned to the commander ^ co nomine as fuch, ** as a 
^vard for that fervice ;** how can we fay that a perfon, 
thus circumftanced, was not the intended obje£t of hiS 
majefty’s bounty, under the defeription of commander ? 
The only argument agalnft it is that the kiPig meant by 
ihe term commander an officer bearing a regular perma- 
nent cornmidiou, under the hands and fea .1 of the com* 
mifiloners of cuftoms, for that office : and as it is clear 
that the plaintiff bore no fuch commiffioti, the confe- 
quence of this argument would be, that the fum claimed 
would not belong to the plaintiff ; and as it could not 
belong to Allan, would remain the unappropriated pccu*' 
liura of his majefty. But upon what words is this argu^ 
meiit built r In the firff place^ fuppofing the deputed 
mariners to be appointed by commiffion only, as pro- 
bably is the cafe, it would have been natural for his ma- 
jefty, when he mentioned them, if he bad meant by 
commanders and mates perfans duly appointed to thofe 
offices, in like manner as deputed mariners arc to theirs, 
i. c. ty commtjfion or\Jy, to have fo/aid : but he docs not: 
he merely ufe$ the words commanders and mates \ and 
which words ate fatisfied by a fituation of actual com* 
mand, however uncertain the period of its duration 
might be, iiindecd what certainty of tenure, beyond that 

of 
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1S09. of gootl pleafure, is there for any commanticr in ihatf 
fcrvicc, whether appointed by commiflion or otherwife j 
and what material difference is there between an an- 

TA'kLi'g^ ^ * 

pointment exprefled or iniplicdJy made during pleafurc, 
and an appointment nnti/ another comma fide r JJjould he ap^ 
pointed^ an event equally depending on the uncerr.iin plea* 
fure of the petlbns empowered to appoint. iSuppnHng 
the plaintiff had been allowed, as he might have 
to continue in the undifturbed command of the ciitter, 
under the comptroller and colleflor's appointment, down 
to the prefent time, the legal conftruftion of the 
warrant, and his claims under it, would flill have been 
cxadly the fame; though the hardfhip of excluding him 
from the (hare he claims wmuld have appeared more 
ftriking in that cafe than in the prefent But the doubt 
wdiich has been caff over this cafe hvi!> arift-n principally 
from the retTofpe£live reappointment of Captain y/A'./? 
to the command ; a perfon who, as having no concern n 
making the captures, can by no correft coidhuiiloii of 
the w''arrant poflTibly be allowed to l ike the fliarc jiov’. in 
queftion ; and from fome fuppofed analogy to fitucitlonsof 
fuperlor command in the royal navy; to whidi tlie fer- 
vice in quefflon bears no very near nl.ition or refein- 
bhnee. The rules for the gradual ruccchion and np 
pointment of oflicers in the naval rervice. tlm pennant 
©f their rank, the quality of their duties, the a- 

tion of ihcir ferviccs under the king’s prize proclamation, 
are all peculiar to that (department of public fcrvicc, and 
form no adequate rule for governing the corjflru(Aion of 
the king's grant in a cafe like this; that is, in refpeft to 
perfonti accidentally and occaffonally tilling fituatlons of 
marine employment and command in 3 perfccflly diftiiift 
branch of public fervicCv Tut we do not copceive that 

any 
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any rules, drawn by any fair analogy from the regular 1809. 

coiufe of the naval fervice itfdf, nor any principles to ^ 

be collected from any one of the naval prize cafes cited 
in argument, will at all affect the claim of the plaintiff 
to a commander’s fiure under the circumftances dated. 

Upon the whole, as the plaintiff was an aflually ap- 
pointed and then lerving cuftom-houfe commaack-r, un- 
der cv'jy refponfibility belonging to that charafl-cr, at 
^hc time of making the captures in queftion ; and as in 
■ fuch captures he performed that fpecific fervice, 

which the moiety of the prize proceeds is, according 
: ‘ t!ie declared purpofe^of his majefty’s warrant, meant 
in ^ e d fiwurj ; and as we cannot find any ground 
-i c 'o hk tide, from the mere want of a com- 

.r', 7 iOv i' 5 - ’.'lei the hands and feal of the commif- 
i' ) . 01 i!;c ci'.lonvij iufflcient to countervafl his claim 

js \\ on the vibove circumftancts ; we are of opi- 
udu filar inch claim ought to prcv^ail, and that the judg- 
on ttii,. fpccial verdiil ought to be for the plaintiff, 

\ik( -ivi n as we are alio of opinion that there was 
no r j! is cafe, entitled to flrare as fuch, 

,u Icf;: fidoiidy jt hii, T'u^crior charadter of mate, in which 
J-.::*' ci() d!y .. under the king’s warrant; wc 
' •?: vi’.ni jii tlM? the phintiff Is entitled to recover the 
^ ot'j:/. I being the balance of the plaintiff’s 
o[ 'ite prize-money in this cafe; and iri which 
piK'/C’.nLi oy wc are of opinion that he is entitled to 
{lr::e, jis rommaiulcr of tlie cutter, without being fubjeA 
to any dedudtion on account of a deputed mariner’s 
jSiarc. 

Judgment for the Plaintiff to 
^uover accordingly. 
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, TUffiay^ 

JufU 4 Gth, 

Aftera pro- ''T'^HIS wzs an a£lion upon a policr of infurance tried 
chi: nation hy JL . 

the kinjr in before Lord Ellenhorough C. J. at Guildi:all^ in which 

tain and bring ^ was taken for the plaiutifF for 276/. 7^.5 fub* 

opinijn of the Court on the following cafe. 

%'p That on the 2d o[ Sfpt<:mier 1807 an order by the 

jVy took and king in coundl was made, of that d.nte, which or- 

can sed into ^ ^ / 

UJhQn a Danjh der^, that no fubjedls fliould be permitted to enter 

ve/TsI, 3 nJ ruid ,^1 ^ r ex -i* • 1 • 

ber cargo there and Clear out lor any or the ports within the donii- 

ing^n parfttC of the King of Denmcirk until further orders-; 

‘ cctriry repays* ^ general embargo fiiould be made of all vtflcis 

auth'oti'I^of belonging to the fubjeCks of the King of Denmark then 

Court ot AHmi- within o^which (hould thereafter come into any of tlie 
ratty, and afttr- * r 1 

warditeckina ports, &c. of his majeUy^s dominions, together all 
pcrfons and eftefts on board fuch vclTels *, and dlre£ling 
of commanders of bis majefty^s Clips of war and priva- 

Whkif ^yVof-^ detain and bring into port all veflels belonging 

dared r<Iu'?r fubjeds, or bearing the flig, of the King of Dai* 

an- 2j2ar/j ^ but tliat thc utmoft catc fliould be taken for the 

orlier proclj- 

imiion ot Che. pr^’fervation of all and every part of the cargoes on board 

kiiK in council; 

afrer vv1pj».1i an any 01 the faid vt^lids ; fo that no damage or embezzle- 
madron* the” mciit whatevcf bc fuftaincd. And the Lords Comtnif- 


Routh a^a'mji Thompson. 


uniiOH ot the, prefervation of all and every part of the cargoes on board 

kiiK in council; 

afrer vvipjt.li an any 01 the faid vt^lids ; fo that no damage or embezzle- 
mad^on'the” mciit whatevcf bc fuftained. And the Lords Comtnif- 
S f'oncrs of his majcfty’s trejifury were to give the ntcef- 

"aft”rV'^\i,;\d dire£lions thetfia as !(o'them might appertain. This 
of couHcU was gSisettcd .on the 5 th of 5 e/)/e»ii#r j 
fervtd, tii.L the and Oil thc loth the officers, crew, and foldiers on board 

infurance was . - 

on account of the • , ' ' 

caj:torff pr.clu ltd thc confldcratlon whether a count in the declaration could bc fuAained* 
averring: thc intcrcfl to be in thrciown, and the infurance to be nia^e 9 n/tC€punt of bit W- 
jipyi and that the captors had no infurable iotcrefb, as they could vlaun nothing of right, 
but only ex gratiS of the crown ; thc Dane having been fei:2td and Retained before any dc * 
claraiion of war Bgaioft Denmjttk, and ttic captors having no claim to prize under the prize 
;jdls. But as there was no fraud in the captor* in effecting the policy, nor any thing illegal 
in the voyage or infurancc; held that thc affured WWO tlltlUvd to r&rOYCr back the pre- 
msumj which had not been paid into court. 

,4 . ' . hi? 
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his majefty^s hired armed fhip, called The Buchefs of Bed- 
ford, in the pleadings mentioned, took and detained off 
the coafl of Lijhn the Danifo Chip KnudTerhlfon loaded 
with fair, the property of Danljh fubjefls, and fent her 
into Lyhoti, being in a very leaky ftatc, and requiring 
confiderable repairs, which were then performed ; and 
the fait was fold tow^ards defraying the cxpcncc of fuch 
repairs, but was infulBcient for that purpofe: but no 
proceedings were inltituted in any court df admiralty. 
TJie fliip being repaired, and there being at the t]mc a 
confiderable demand at Lijhn for tonnage to convey 
Bri/i/i property to England^ the captors by their agents 
took on board of her a cargo of wines and other merchan- 
dize to be carried to London on freight, which would 
have amounted in the eventof the Ship's arrival at London 
to 1510/. On the 3d of November 1807 another order of 
the king in council was pubtilhed, reciting tltat the King 
c{ Denmark iTueA a declaration of war againft his 
majeily and his fubjefls j and ordering that general repri- 
fals fliould be granted agaln(l t^e (hips, goods and fubjeiSls 
of the King of Denmari, excepting any ycffcls to which 
his majefty's licence had been grants, &c. 5 fo that as 
well his majefty's fleets and (hips, as alfo all other flilps 
and veflcls that fhall be by letters of 

marque, or general reprifals, or otherwtfe, by his majef- 
ty’s commiflioners for exec itfing the office of Lord High 
Admiral of Grea/ Britain^ (hall and may lawfully feize 
all (hips, vclTels, and goods, belonging, ta the; King of 
Denmark or his fubjefls, &c., and bring the fame to 
judgment in any of the courts of admiralty within his 
majefty's dominions, &c ,. ,Gn the 3d. of November 1807 
the (hip with her cargo of winc^, Src. oln board failed 
with convoy from Lj/bon on the voyage infured, and ia 

December 
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l8op. Decemit^ following was lofl by the perils of the 

The plaintiff on the lath of Novemier, l^y order and on 
TH^irfoK 9f captors^ effefted the policy declared on at 

and from Lifbon io London, at a premium of 12 guineas 
per cent., to return 5/. per cent, for convoy : and the 
infuraace was declared to be 3500/. on the fliip Knud 
Terlelfon^ valued at 3500/., and on freight ; but the 
freight was not valued in the policy ; and the defendant 
fubferibed the fame for 30C/.> and received the premium 
thereon* None of the officers or crew of The Duchtfs of 
Bedford arc owners of that fliip ; neither is liis majefty the 
owner thereof, otherwdfe than as having hired the fame 
as an armed fliip, to be eriiployed as fuch for a time in his 
majefty’s fervice. The defendant has not paid the pre- 
mium into court. If the Court were of opinion that the 
plaintiff was entitled to recover, the verdifl was to be 
entered for him, on fuch counts, and for fuch fum, as 
they fliould dlre^ : if otherwife, a nonfult was to be en- 
tered; and this cafe was to be turned into a fpecial verdict, 
rf the Court (hould fo think iiu 

The cafe was argued on a former day by Richardfon 
for the plaintiff, and by Carr for the defendant : and the 
quefllons made were, wbethc^r the detainers or captors 
had an inferable Intcreft in the (hip and freight on thtir 
own account, founded upon a lawful poffeffion, with the 
certain expcftation, as it was called, of a grant from the 
crown on the condemnation of the pritc. Or if they 
had no fuch infurable intcreft fuo jure, whether they could 
fuftain the a£rion upon a count in the declaration alleg- 
ing the intereft to be in his majefty, and the xnfurance to 
have been made on his account. 


Carr 
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Cart denic^d that the crov7n had adopted the a£l of 
Jnfurance in this cafe 5 on which ground principally he 
diftinguifhed this cafe from Lucena v. Craufiird. The 
fubj has been fo exhaufted in the full report of the 
cafe of Luccfia v. Craufurd{a) in the Houfe of Lords, 
that it is needlcfs to repeat the arguments and authori- 
ties, all of which are there collcdled. 

Lord Ellenborough C. J. fald, that the cafe in^ 
voivcd a (jueftion uf confidcrable magnitude; and^that 
tlie Court would confidcr of it. And at the end of the 
term his Lordfliip delivered their opinion. 

'J'his was an adflon on a policy of infurance upon 
flnp 'And freight from Lijhon to London, The fliip was a 
DanCf had been feized as fuch after his majefty’s pro- 
clamalion of 2d September 18^, by his majefty^s armed 
fl\ip the Duchefs of Bedford, had received fome repairs at 
Lyhon^ and had taken in a cargo there for London, In 
one count the intereft is averred to be in his majeflyy 
and the infurance is dated to have been on his account; 
and in another, the intereft is averred to be in the com- 
mander, ofHcers, and crew of the Duchefs of Bedford; 
and tlic infurance is ftated to have been on their ac- 
count. The cafe cxprefsly ftates that the policy w'as 
cffeflcd on account of the captors; and that ftatemient 
precludes us from conlidering it as eifeiSted on account 
of the crown. Had there been no fuch fpecific ft ate- 
ment, it might have been open to us tp confidcr, whe- 
ther the policy were not referable ter the intereft of the 
crown \ but after a diftinfl ftatement that it was effcdled 
(not on behalf the crown, but) on account of the cap- 


I IfentRep, and vide Psrk in Pt^ursnetf (Sth edit^ jco. 

tors. 


! Bcp. 


RotJ'r*! 
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CASES IN TRINITY TERM 


1S09. tor^, It niufl: be referred wholly to them, arid the plain- 
tiff muft recover or fall according as they have or have. 
agairj} not a tight to aver an intcreft in^licmfelves. This brings 
US to the quedlon. Whether they had an infurablc in- 
tcreft ? Their right in this refpedl has been put upon 
two grounds ; firft. That they had a well-grounded ex- 
pectation, warranted by the pra£lice of the crown in 
fimilar cafes, that the ftitp ard freight, had there been 
no lofs, would have been granted to them : and, fc- 
condly, that they had the lawful pofleflion, and were 
liable cither to the crown or the foreign owner, for the 
fafecuftody pf theveflcl: and that on cither of thefe 
grounds they were warranted in infurlng on their own 
account. As to the firft, it is material to fee in what 
fituatlon the captors ftood : it is qlear they had no vefted 
right ; they could demand nothing of the crown. Had 
the crown made the grant in their favour, it would have 
been altogether eJe gratia, a mere boon and gift. That 
gift might have been of the whole, or it might have 
been of part, and of a" very inconfidcrable part only. 
The bounty of the crown would prQb.ably have been 
proportioned to the merit of the detention and capture, 
and the value of the prize ; Had any conliderable dan- 
ger attended the pctformancc' pf thefe fcrviccs, the grant 
would probably have extended to the whole; had there 
been no danger or difficulty in them, the grant would 
probably have been frnaller : and had it appeared that 
the feizure had been made upon fpeculation only, with- 
out any knowledge wf the proclamation, there probably 
would have been n9 grant at all. At any rate, however, 
if there were a grant, it would be mere bounty ; and 
has a man a right to indemnity, becaufrhehais loft the 
chance of receiving a gift? Haidt tht (hip arrived in 

V fafety. 
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fafcty, the captors would have had the chance of a grant 
from the crown ; but can they, in refpctl of that chance, 
infure the (hip’s arrival ? To \vh,\t extent could th^y in- 
{iire? Not to thewholeviducjbecaufe the grant might only 
have been of part ; nor to any given part, becaufe it mufl 
have been uncertain what part, if any, v/ould have been 
grant'-d. 1 lie extent is the value of tlie chance, 

and liovv Is that to be eftimated ? Is application to be 
made to theCrovm, to know what it would have granted 
if the (hip had arrived? And what is to be the cafe if 
the anfwer be, ns it probably would be, that the crown 
nevci has confidercd, nor has occafion to confider, that 
point. Independently, however, of the difficulty of fix- 
ing the Vcilue, and fuppoGng fuch a chance infurable, 
mufl it not be iofured fpecifically as fuch cbancc ? Muft 
not tile Jntcrcfl: be fo deferibed in the policy ? Can a 
man who has no right, legal or equitable, cither in (hip 
orfreighl, effccSl an infurance on either, merely becaufe 
he his a chance that fome collateral benefit may arife to 
him if the (Iiip and cargo fliould arrive in fafety ? The 
declaration muft aver an intereft in the fubjeef infured, 
;ind that intereft mull he proved : and how can it be faid 
that thefe captors have any intereft cither in this (hip or 
freight, wlien the (hip is altogether the king’s ; the freight 
is aliogother the king’s ; and the captors have no intereft 
in either, nor other concern in rcfpe£l to the fame, be- 
yond a mere chance that the king may be induced to 
give them fomf^thing out of the produce of fuch (hip and 
freight? In Lcirasv, Hughes^ which was cited in the 
argument, part of the captors at Icaft, viz, the fe.imen, 
were confidcrcd as having a vefted^right in the fliip and 
cargo, as prize, to a certain extent; and the Court dc* 
elded that the capture within the prize aft, and the 
VoL, Xr, . F f eaptcr^ 


433 

1809. 

Rout ’I 
eg^tnjl 

Thomps^jn 



434 


CASES IN TRINITY TERM 


1809. captors had therefore a right vefted by that aft. ll is 

^ true that another queftion (which Lord Mamjleld con- 

fidcrcd as by no means the ftrongeft) was raifed, whe- 
' ^ ther poirdTion and the expeftalion of future benefit, 

founded on the contingency of a future grant from the 
crown, but warranted by univerfal praftice, amounted 
to an infurable intereft ? and the Court gave a decided 
opinion that It did. But what fell from Lord Eldon in 
Lucena v. Crawfurd^ 2 Nenu Rep. 323. is materially at 
variance with the decifion of the Court of K. B, on that 
point. However^ if the authority of that cafe were un- 
queflionable upon both the points decided, yet what was 
held by the Court of K. B.y in refpeft to a contingency of 
the nearly certain kind which was then under coiifidera- 
tlon, would afford no rule to govern a cafe circumftanced 
^ like the prefent. As to the fecund ground, that the cap- 
tors had the lawful poji^nion, and were refponfible either 
to the crown or to the Dani/i owners for the fafe cuftody 
of the veffcl •, is this a true reprefentation of their fitua- 
tion ? They certainly had the lawful poficffion j but were 
they refponfible for the flnp*8 faffty, unlefs aS far as that 
fafety might be endangered by any wrongful »fts of 
their own. The feizrure was warranted by the king's 
proclamation : that made their poflVflion lawful* The 
fubfequent declaration' of boftilities >-put an end to any 
claim by the Damfh owners, and of courfe to all refpon- 
fibility of the captors in refpeft to them. It then became 
their duty to aft for the beft, with a view to the fafety 
of the flitp, and the mere intereft of the crown tlierciu. 
They .were bound to ‘leave Lj/bin\ it was for the in- 
tereft of the crown that they fliould make the (hip inftru- 
mental in withdrawing from Li/bon as much property as 
file could properly carry : they ailed, therefore, for the 

bed. 
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beft, and were confequently judificd in rcfpcft to the 
crown in what they did. The crown cannot call upon 
them for damages ; and they have no right to afk for a 
fum, as an indemnity, when they have not been, and 
(under the circumftances dated) could not have been 
damnified. The confequence is that the plaintifF has no 
right to recover upon the policy. The quellion then 
anfes, whether he has any right to recover back his pre- 
mium ? and as there was no fraud in the captors in ef- 
fecting this policy} as there was no illegality in the 
Voyage or infurance ; and as the refinance of the under- 
writers to the claim upon the policy proceeds upon the 
ground that there was no rifk } the plaint! HP is entitled 
to his premium, and the verdlCt fhould be entered ac- 
cordingly. 
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Trewhella and Another againji Rowe.’ 

i 

41 

was an aClion of aiTumpfit, brought to recover a 
fum of about 200/. claimed to be due from the de- 
fendant as owner of a certain veflel to the plaintiffs, for 
furnifhing the faid vedel with fails, } and the decla- 
ration copdlled of the common counts for work and la- 
bour, goods fold and delivered, and the ufual money 
counts; to which non af&impfi^ was pleadpd. There 
were other aflions brought againft the fame defendant 
by other tradefmen for dilFerent articlee furnifhed for the 


rtgiRercd : Held that the v«nd«e vrai not liable for any of the fumKhed before the 
title was Conveyed to iiilfn And regiftered in the manner prefctibed by the rtgiftry 
a «$5 whatever equitahle agremtnt might have eslfted before between him and the 
vendor for the conveyance of the whole or ^ (hare of the Clip, which wa> unknown to 
the tradefmen i nor wa5 the vindee even liable for any of tho goods delivered on t^oard 
after the fale to him, by virtue of the previous orders of the vendor^ to whom the ciedit 
was perfonally g«veni but the vendee wit held liable for articles which wereoidcrcd by 
rhe captain for tSV ufc of the Veflcl after thf legal title waa cranaferred to him. 

F f « ufe 


June I ;th. 

The foie re- 
giUcred owner 
of a Hitp gave 
orders tor ma- 
tenah to be 
furnithed and 
work CO be done 
for the repairs 
of It, but befor# 
all the articles 
were delivered 
on board, he 
conveyed the 
veffcl, jvlch all « 
Its tuiniture, to 
another by a 
bill ot fale, 
which was 
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life of the veflel ; which, by an order of the Court, were 
to abide the event ofthlij; tlic amount of each demand 
being afeert, lined, If the pLintifls were entith d to re- 
cover, and the whole amounting to abuiu 700/. At the 
trial before Chambre], Launcijlzn in I'lcinb 1809, It 
appeared that the materials h. J been originally provided 
and the bufinefs done under tlv. arucr^ and dlrcftions of 
one Chnflopher Parnall^ then the foie regirtered ow icv 01 
the vefleJ, wlio had afterwards become a bankrupt, and 
of whom the defendant contended that he had pur.did.d 
the vcirel with all her apparel aiid ccjuipment as furnidied 
or to be futnlfhcd by the plainiidb ^rd the other iravlcf- 
men, after the contrails made by Parnall with them for 
that purpofe : and that the goods h id not been finiiilh \l 
nor the work performed uponhlb own credit. On u:e o.litv 
hand it was contended by the plainiiiis that tli: dclViUi.nr. 
was betore and at the time of the ord<-rs given by .L\iy\ if! 
a fecrct partner with him for cciuin fhat’ r. in ili'* v. nVl \ 
and that Ijow^ever the forms of a hlil of iV.e -aiu! \ ' 
ance of the (Inp to him, and of a rcglfi. ifioii unds f 
aclf* of parliament, might J^ivc ujmi obf i t ey 
only to colour tlic tianLctlcn. h :‘pprnred b ; t’ •' 
cumentary proof of the iiiip/s rcg'/l^^vs, a nl J ^ 
dcnce in chief oi ParnuU, tluit '• i vcj! h ba.I 

been purcliafed by liim of tlic plainhl* /.t:' ' V,/, .md 
Tcgiflered hi Pi.t^m/I's name, as fnle own; on t 
of November 1007^ was not conveyed by him re d.c de- 
fendant till the * 5tli of IJeumLi' foh.j'.. u’/, was 
proved by the regipLcr of that date ; : lol the t;nlrrs 
fer furnifhinj lu r wre given by Partidli to the \ \ imidd 
and Uic other irarVlaicn in Odob^r uSoy, bcfoie liie pur- 
chafe of her was nirujc^ by the defeudant, or any agi ce- 
ment ei::cied into for tbai p.i pefe with Pai v..//; 
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ill r.i£l t!ia Tirticlcs funiinKd by the phuntiffb were not 1809. 

jH't on bn.iril till fiiortly after the 15th Diceinbsr, It ^ 

^ T|1£ W'lFL t. ^ 

aliv'* appcMvod tlrat thcfe poods wtut agreed to be fur- 

iliHiGd liy plpdiitiilt) to Parnall at fi\. months credit, 
and lint th.‘ pLiintdro actually tlehvercd thi* bill for the 
amnmu to Par/hiH in Jd/iu.iry itloS ; and Parf.all nepa- 
tivcvi anv pun c.i[hip vvilli the dch^nclant in the vellel 
wlicn the ordora were piven. Notvvlthftandlug this evi- 
dence", IiO'vrwcr, upon tlis fuppofed bearing of certain 
exprcilionr in Utters which were adinitiied by Parnall 
upon crof> examination, and upon his adiiiifTiou that 
withl.i a day or two after the fale of the veficl with her 
lurniture, 5 cc. to die defendant for 1200/., he had taken 
a bill of fale from the vicfcndant to himfelf for 2-i6ths, 
and had aifo fold a quarter part to others for the defend- 
ant, and had reuined the money to pay himfelf in part 
of the 1200/., and alfo upon certain exprefliotis in a letter < 
of the defendant's to Parnall^ dated the 23d of November 
in wluch he fays, that as no commiflion would be 
gr.’iited in ParmiUh name, he (the defendant) had got 
the ihlp regilter indorfed 13 hia property; and that if an- 
otlirr pi'rfon (named) would take half of the fliip, it was 
well, hut that he (the defendant) would not like to hold 
more than a quarter; and concluding w'iih defiring Par-- 
nail 10 fign the rcgiller and return it to him ; the plain- 
tiff’s counirl went to the jury* upon the fail: of there 
Invitw; evilts'd a focret agreement for a fliare of or a 
partncrfhlp in tl^e veffcl, between Parnall and the de- 
fendant, prior to and at the time of the orders given for 
furnhhiug her ; and infiffeil on the liability of the de- 
fendant in that refpeft ; and upon that ground the plain- 
fills obtained a vi^rdirt for their whole demand. This 
v^ rdiot was (jioved to be fet afide in the laid term, upon 
F f o ‘ the 
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the ground of its being a verdid); againd evidence, and 
againft law. In the latter refpeft, becaufe by the ftiip 
regiftry afts {a) there could be no legal title in the (hip 
conveyed to the defendant, in refpeft of which he could be 
made liable for articles furniflied or work done upon it, 
before the 15th of Dec^mber^ when the bill of fale made 
to him was regidered. That no equitable title to a (liip, 
(even if there had been any agreement forjhat purpofe \ 
which was denied) could be recognized (ince thofe (la^ 
tute^; and that the defendant, having no legar title in 
the (hip, could only become liable for articles furnifhed 
upon his pcrfonal credit ; which was negatived by all the 
evidence in the cafe. The Court granted a rule nifi, 
upon the ground of the (hip’s regifters having been given 
in evidence by th(^ defendant at the trial, which Lord 
ElUnborott^h faid raifed a quedion of confiderable 
importance, and that the defendant was entitled to the 
legal effc£l: of that evidence. 

Lem Serjt., Pell Serjt, and Dampter now (hewed 
caufc againft the rule, which wz$ to have been fupported 
by Jekyll^ Ea/t, and Gafelee : but 

7 he Court made the rule abfolute, without hearing the 
defendant’s counfel. Lord Ellenborough C. J. faying that 
the verdift was againft^ll the evidence. There was no 
evidence to (hew that any perfonal credit was given to 
the defendant: and the (hip’s regi(ter6 w^re debi/ivc to 
(hew that he had no legal title in the (hip before the 
jj;th of December j and all the goods were fupplied upon 
th^ orders of Parnall giyen before that time, 

<«) VWeft3ts.7&8^.3. f.aji./ai. a 6 (7.3, 60. and 34<7. 

' . The 
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The caufe was tried, the fccond time in Auguft laft be- 
fore Graham B. at Bsdmint when he was clearly of opi- 
nion that the defendant could not be fixed with the pay- 
ment of any goods furnifted by the plaintiffs upon the 
orders of Parnall before the defendant had any legal title 
in the (^iiip conveyed to him. But the plaintiffs after- 
wards proving, for the firfl: time, that certain goods to the 
amount of about 40/. had been delivered upon the order 
of the captain after the 15th of December^ when the de- 
fendant became owner, and upon the defendants credit, 
the learned Judge permitted the plaintiffs to recover a 
verdict for that fum only: and no new trial was moved 
for in this term on his dircClion to the jury to rejeCt the 
reft of the demand. 


Childerston againft Barrett. 

pl.aintiff who refided in the country had come 
up to town to attend the trial of bis caufe againft the 
defendant at the fittings Tit Guildhall^ and had been in at- 
tendance for feveTa|^ay8; and whilft waiting Tii Guildhall 
coffee-hottf^ for that purpofe, was arretted at thc fult of 
the defendant. Lawis moved on a former day for his 
difeharge from the cuftody of" the flicriff, on Uic ground 
of his being privileged from arreft cundo morando ct re- 
dcundo upon fuch ah occafioti, and cited 4 Ciw. Dig. 
Privilege, A.|. aqd LighffoH v. Cameron {a). ; Reader now 
(hewed caufei and admitting that within the principle of 


ftf) ^Blac. Re^. 1113. 

F (4 
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decided 
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decided cafes («) a party was protc£lc*d in attending the 
trial of Lis own caufe ; endeavoured to diftinguifh this 
cafe frona others, upon an afndavit dating, that the caufe 
in ijuedion was not to be tried on thit day, having 
been included in a paper of feme particular caufes, wdiich 
the Lord Chief Juilice had given notice that Ite fliould 
try on that day ; althoiig/j ic flood as a rcinaiict from 
the lafl fittings ; and therefoie that the plaintiff’s at- 
tendance in the Court or in its vicinity was purely vo- 
luntary. 

^ht' Court however faid that this was not fiifficicnfc to 
take the cafe out of the general rule, and made the rule 
abfolute. 

(<3) Vide Vkicel'ri i li. Bhzc* 636* and y^hunnet v. Lley'i} 

iff jrro, 27* 
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1 809, 


Doe, on the joint and fcvcral Dcmifes of Wm. 

j U . 


\Vu, Blanh., and Taos. Bland, 

1^ N ej( Tment for a clof^ of five!' !"! land, cali*jJ. 
Lea;i Ox Pcipin'c at J'vorih C'.IUrgbnm^ In 

of NnUin^:^h ' 71 ?, a vordiit was found for the 
f:nd.n5^s, hr j. ^.1 t ; ifi- ophiion of this Court on the _ 
iowin;,'^ . . U-. 

lletuy Jlfl/7jcs being feiftd in fee of tlie clofe in 
queftion, together with another freoLoM clofe, called 


-V .7, 


J *■ 1 ^ 

.'s ’ l.f 

U> ih 

'tnim's 

t\)C Vvl ' l 

: Iis 

^V'll • 

dc- li ii: ; 

rc tor 

‘ ' 

f„1 " ' 

.0 the 


iKVi 


' V. 

n"* ' . ; t'l’Oii 

iii^ . / ; 
frt iiw j ,r.d to 

I'/J.ve /t/ tliC 
rtijti Jiid pjcfi's 
ot ijis ritw in- 
c\oU<\ JicJ:Jd 

tc.W“p?Au>t’ Cioj'l in C/ 7 j>vA:;;,s dLMing the I'fe cf Ills w!fc j and tlicn to two nc- 
: V, I,*), cit.irt, to ht dividti' anion^ft certain nfp'n,\\-s and ri:crs and iheir 

ii and d.iin; nci- ; and aftrr the d i(,>jc of his !w deviT d to tlit f iim two ritphews 
Inb iinintiirt-, pljt., Sec. and “ ull hs c\.pyho* d fjit'irs in N.rth And hC/iuizh^m anil 
all 111'. ^‘e < to f<.h and liividn ntnng/f l.i^ i epliews and njt.'»es, niLludinj; 

•j . is. who li* dculiicf ih uld be an Cvju.d iha cr in tins ciivdion ot bh mti and pirloiial 
t fiati • laid liiu evidence ccUid not bt fi;>v>n tint the fettlco.icnt on his wile in- 

c'li ltd. .1 clofe, thcic enuniCiaitd .‘S or.e oi' L'.eral coj.>yhU tloLs 

r.ihd, .r.id n. 1 u'h .*'ltim'iii',it’(i with liic copyhrld' 3 , (js wcie alfo ioir.e oHht 

iivL jc.d *1 '( L:, the Lomidb of vvh.cli were no lonj’er diftiiij/.fidjablc from the copyhold, and 
.dl < i w hall tut holfL wt I c included in I’tc h ttltnani ;) lor ilio pi’^poltof flif'Winrj that by 
ti.k. dcMi^' ill **• : li hi*, ( ‘^yhold crtatcs in .'Vor//i and h^'uih Co'iin ’h aj. r hi .uwaj-^, in 
tind to bed ”idcd, il-v'. the freehld dole in quelLon p.^lLdj »r.<..uat to intledo all Ins 
irj/ tft. te Ijpon his witc, and refirrcd (j in the fli I devife to 

tla. vviic 

And as, t!ic h’Ultmcr.t which w.as thus r«.r^;.oJ to in tlie fornur part of the w])! was not 
c\.d.’iiLC ioi that puijiofe, fo neit^tt werf o h» r rnHiunui.t- and paper.*^, he t i chi red to, 
adiii Jfiblc fnr (he fame j' .ipoff ; fugh as, i- a bond ot trie fame dau- wUli the lc''Uin.nt, 
.ind in .lid oi it, fpcikinj^ only of rcfybdd to be fettled; 2 . the ro’ii;;h dranel't ot tl\'. Ht- 
ikr.uul .l;..i.d l^y t!i.’ ttd.-itoi ; abo..k indorftd “ Coi'u/y^f cm eftatt. fnivcy,' kc,'.. w.th 
tlie iiuiiiiiiv ms (il hns propeny, .md in.,li:dmK the free hcltl in qnal'on, wiiliom i’il>in» 
j.i’llh ni; It i.om il t cop} hop! cl dc*, ; and s* ^ rn'iial l:cpt m ilic Lnic place, oo which wa* 
jndoihd by the (ertnoi, that ail the rents of the ccjiyhciu lamls m Niith and ^uth CcHu.g* 

Iwiiy &c u’cic ft (tied in h'S \Y».t tor life.” 

Fui there is no amh'i' .my on the face of the will ; the ttftator havint; crpyhld eflaics 
InAhiZ/jaiui C.d' igkivi iht: defenpuon in it; nor is there an) rttritnce 

lion) tl.c dt'vife in qutftiOn to the fcttlcnunt, hnt by conncdliny, it with the antecedent 
cltvile lo the Wile j and llieic io no fueli ncc^.fl'iry connexion. Nor does it lolio'.v t.lat the 
U:i..ti)i' meant to ri^vifc lli,? /<;,v;c f> cm‘e\ Umlci the na * e of f-pyhoJd to tlu" tiiilbe'! ris 
were fettled on Ins witc; or th.it he w.i. nntUi K.c f.iiuc millake that the c.ofc in quefpo.i 
was copyhold, when l.c made his will, .as wlu n he marie the f-ith m.nr oi in.hii d his 
rental; and ther-loic tlieic is noihini? appearin;; on the \v,ll to vv.:innt a lonlP iicbon ot 
the woiel copyhid fo ccnirai'y to itb cifmary ac-rplation as to indide V,,c jwhJd ni 
queldi<mi 
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1809. the SudmafJlj^ or C$kv Pajlure Clofe^ m North Colling^^ 
ham^^nA of other freehold and copyhold prenlifes in 
and South Cotlingham^ and having furrendered his 

agmnfi copyhold to the ufe of J)||^w!lI, by his will^ dated the 

Saown^ ' 

JOth of February i8oO| devifcd as follows: I give 

• unto my dear wife the houfe, with all the premifes in 
which I now dwelh for her life. I give her alfo all my 
wineSf liquors^ and provifion for houfekeeping, in addi- 
tion to the fsitlement I have made her upon my copyhold 
eftaie. I give to my niece Mary^ the wife of W. Lanf- 
dale^ the rents and profits of my new inclofed freehold 
C01V Fafiure Clofc^ in North Collingham^ for her foie and 
feparate ufe, during, the JIfe of my dear wife. And I 
give to my nephews Thos. Bland JVtn, Brouun^ their 
executors, &c. in truQ:^ all niy ironies, feeuxides for mo* 
neyi’iand perfonal eftate, to be divided and paid amongd 
my nephews aftd nieces (mentioning themi by name) and 
and their fona daughters, (hare and (hare alike. And after 
the deceafe of my dear nvife^ I give to my nepheWs Thos, 
Bland and Wm. Bronun^ their executors, &c. in tfuft, 
my dwelling- houfe in with all my houfehold 

furniture, pla^e, piflurcs, brewing veflels, and all my 
copyhold eflate's in ^orth and South Cqtlifighdrni and my 
freehold Cow Pajiure Chfe itj^.North Collinghdm^ and df 
other my perfondl ^\iOX nature or kind foever, to 

fell the whole by public aiifrion, and tc( divide the mo- 
ney, when all ei jiincca* are paid? uthbrigft my nephews 
and nieces and their fons and daughters, Xrhentiondg them 
by name) fhare and (hare alike^, Vith^the addition 6f my 
nephew Thomas Btdndi who it'^my will (hould be an 
equal thafer in this dtvifion of vt^yial and perfonal 
with the rert of them." And the teftator appointed the 
fhe faid Thoi. Bland znA. Wm. Brown joint executors. 

The 
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The teftatot died on the 17th of OBober 1800. The lef- 1809. 

fors of the plaintiff are hia co-heirs at law. It ad- 

mitted by the defendants^ that the plaintiff was entitled pnthe Denufeef 

n.* ir* Brown, 

to recover poflenion of the 019^ m qucltion, unlels ij: againji 

paired by the will to the deVifees therein named : and in B**'*". 

order to ihew that it was the intention of the teftator that 
it fliould pafs, the following evidence was offered for the 
defendants, and received by the Teamed Judge, fobjeft tq 
the opinion of this Court upon its admilDbility. 

I ft, An indenture' tripartite, dated .the ift of February 
1792, between H, Milntt (the teftsitor), Mary Spragging 
his intended wife, and T. Spraggiugi a truftee, .whereby, 
after reciting the intended marriage, and that for making 
a jointure foy the faid Aforp, Henry Milnts had agreed 
that the copyhold meffuage, homeftead cbfes, lands, 
grounds, allotn)ents, and hereditiin^ntB, thereinafter de> 
fciibed and covenanted to be furrendered, fhould he fettled 
to the ufes thereinafter e^prelled j ,H> Jlfr/oef covenanted 
with the truftees, that ?fter tjhe marriage he would fufr, 
l-ender all that npyholi meftnage ijvith tbe.home,ftead and 
appurtenances in North Coltingham, and all thofe feveral ' 
copyhold c\oh% and parcels of land and grounds, allot- 
ments, and hereditaments, therein-afrer deferibed (enu- 
merating the feveral clpfes, and amongft the. reft tlfe 
rp tQ the ufes in the indenture mentioned, and ^ 

containing alfq a' covenant front Mihtts of his hvvful feiGn > 
of the faid copyhold heredi|ame|its and'premifes, and of his , 
authority to furrender ther faiAe .to the ufe$ aforefaid. 

This indenture was executed bjf .the, parties, and the ', 
marriage af^rwards toojt effect. ^The .whole of the real 
property iii Nortlf wd' $ 9 ^ Collinghai^, t^ which the 
teftator was entitled at the time of m'aking his will and 
pf his death, was comprifed in the aboye fettlement, with 

• Ihe 
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locp. the exception of the 5udmarJJy or Coxv^Pt^lure 

clofci and he had no other real property except his f rec- 
on ti)c Dcmifc of hold property at whicli was alfo devifed by his 

will. The eftate comprifed in the ftttlc-mcnt, therein de- 
liRuv^N. feribed as of col^yhold tenure, contains, befuies the freehold 
clofe hi quefllouy fcveral other parcels of land of Jrai' !r 
tenure i but neither the fitintion nor extent of thtfo 
parctlscaii beprccifLly afeertained. 2d, A bond fron the 
teftator of the fame date with the fettlenii. nt, for zooo/h, 
condilioned to be void if Jie fliould permit A'Jary Sprag^ 
g:ng in cafe flie furvived him to take all his liquors and 
prcvlfions for lioufekeepin^j >ind enjoy for her life his 
dwelling houfe in l^e‘:varhy and all his houfthoKI furni- 
ture, 5cc., over and above the provifiou iutcndeil lo be 
made for her hy a i/Ids lolyhold dXuc in Colling- 

h:i}iu 3il, The rough draft of the fetLlemciit, proved to 
have been perufed niri coire£led by the tedator's own 
hand, ana an alteration made by him in the defcriptioii 
of the very clofe in quelUon, which had been named in 
the draft the Lithe Pajlure dofey and which he altered 
to the leajf. And the teflatur in giving his inflruflioiis to 
Mr, AUcfi his attorney for the above deeds, deferibed the 
whole of the property contained in the fettlcment as copy-- 
hold, 4th, A book indcrfccl ColUngham Eftate Survey,’^ 
found in a box among the teflator's title deeds and writ- 
ings, containing the following particulars of his eftate in 
his own ha::d- writing. Henry Milnes' eftate at North 
and South Lollingham taten Tincc the inclofured' The 
lift began with the houfe, buildings, and homeftead, fol« 
lowed by the names of the fevcral clofes of the old in- 
clofure, with the number of acres in each ; in which the 
elefe in queftion, called, << The Leaft Ox Pa/tureP is 
enumerated amongft the reft, without diftindion : but in 

ihe 
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the liR of the new iiiclofares InimedicUcly following; the 
other, one of the clofes is inentioii<.d as “ ^uil'nhirfl} frec^ 
h id clofe.*' A:ul the Ihaie didiiirtioti occinred egairi in 
a 5th paper, fonnH amo teftator's title deeds 

and ’vriiings and indorled by hrm, containln;^ rhe rental 
of the fevcral clof s. And nt the bottom of tiiis rental, 
(he whole of vvliii;li was in tlie hand-writing of tlie tefta- 
tor, is this : “ All the rents of the copyhold lands of 
//. Mihies in North ^.nd South CoUvighiVn^ now in the te- 
nure diW.l^nnfda'e^ T Pucyy and Rodaliy are fettled 
on Mury my , prtfent wife for h<^r life/* The heirs at law 
took equal portions with the other devifees under the will 
of the ledator. The vcrdiil was to be entered for the 
plainiifT or the defendants, according to the opinion o^‘ 
the Court upon the cafe. ' 


1 809. 

i:oK, 

on l!ic 0. fiiifc 
n«owN, 

E:».owm. 


Bidguy ]wci,y for the defendants, contended that the evl" 
dence was properly admitted to explain the fenfe in which 
the ttRator had ufed the word Copyhold in his will 5 ;ft, 
becaufe the property was mifdcfcribed in the will} and, 
2dly, becaufe the will refers to the fettlcment, as includ- 
ing all which was fettled on his wife, and by which fcttlc- 
nient the tnifdefcription may be correQed. ift, by the 
devife of all his copyhold Not th znd South Colling^ 
hajtty 8c c. of ter the deceafe of his in truil to his two 
nephews to fell* and divide, it is plain that he meant the 
nvhole of that eftate by him before miftakcnly called copy- 
hold, which was fettled upon Kis wife \ becaufe he had 
firfl: given to her all his wines, &c. in addition to the 
fi'ttlement I have made her upon my copyhold eftate.” 
The lettlement explains the ground of the miftake 5 for 
it dclcribcs as copyhold the clofe in queftion, though in 
fad freehold: and it alfo conveyed fcveral ot^hcr clofes of 

freehold 



CASES IN TRINITY TERM 


1 009. treenoiii tenure, though the extent of them cannot npw be! 

afcertained, being fo intermingled with the copyhold as 
ontlicD,«:reor no longer to be capable of being diltinguilhcd from it. 
b>^n appears therefore that when the teftator fpoke of his 
edates which were fettled on his wife, he did not 
merely mean that part of the fettled eftates which was of 
copyhold tenure, but the whole of the fettled eftate, the 
gteater part of which indeed was copyhold, but which 
alfo included fome clofes of freehold tenure intermingled 
and confufed with the copyhold, and therefore delignated 
by the fame term, which is ufed merely as deferiptive of 
the property, and not of the tenure. And to (hew that 
+ property mifdefcribcd may pafs under fuch mlfdefcrip- 
tion, if clearly afcertained, he referred to Rce/f. Conolly v. 
Vermtt (a), andi^ Doe d. Cook v. Danvers {by It is alfo 
appa^nt from the fubfequent claufc which fpeaks of the 
dlvlfion he had made of his reatmAperfinal eftate, that 
the teftator meant to includl^the whole of his real eftate 
in the defeription before ufed. He concluded by referring 
to other cafes where evidence dehors the will had been 
admitted to 'explain it. Palteney v. Ld. Darlington in 
1773, cited from theRegiftcr, fo. 710. in Hipchcliffe v. 

' Ilinchcliffet 3 Vef. jtm. ^21.' Druce v. Denifon, 6 Vef. 
jun, 385. Lord CAif>ey» Cafe, 5 Rep. < 58 . Beaumont v. 
Fell, % P. Wms. > Rioet^ak, i Afk. 410. ' Thomas 
d. Evans v. Thottiafu 6 Tirtn Rep. and JPhitbread v. 
May, a hof. y Pull, J93. 

Copley, contrl, contended that this cafe where the 
teftator had left property Correlpohding witli the deferip- 
tion in the will, extrinftc' evidence was not admilTible to 

95^4^,51, i) 7 £4/9, ’499. 


0 



IN THE Fo^t-ninth Year OF GEORGE Iir. 447 

to fliew that he meant to Include other property not falling 1 809. 
within that dcfcriptlon : though he admitted that fuch 
evidence may be received to explain the teftator’s mean- on tlieDsmire(?f 
ing in cafes where he has no property anfwcrlng the de- 
feription in the will : as in *Tri^{a)* This diftinc- 

tion, he faid, was recognized in molt of the cafr^s cited ; 
and alfo in Denn d, Wilkins v. Kemeys {b\ and Knotsford 
V. Gardiner (c). Then a$ there^ was copyhold to anfwer 
the defeription in thi^ will, it cannot be (aid to be a r?j{f- 
deJcriptioH of the teftator’s property. The cafes in Chan- 
cery where the cxtrinfic, cyidcncje has been admitted do 
not apply; becaufe they involve queftiona^of truft> or 
ele£lion, or other, epnfiderattons^ of equitable cognizancq|^ 
only. Ill Hinchcliffe v. Hthchclijfe (J). the Matter of the 
Rolls cxprefsly difclairned receiving the ^xtrinGc evidence 
to explain the will; Jindonly, weiy<d U.to explain the 
circumttances in which ih^tettatpr was at the time of the 
devife. And y*,Pmfon{e)p evi. 

dently difapprpved ,,of V. Lgrd D^ar/wgton and 

other cafes where extrinne^xvidence was^ received any 

degree toexphin wprds in a will|>which iwere unaiubiga* 
ous. Herein order to let in: thf Evidence, the word copy- 
hold mutt In.cffe£k be expunge^. ftoift the will. The' 
fettlemcnt is indeed, rpf^rrcjd to ip tbCaiirft claufc of the 
will, but not for the purpbfe. of:explainiug the extent, of 
the property heqtieathed }; the teftatpr! does not affect to 
devife all comprifed rn^the fcttlement} which ^ 
would have let in the evidence of the fettleihent to (hew 
what did pafs by it : and there is no reference whatever 
to the fettlemcnt in the (’ubfequent daufc of the wijl by 


(a) I P. ftS6. ; 9 366. (tf) i 

[J) 3 VtPjHn. saa— 530. ^r) 6 400-3. 
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1809. which the defendants claim. Neither docs the con* 


' IX.r, 

on tljt- Pcmirc of 
JiaowN, 
/rgaittfi 

Brown* 


fufion of tiie frech(^cl with tlie copyhohi clofes bear upon 
the quefiion as to ilie frechohl in ciifputc, wliicli is clearly 
defined, and requires no reference to the fettlement to 
afeertain it. 


l^alguy^ in reply, faid tliat in con fult ring the meaning 
of a particular chufe in the will, the Court wms not re- 
ftrained to look at that claufe only, but might cclleiM the 
intention of the teftifor, as to the property wliich he 
meant to devife by chat particular claufe, iVoni the whole 
of the will. That the evidence went to fiiew that the 



the ttftaror's property which was called by the g( ntral 
name of the copyhold ejiate^ becaufe the greater part of it 
was of that deferiptmn, at’jd the (mall portions of free- 
hold were intermingled and confolidated with it ; and 
that all the evidence was ad^fffiblc in this view oi it, 
but particularly the fcttlemeht, which was rei-^rred to by 
the will itfelf* 


*• 

Lord ElI/ENBorough C, J. faid that as the cafe ap- 
peared to involve a general queftion of extreme impor- 
tance, the Court would look further into 5,t before they 
delivered their opinion. And now his Lordftiip deli- 
vered judgment. 

This was a fpecial cufe, referved at the trul of an 
ejeftment f:.r a clofe of freehold land, called *Thc kaj} 
O.V Pqflure Ckfiy ip North C^Uhigham^ in the county of 
Nottingham, Tlie quefiion ,arpfc on ,,the will of one 
Henry Milnesy whether, fuch clofe^^ puffed, by tlic devife in 
that will, of all the teftab.r’s if ftates in N^rih and 

South Collinghamy to fils t:epHeW3, Thomas Bland and 


^ in Ilians 
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tVilltam Brown : If it did, the leflbrs of the plaintiff had 1809. 

no title : if it did not pafs by fuch devtfc, it defeended to 

the leflbrs of the plaintiff, ^ho arc his heirs at law. ontlicDcmifeoC 

- ' Brown, 

[ Then, after ftating the words of the will as before fet 
ouf, his Lordfhip proceeded]. The fafts were that the 
teftator had at the time of making bis will, and alfo at 
the time of his death, beGdes the freehold clofc In 
queltion, another freehold clofe, called the Zudmatjh or 
Cow-pnflure Clofe ^ GtUate In North Collingham^ and was 
alfo feifed of other freehold and copyhold premifes in 
North and South Collingham^ and had furrendered the 
copyhold to the ufe of hlA wUL On the face of the will 
we Grid no ambiguity. The teftator gives to his nephews ^ 

7 hos. Bland and JVm. Brown^ their executors, admi- 
niGrators, heirsi or aflignSi in trult, after the death of 
iiis wife, his dwelling-houfe at JNItwari, with all his 
uoufehold furniturei plate» &:c« anch all his copyhold 
cltates in North and South C^ingbant^ and all his freehold 
Cow -pa (lure clofe In North Collingham i and he had copy* 
hold eitates in North and South Collingham, and a freehold 
Cow-pafture clofe \ which aufwer and fatisfy the terms 
of that devife-, which terms are deGnite and certain: 
and on this claufe alone, it could not be contended for % 
moment, that (evidence cQult^ be admitted to fltew, that 
in this defetiption of aO his copyhold eftates^ the teftatot 
meant to include frethoid propertyt But the atgumenf 
on the part of. the defendants is» that a prior claufe of 
the will may be brought down to and coiit^eded with the 
devife of the copyhold to the ttufteesi and fo open h 
door to let in the evidence of intent' from matter dehom 
the will. That prior claufe is at the beginning of thci 
will, where the' teftator gives to his wife all lus ddnes. 

VoL. xr. * V . ? ; liquors. 
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liquors, and provifions for houfekeeping, tn addlilon 
the fettlement I have made her upon my copyhold eft ate : and 
on ih(^iXhj,reof argumcuf is, we will (hew that by the fettlement 
made on his wife, the teftator covenanted to furrender 
to the ufes of that fettlement certain copyhold premiles, 
enumerating them, among which is the freehold clofe in 
queftion : and as he has by his will given her his wines 
and provifions of houfekeeping, in addliion to the 
ment nude her on his copyhold eftcite^ his fubfequeiit devife, 
after the dvath of his wife, of all his copyhold eftates in 
Hotih and &ouih CcUingham^ muft have been intended by 
him, and muft be underftood by the Court, CiS comprif- 
ing all that he had fettled on his nufe under the denomination 
of copyholdy or rather that he meant to fttle on her, under 
that denomination. But, independently of the other 
objedlons, we think the argument fails in connefting the 
two claufes, or iy raifing any ambiguity if they were 
conneded. The only circumftance is, that in both 
claufes the teftator ufes the term copyhold eftatej and in 
the latter claiife he devifes all his cepykoid eftates, with 
other property, after the death of his wife. But it does 
not neceflarily follow that he meant to devife to the truf- 
tecs the fame preinifcs which he had fettled on his wife ; 
or that when he made his will in the year 1800 he was 
under the fame miftake, with refpedb to the tenure of 
tijis part of his eftate, as he might have been under iti 
1792, when he made his fettlement, or at tbe date of 
Ms rentai in 1794. It would be going further than any 
cafe which we are aware of has yet gone, in admitting 
evidence of intent, fronv extraneous circumftances, to 
extend plain and unequivocal words in a will. The terms 
ufed in both claufes are unambiguous. The teftator had 
8 fettled 
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jHtleil col^\hold eftates on his wife : fo far the cxoreihon in iSop. 
the hrfl claufe Is corrc£l . and even if the fetvlemcnt refer- — — 

red to looked at, that would prefen t no ambiguity as on the Oemife of 
to the qinlity of the eflates fo fettled. He had alfo copy- ag^infi* 
hold ellates to devife : here again he is correft. And 
therefore we do not feel oujrfelves at liberty to look be- 
yond tlie will for circurr.ftances from whence an intent 
may be collefted to include property of a different dc- 
feription, and where nothing appears to require fucli a 
violation of the ordinary ternis ufed in the defeription 
of property : and it would be, as we apprehended, moll 
dangerous to allow ourfelves that latitude. The poftea 
ihcrefore muft be delivered to the plaintiff. 


Barnes aminft Hunt. riurfday, 

June loth. 


declaration confifted of two counts in trefpafs, Ton declaration 
the firft of which alleged that the defendant on t!ie paiiiV^n 
ill of September i8oS> and on divm other days and times on 
between that day and the day of exhibiting the plaintiff's t 

bill, broke and entered the plaintiff's clofc at Combe^ &c. the rchi fcvcrai 

days, &w. the 

and with dogs' ^unted and beat for game there, and com- Jcfcndanc coirj- 
mitted other trefpaffes there, particularizing them: and iWerni 
the fecond count was fimifar, in refpeft of another clofc oMhe%Ilnt?ft^ 
of the plaintiff at Combe ^ except that it omitted fome of replied 
the trefp:iffc8 particularized in the firff. The defendant defendant ot 

’ his own wrong, 

plfaded/ilt, the (;eneral iOue j sdly, as to the breaking and iviflovt the 
and entering theclofe in the firit count mentioned, and committrj'tfie 
committing ’ali the tiefpanes therein alleged, (except hei<i 

that evidence 


•f a licence wlilch covered fome, hut not all of the trerpalTcs proved, within the period 
Uid in lilt declaration, did not iullain the juRlfication Upon the i^ue taken by the Kpli'* 
«atirjn< 


G g 4 ’ breaking 
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l8op* breaking locks of gates, &c.) at the Jkid feveral days and 

" ' timet, &c. } and as to the trefpalTes in the laft count 

Saknii 

mentioned at the feveral times, &c., the defendant averred 
the identity of the clofes, and of the feveral days and 
times mentioned in the two counts ; and then pleaded 
that at the /aid feveral days and timet when, 8cc. he com- 
mitted the faid feveral trefpalTes in the introductory part 
of his plea mentioned by the leave and licence of the plain- 
tiff. The plaintiff replied that the defendant of his own 
wrong, and voithout the eaufe by him in that behalf 
alleged, committed the faid feveral trefpaffes, 8 tc. ; on 
which ifluc was joined. At the trial before Chambre J. 
at Salijbaey, it appeared that the defendant, who had been 
warned by a prior notice from the plaintiff not to trefpafs 
upon his grounds, was feen trefpalling thereon on the ift, 
3d, 13th, and 19th of September. That on the 3d, as the 
defendant w.a8 returning from OiooUng upon the plaintiff's 
land, he met the plaintiff, and after mutual falutation 
offered him feme game^ which the latter accepted and 
thanked him fan And the defendant having then alked 
whether a Mr. H, was to have all the game, (meaning on 
the plaintiff’s land,) the plaintiff replied, I do not care 
who has the game } you may kill as much as you like, or 
all if you plesfe, fo as you dp not ride over my coin.” 
On this evid^ce two queftions arofe j one upon the form 
of pleading j , whether as the plaintiff had declared for 
trefpalTes committed, on a particular day and on divers 
other days and; dimes afterwlirdo^' and/ the defendant's 
plea alleged generally,^ thabhe.haddone.all the a£lscom. 
plained of (except fome lreipafibs, of, whicli no evidence 
was given) by the Hceo^of the plaintiff) and the wholf 
of that plea. was put in ilTue there was any necelTity for 
the plaintiff to haye made a nd'tit ai^gament, to enable hint 

tc 
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to recover for the trefpafles committed prior to the licence. 
The other queftion was, whether the licence could by re« 
lation apply to the prior trefpaflesi, viz> on the |ft and ad 
of September: but this was afterwards abandoned upon 
fhcwing caufe, The plaintiff took a verdifk for the firft 
trefpafs, with nominal damages ; and liberty was given to 
the defendant to move the Court toTet afi$le that verdi^, 
and enter a verdi£l for the defendant. 

This was accordingly moved by Burreugh In the laft 
term, who contended t^t the taufe only,' namely the li> 
cence which went to the whole trefpafs, was put in iffue 
by the replication; and there being no new alSgnment, and 
proof having been given bf trefpafles which were covered 
by the licence, the defendant was entitled to a verdidt. 
And he faid that it had been always underflpod, and the 
pradiice on the Weffern Circuit for many years had been 
in conformity with the general uhderftanding, that if the 
plaintiff meant to difpute the application of the licence 
pleaded to the particular trefpafs declared for, it was ne- 
ceffary for him to new affign it.. ' 

liord Ellemboeough C. J. then faid, that he did not 
feel the weight of the objedlioo } but as fuch a j>ra£tica 
had prevailed, the .ground of it was lit to be confidered 
upon a rule niG.. To him it appeared, at prefenti that the 
declaration alleging feveral ^efpaffes, ok divers days and 
times, the plea of licence tb the whole Ihould be under* 
flood as applying to each,' reddendo, Gngula GnguIU ; and 
(hat it was necefiary to prove a: lidetiiie co^extenGve wUh 
the trefpaGes proved at the' feyeral days and times' in* 
eluded in the declaration ^ here the licence proved 
.did not covet all tbe^trefps^S.. ^ . ^ 

' "t XrM 
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Letts Serjt., Dawpier^ and Cajht'rd now ftewed caufc 
agaiiiil the rule, and obferved that though there were two 
counts, yet they were reduced in efi'eft to one by the fpe- 
cial plea which averred the identity of the refpe£live 
trefpalTes In each. Then taking it as' If there were but 
one count, ftill the plaintiff, having declared for feveral 
trefpafles on divers days within the period Rated, was at 
•liberty to give in evidence as many trefpairts as ilierc 
were days included* And the defendant does not by Iiis 
plea confine the generality of the coiAt, by feiefting one 
or more adls of trcfpafs, and fetting up a licence to 
cover thofe particular a£ls; which w^ould have driven the 
plaintiff to new afllgn, if he meant to rely on other aiLls 
of trefpafs 5 but he fays, as to the trcfpajps at the Lid 
feveral day; and times^ &c. he had the licence of the plain- 
tiff: infifting, therefore, on a licence co-exteufive with 
the number of trefpafles which might be proved under 
the count. So a new aflignment would not have carried 
the matter farther, but muft have been a mere repetition 
of the declaration. It would even have amounted to 
pleading double ; bccaufe it would have been pleading 
again what had been anfwered by the plea. In Cheafi^ 
try V, Barnes [a)^ a finglc trefpafs being laid in the count, 
and that being juRified, and i(lue taken on fuch juftifi- 
cation, the Court held that a new aflignmtnt was 
double. 

Burrough (Pe// Serjt. w’as with him) in fupport of the 
rule, contended that though upon the plea of not guilty 
the plaintiff might prove as many trefpafles as he pleafed 
within the period laid in his declaration i yet upon th^ 
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Jilea of licence, the proof of which lay upon the deferul- 18^9* 
ant, the trefpafTes were agreed upon, and nothing was in 
ftTuc except l/je caufe of the jttjltficatlouy namely, the li- 
cence ; and if the defendant proved any trcfpafs covered 
by his licence, the iflue mull be decided for him. [Lord 
Elknbnrough C. J. The queflion is, what is the esufe un- 
der the replication of de injuria fua propria, abfque tali 
cauQ ; is it oney or feveraly trefpaflcs ; and one, or fever d 
licences In Sayre v. *The Earl of Rochford {a) Black* 

Jlotte J. faid that the words, de injuria fua propiia, were 
merely introdu^lory ; that the traverfe was contained in 
tile words, abfque tali caufa ; and whatever went to dif- 
prove that caufe was admilTiblc evidence, and nothing 
elf^ ;; stnd Crogate\ cafe (^) explains what tie caufe is: 
which is the ground of the juftification. Here the li- 
cence is the only caufe, and it has always been fo confi- 
dered. 

Lord Ellekborougii C- J. *The caufe Is one combined 
thing arifing out of fevcral fafts ; and I will venture to 
tranflate that word in this cafe into what it really means, 
and that is, n.uithout the matter of excufe alleged. Now 
what is the matter of excufc alleged ? The defendant, 
in anfwer to a declaration complaining of fcvcral trefpalles 
committed by him on the id of September ^ and on diver.’^ 
other days and times between that day and the day of 
exhibiting the bill, fays that at the faid feveral days and 
times when, &c. he had the licence of the plaintii¥j not 
a licence to commit one or more trefpafles, but a licence, 
as large as the declaration, to commit as many trefpaflcs as 
the plainliiT has afligoed and is able to prove. What then 
docs the replication import when h alleges that the de- 

(i) % Rej,. 66, 7- 
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(0) 1 £tac, liyo* 


feodant 
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1809. fendant of his own wtong and without the caufe alleged 
committed the feveral trefpaires ? It denies the defend* 

jDilliNRS 

ant's juftification to the extent pleaded by him ; it denies 
that he had licence to commit the fetreral injuries of 
which the plaintiff complained and is able to prove within 
the terms of his declaration. Whatever practice may 
have prevailed, this fenfe of the pleadings appears to me 
to be clear. 

Grosf J. was of the fame opinion. 

Lb Blanc J. The defendant having by his plea ap- 
plied a licence to all the trefpaffcs complained of, the 
plaintiff, intending to deny a licence co*extenfive with 
thofe trefpaffcs, could only reply as he has done. 

Batlet j. The deciantion is general, complaining 
of trefpaffcs on divers days withitt a certain period. The 
defendant undertakes to meet that general and indefinite 
charge, and fays, in effect, that whatever may be the 
number of trofpaffes that the plaintiff complains of within 
that period, hi is'>prepared to Ibew as many licences. 
The replication ftates that the defendant at the fald feve- 
ral days committed the &id feveral trefpsffes of his 
own wrong, ' and vnthout the caufe alleged. What 
does that put in iffut but that the defendant Had a licence 
to cover all thofe trefp^lles. Tlicn, in COiultton fenfe and 
underftanding, mijfl; take it'that put in iffue 

" by the replication i$, that the^defendattt had not k licence 
c(Mg)tehGire with the trefp9ff|k complaihed of: and a 
new aflignment could haWdVueoo more than repaat the 
£ime tluog. v < 

Rule difebarged* 
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ARGUED ahd determined 

IN TNS 

Court of KING’S BENCH, 

IN 

Michaelmas Term, 

In the Fiftieth Year of the Reign of Gborge III* 


The King againji Mohoak (g> 

JpEMBROKESHIRE* — Thi? M^asan information filed 
by The Attorney Generai againfib the defendant for 
afiaulting and obftrudiing an officer of the excife in the 
due execution of bia office | to^which the defendant had 
fufFered judgment to be fignod by default. And qn this 
day, when he came up to receive fentence^ the a^davit 
upon which the Attorney^General had filed the informa* 
tion was offered on the part of the crown to be read in 
aggravation ; but waai obje^ed tp. by Mr. Erjklne^ for the 
defendant, a$ not having b^h fwqrh in the cUufe. But 

(ii) The note* of tbit cafe, which was decided in this oolitt in MUb, 
45 3. 1804, communicated to me lately by Mr. Dtaltryi and 

involves a point of general pra^ice. 

VoL. XL ^ Hh ^ The 


leth. 

Affidavit, en- 
titled ** In the 
King's Bench,** 
upon which tlia 
Attorney-Gene- 
ral had ffled an 
information ex 
offi.io againff 
the defeniiant, 
permitted to te 
read in ag^ava * 
lion after judg- 
ment by de^ult- 
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1809. 

The King 

dgaitift 

Morgan. 


7he Ceurti after deliberation, permitted it to be r^ad^ 
the artidavit being entitled, ** In the King’s Bench,” fwora 
before a CommlfTioner of the Court, and being the foun- 
dation of a proceeding in the court; and the Court un* 
derftanding that it had been the praftice for fufch affidavits 
to be read on judgments by default. 


Frikajf 
May 51 ( 1 . 


Philip Thomas Wykham dgainji Sophia 
ELi7.ABETrf ^Wykham., an Infant, by her 
Guardian, and Others. 

J[)HlLlP^otd Wenmcin being feifed in fee of divers 
real eft^ates, and entitled in fee to the equity of re- 
demption of e<Srtahi:^lh§r real eftaies then mortgaged in 
fee to Agatha by his will dated the 4th of May 

1758, anddiljy eitecute^ and attefted, devifed part of fucK 
his legal an^partof his equitable efl;4ics to Harvey and 
Bd^ett and their htYty in^tfuft that they fliould out of the 
rents, iflues, and profits,. by fale> from time to timt, 
and alfo by virtue of thei^powci: thereinafter given to them 
to cut and fell, cbppfc© woods, raife money fuflicient to 
pay off’tlic teftator’s dcfbta and legacies, or fo much there- 
of his perfopal Cftate jjot fpccifically devifqd would 
not be fufficient to pay^ And as for all fuch parts of the 

mainders tuc- ' 

ceffively to the firft and ^er fbns^of the bodies of the icftator*s feveral foo$ In tail male, 
With i.ke remaindets to his daughter S, for life, to trultiea, £rc. and. to her ^rlt and other 
fons fucce/rively in tad male: wftlva provifQ that each of il)C teftatoA fon:», as he came 
into pofTefTion, might from time tO'tiitie graht or appoiriC alit>rany part of djc land#* where- 
of he Oiould be fo feifed an4 poffeffed ta trufien^ on troft by the rents and profits to pay a 
jointure to any wife, Sre, fir the urtti hf eikt ficb ^iAfiYs natural life^pnly, ‘ Thew Wclfe alfo 
powers by deed to charge the lands wrdi.jpdrti^>ns for andyotjnger children# and 

The cldeff fon, haying married, by deed, reciting tl^'wiU^Jind poweti conveyed certain of 
the lands to trufiees and tUlr betrs^ on trull by tlio i«KU and profits to ralfcT'and pay a jointure to 
ills wife daring ifr natural life only\\ and charged the.iands with portions for younger children,’ 
if snyf which deed alfo contained a covenant for quiei; ei^oym^At during Uic wife’s life: 
Hild tiut dy ffich deed |ho cruitees took a fe«« a v , ^ ' 

^ . ■ faM 




One, after de- 
viling certain 
iandb to trufiees 
and rlieir heiri, 
to pay debts m 
aid of the per. 
fonil eftate, de- 
vifed the fur- 
plus and all his 
other landsj g;c. 
to his ifi, ad, 
3d, and other 
fons fucccifively 
' for lilt, with 
fuccciiive re- 
mainders to 
trufhes and 
their heirs to , 
prefer VC fiibfe- 
' quent efiates 
during the lives 
of the feveral 
tenants for life, 
with feveral re- 
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faid landa^ tenements and hereditaments fo given to the 
truftees which fliould remain after the faid trafts were 
performed, he dcvifed the fame, and aifo all other his 
freehold manors, lands, &c., whereof he was feifed or 
poflTcfled, or wherein he was entitled to any cftate in 
polTcflion, reverfion, remainder, or expectancy, in th» 
counties of Oxford^ Kent^ Buchs^ or elfewhere in England^ 
to his eldeft fon Philip Wemttan^ for life, without im- 
peachment of wafte ; remainder tp truftees and their heirs 
to preferve fubfequent eftatea \ remainder to the firft and 
other fons fucceflively of the body of Philip JVenman in 
tail male ; and for default of fuch iflue, witlj^like remain- 
ders to his youngeft fon Thomas Francis Wenman for 
life, to truftees and their heirs to fupport fubfequent 
remainders i and to his firlhRnd other fons fucceflively in 
tail mail ; remainder to the teftatot^s third and other fons 
In tail male fucceflively, &c.; and in^default of all fuch 
inuc male of the teftator^s body, if the teftator (hould 
have lany other daughters befldes his daughter Sophia 
IV'enman^ to and amongft his faid daughter Sophia and 
other fuch daughter or daughters in tail, as tenants in 
common ^ but If no 6ther daughter than Sophia^ then to 
her for life without impeachment of waftc ; remainder 
to truftees and their heirs to preferve contingent remain- 
-ders ; remainder to her firft and othet fons fucceflively in 
tail mile; with divers remainders over; with the ulti- 
mate remainder to the right heirs of ^^he teftator. The 
will alfo contained this prpvifo : ^ Provided, that it fliall 
and may be lawful to and for each of my faid fons P. 
Wenman and T, F. Wenman^ and every other fon cl 
my body, whert and as they flnll rcfpeClivcIy become 
« entitled to the aforefaid manors, lands, ot any part or 
parts thereof, in pojfejjion^ by virtye of the devifes and 
H h 2 << limitations 


1809. 

VrYKHA»4 

Wykiiam. 
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tSop. 


Wykkam 

•gminft 

WVKMAM. 


<< limieaeions aforefaid^ from time to time to grant, con- 
« vcy, limit, or , appoint, all or any part or parts of the 
“ faid manors, lands, &c. wheieof they (hall refpeffively 
** be fo feifed and poflefled, to trujiees, upon trufl: by the 
rents and profits thereof to raife and pay any yearly 
*• rent-charge not exceeding 1000/. by equal quarterly 
** payments, clear of all out-goings and reprifes whatfo- 
** ever, as and for a jointure to and for any wife or wives 
that he or they fiiall hereafter happen to marry, for and 
** during the term of each fuch wife’s natural And 
« further, that it (hall and may be lav/ful for each of my 
faid fons, a^any time or times aftei they fiiall refpec- 
tively come into the pofietriou of the faid manors, 
lands, &c- by virtue of the aforefaid limitations, by 
** anf deed or deeds executed in the prefcnce of two or 
more credible wkuefles, or by his or their will or wills 
“ refpedlvely, duly figned, 3 cc. and att^fl^d, to 
“ charge all or any part or p^\rts of the fhd 

lands, &c.,. wherco^ he or they (hall he fo fcvftralif 
feifed and poffefied, with any Turn or fnms, not exceed- 
ing the fums hereinafter mentioaed, for portiv..:s of 
their daughters and younger children; viz. foroncfuch 
“ daughter or younger child 5000/ ^ for two fuch, 8cc. 

SoqoA, and for three or more fuch, &c. 10,000/., 

** withduch malntenaiice in the mean time not exceeding " 
4 per cent, intereft of their refpedilve portions ac my 
<< faid fons (hall refpeAively by fuch deeds or wills 
appoint*** And alfo this provifo i ** that it (hall and 
may be (awful for my faid fons, or fuch other perfoti 
or perfoQS who (hall by virtue of the limitations afore- 
faid refpcflivciyt when and as they (hall come into 
po(!e(Son of the faid manors, lands. See. fo devlfed to 
¥ them for life as aforefaid, by indentute to demifo and 

leafe 
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leafe all or any part or parts of the faid manori, landSi 1809% 
&c. to any perfons for any term or number of ycarg not — ~ 

exceeding 21 years in pofllflion ; To as in every fuch 
leafe there be refpeftively referved, &c. as great a ''^^*”'^*** 
yearly rent as can be reafonably obtained/’ -PA/Vip Lord 
W^nmarti the teftator, died in AuguJI 1760, leaving only 
two fons, namely, Philip, afterwards lA)rd JVenman^ and 
Chinns Francis tVenman^ and one daughter, Sophia Wen^ 
man, who afterwards married IFiHiam Humphrey Wykham, 
the father of the plaintiff. The teftator’s eldcft fon, 

Philip Lord Wenmah,Mz\mA hts ageof ai years in^riY 
1763, and was thereupon let into pafleifion of all the 
teftator^ real eftates, and held them till bis death* And 
in 1^66 he married Lady Fskamr Bertie: previous to 
which by indenture tripartite, properly attefted, dated the 
28rh of Jtdne 1766, reciting the faid will Of his late fa» 
ther, whereby he was entitled to make a jointure out of 
the faid edates upon a wife, and to make provifion for 
daughters and younger children $ and reciting his in- 
tended marriage with Eleonar^ and for making fuch 
jointure on her in cafe (he (hould furvlve him after the 
marriage as he was empowered to make by virtue of and 
according to the true intent and meaning of the faid re- 
cited will \ he, Philip Ld; V* Wefiman, purfoant to and 
by force and virtue of the faid pdwer and authority to him 
given for making and limiting fuch jointurei and of every 
other power, and authority enabling him thereunto, did 
grant and appoint unto the Earl of AHngdan and J* Mor* 
ion (truftees and parties to the deed) alt arid every the 
freehold manors, lands, &C. dcvifccl to him by his father, 
in the counties of Oxford and Buchs^ or elfewhere in £ng* 
land, habendum to the truftees and their heirs^ upon trull 
by the rents and profits thereof to raife and pay to Lady 
H h 3 Eleanor 
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tVvKHAM 

agawji 

Wyxham. 


Eleanor Bertie and her aflignSf during her natural life cnfyf 
the yearly rent-charge of 500/. by equal quarterly pay- 
ments clear of all outgoings and reprifes whatfoeveri as 
and for a jointure for the faid L^dy E. in cafe the 
marriage took effe^i and (lie Ihould furvive the faid Philip 
Ld. and to be in bar and fatisfadion of dower, &c. 
And by that indenture Philip Ld, JV.j for making provi- 
fion for the daughters aitd younger children of the mar- 
riage, as he was authorized and empowered to do by 
force and virtue of the recited will of his father, in pur^ 
fuance of fuch power and of every otl^r power enabling 
him thereunto, charged all the faid manors, lands, &c. in 
the counties of Oxford and Buchs^ fubjeft to the jointure 
of Lady Eleanor, with the payment ot the feveral fums 
therein^mentipped. The deed alfo contained covenants 
by Ld, Wenfhan to the truftees, that he bad good right 
and full power to make fuch grant, fcltlement, limitation, 
appointment, and charge, as were by him thereby made 
refpedivcly, as afotefaid. And further, th?Jt the trullees, 
in cafe the marriag^'took cfFe£l, and Lady Eleanor furvived 
him, (hould from time to time after his deceafe, during 
the natural life only of the faid Lady Eleanor, peaceably 
and quietly enter^ pofTefs, and enjoy the faid manors, 
lands, &c- before granted, &c. to them, and take a$ much 
of the profits thereof as (hould be fulTicient to p^y the 
faid yeitly rent. charge of 500/., without lawful let, evic- 
tion, ox interruptioti,^ &c. of Lord Wenman, his heirs or 
alTigns, or of any other pcrfpn> &c. Then by another 
indenture of the 26tUof Decen^er 178a, f%ilip Ld^ JVen- 
wan, the fon, made a further jointure of 300/* a year on 
Eleanor Lady hj^a wife ; reciting as before his 

power under his fathv.'r^s will, and granting and appoint- 
jn|; to iMiiAlnn^don (one of the former truilees) and Sir 

J.W. 



IN THE Fiftieth Year of GEORGE III, 463 

J. W. GardineriwA their fitirs, fuch parts of the frechbld 1809. 
manor, lands, &c. in the county of Oxford as were dc- 

yf vim AM 

vifed to him by hia'father, to hold to the truftees ontf 

. /s . . » f .a. . Wv*MAM. 

iheir heirsy upon tiuft by the rents and profits to raife and 
pay to the faid EleamV^ during her natural life only^ fuch 
further rent-charge of 300/. &c. in cafe (he furvived him | 

\vith the like covenants as before .for his right to miike 
fuch grant, and for quiet enjoyment during her life only. 

And by another fimilar indenturie of the ift of Dec. lyptf. 

Lord Wenman granted and appointed to Sir Wm, Henry 
AJldhurft and the faid Sir J. JV. Gatdiner^ <ind their hcirS| 
fuch parts of the faid demifed eftates as lay in the county 
of Oxford^ and in Pounden, in the pari(h of Ttvyfordf in 
the county of Bucht upon trull to raife and pay to £lea* 
jiorLTidy Wenman^ during her natural life only, a further 
jointure and rent-charge of 200/. in addition to the 500A 
and 300/, before fettled oii her 5 with like covenants as 
before. In 1796 Thomas Francis VTenman, the fecond 
fon of the leftator Philip Lord yPemnan^ died unmarried 
and without iffue, in the lifetime of his elder brother 
Philip \^<yxA Wenmctn\ who died on the|j|l6th ol March 
1800, without iffue, Ekanor.l*^Ay If^enmanln 

furviving. Sophia, the only 'daughter of the firft.named 
Lord Wenmon, hayidg married and furvived Wm. Hum<» 
phry V/ykham, died in Murch ^^02, leaving iffue ff^ntn 
Ed. Wykham, her efdeft fon, Philip Thomas WyMam, the 
plaintiff, and Harriet Mary .who married the 

defendant Willottghhy Bertieii^ By indcntOrcs of Icafe and 
releafe of th^ ift and ad 6 f Januc^y \ 799, the faid IVm. 

Ed* Wykham conveyed td Wedford vaA. his heirs his 
life cllatc expeftant on the death of Philip then Lord 
Wenman^ in the Taut manors, lands, &c. in trull for ccr- 
ufesi (the obje£l and eflfefl of which was only to bar 

■ ; an| . 
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1 809. any wife of his from dower.) Rd. Wykham, on the 

~ death of the laft Lord Wenmant was let into poireilion of 

all the tcftator’s real cftates not fold by the truftees under 

Wtkham. , 

the wili| and enjoyed the fame till his death : and by in- 
denture of leafe and releafe of the aoth and 2 ill of June 
1800, all the faid eftatesin Oxfordjhire^ Bucks ^ and Ki fit^ 
were conveyed by Walford and Wm, Rd. Wykham to 
W. Meynck in fee, to make him tenant to the praecipe ; 
and recoveries were fuffered of the fame in Trinity term 
1800, in which JVtn. Rd. Wykham was the vouchee; at 
which time Eleanor Lady Wenman was ftill living. On 
the I ft of July 1800, after the recoveries fuffered, Wm. 
Rd. Wykhant died, leaving the defendant Sophia Elizabeth 
his heirefs at law>and (he is alfo the heirefs at law of the 
the teftator Philip Lord Wenmdn. The mortgages are ftill 
unfatlshed and outftanding *, and all Lord Wenman the 
teftator’s debts are not yet paid* 

The complainant filed his bill in Chancery againft the 
defendants, infilling that the eftate in tail male, limited by 
the faid will ol Philip Lord Wenman to the firft and other 
foils of the body of his daughter Sophia^ was hot bound by 
the faid reco^ry ; and praying that the plaintiff might 
be declared entitled to an eftate tail in all the eftates 
thereby devifed, and that he might be let into poffeflion, 
and for an account of the rents and profits from the death 
of Wni.'Rd. Wykham 5 and that the Earl of Abingdon and 
Sir Wm. H. Afihurft^ the furviving truftees in the join- 
ture deeds of Eleanor Wenman^ without prejudice 
to her who was then living, but is fince dead, or any 
other charges or incumbrances affe£ling the faid eftateSf 
might be direfied to coqvey to the plaintiff, to enable 
him to fuffer a good recovery. And on the hearing be- 
fore the Lord Chancellor, he diredled this cafe to be 

made 
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made for the opinion of this Courts and that the queftion 
fliQuld be^ 

Whether the truflccs named in the deed of appoint- 
ment of the 28th of June 1766, and in the other deeds 
of the 26th of December 178a and the ift of December 
1796, or any of them, took any and what eftatc and in- 
tered in the manors, lands, '4nd hereditaments in quef- 
tion, of which Philip Lord Wettman^ the teftator, was 
feifed in fee Ample at the time of making his will, and 
which were thereby given to PI;>iUp his fon, afterwards 
Lord Wenman^ for life, or any oflhem ? 

The cafe was argued in laft Eafttr term. 


1809. 

WviCHAM 

againji 

WVKHAM. 


Holroyd^ for the plaintiff, contended that the trufleeg 
in the jointure deeds of appointment did not take eftates 
in fee, but only took eftates them and their heirs for the 
life of the jointrefs Lady Eleanor Bertie. Fir ft, he conftdered 
the conftrudion of the power as given by the will of Lord 
Wenman^ and next the mode in which that power was 
executed, ift, This being a power given by a will is to 
receive that conftru£iion which will belt effefluate the 
apparent intention of the teftator. The eftates given by 
the will to the teftator’s two fons, forlife^ to the truftees 
to preferve contingent remainders, and to the firft and 
other fons of the bodies of the elder and younger fons 
fiiccefTively in tail male, are all legal eftates, andf^he re* 
mainders tc the two fons vefted remainders. Then the 
remainder to the daughters of the teftator, if more than 
Sophia^ as tenants in common in tail general ; and if only 
Sophia^ then to her for life, remainder to truftees, &c., 
remainder to her firft and other fons fucce (lively in tail 
male \ were alfo all legal eftates: and it is clear that the 
tc(tator*s younger fons were to have the fame power of 

jointuring 
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jointuring as was given to his eldeft fon : and this powcf 
f\ivcn to be excrcifed from time to time by the feveral 
male lenanU for life In fucceflion, in favour of any nuip^. 
ber of wives they might feveraily have. It was a" power 
given in addition to the eltatcs of the feveral tenants for 
life, and co-exiftent with thenii but was not meant to 
fubvert and deftroy thofe eftates, and entirely to change 
their nature from legal to equitable. The power is to 
each of his Tons when in poiTeflion by virtue of the limi- 
tations of bis will to grant to truftees upon trud, &c.'; but 
no words of limitation ire added to the edate tq bd granted 
to the trudees ; and therefore thofe words would not 
authorize a tenant for lif^ to grant a fee or any greater 
edate to thfr.tfudeea than was neceflary to execute the 
power; though it- may be admitted that if words of limi- 
tation were tiec^flary to he added for the effectual execn- 
tion of the power, the Court would imply them. .Th*^ 
puirpbfe 6f the irud| jo raife a jointure 

forthc/j/i of the wife only, the edam irf tfic^cvflfceeG 
mud be limited to fuch life. But as the trudees, if the 
edate were limited to ipight die before the 

wife, in which cafe fhere would 'be an end of her edate, 
it ijaay be neceffary to imply fomc word^ and therefore 
the Court may, imply that it was a power to limit to 
truftees and their heit^s during the lift oftbe jointrefs. And 
even if the power had been exprefs to limit the edate to 
truftees and their heirs, yet as the objea was only to exe- 
cute the trud for the life of the jointrefs, the Court would 
have implied that the edate of the truflces .was to be li. 
mited to her life : and fo it was decreed Ld. C, King 
in the cafe of fones y, Ld* Saye and ^ele(a), which was 
affirmed in the Hoiife of X^ords* And the like condruc* 

/ tion 
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lion was put by this Court in Doe d, Co0ipcre v. (tf) 
upon devifes to truftccs and their heirs to prcfervc contin- 
gent remainders interpofed between the feveral eftatesfor 
lives, and the remainders in tail $ which truft eftates being 
created for that particular purpofe only, the Court thought 
fliould only enure for fqch refpefltve lives ; and that the 
feveral tenants for life in remainder took legal and not 
merely equitable ellates. A fortiori, therefore, in this cafci 
where the words, and their heirs,” are not adddd to 
the limitation to the truflees, the Court will not imply ^ 
power to devife the fee to the truQees ; which would 
have the efFed of converting all the fubfequent eftates to 
the firft and other fons into equitable eftates, when the 
tator meant them to take legal eftates, and would preclude 
their remedy to enter and take ppffcffioh except In equity. 
When a power is exccuted^it flakes part of the inftru- 
ment by which it is raifed $ And to hold that the truftees 
took the fee under this appointment would in eiFeft be 
making the teftatoy (ay, I giye a legal eftate to the firft 
and other fons of the body of ray eldeft fon Phi/ip in 
tail male, Sec*, and yet I give a legal eftate to Ujiftees in 
fee, which will defeat all th^ legal eftates which I have 
given. In Doe d. /iTiJf/e v, (^) the general rule 

was laid down, that whcr# the pifirpofcs of a truft (under 
a devife to truftees) can be anfwered by a lefs eftate than 
a. fce.Gmplc, a greater iptcreft than is fufficient to anfwcr 
(uch purpofe (hall npt pafs^to them, but the ufes in re- 
mainder limited on fuch Icffer eftate fo given to them 
(hall be executed by the ftatute^^ ' Herc,thcrcfore> if the 
Court will imply a power to appoint to truftees and their 
ftill they will limit the. implication of fuch an eftate 


Wy ICHAM 
agMuift 

WVKHAMU . 


[a) 7 '/erM Rtp, 433* and vide Semn y« Hartw^ ih 652 f 
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1809* to the duration bf the life of ihe jolncrcfs, for whofe ufc 
alone it was created. In Curtis v. Price (rt), though a re- 

V K A NC 

againji fnaiiidcr in fee was limited by a deed of fettlement to 

V K H-A 

truftees» yet as the objeft of the trud terminated with the 
eftate of a tenant for life, the Mafter of the Rolls con- 
fined the operation of the trod edate to the period of that 
life ; and he relied upon the manifed intention of the 
parties fo to confine it by limiting a fubfequent remainder 
for a term ofyears to the fatne trudees upon the death of 
the tenant for life. So here the tedator mud be taken 

/ 

to have repeated the power after each limitation to a te- 
nant for life, as he has in efFe& done by the relative terms 
iifed } and that (hews that he only meant the trudees to 
take eftates during the lives of the refpedtive jointreiTes. 
If fuch be the true condruftion of the will, adly, the 
appointment mud be tafen to have been made in con- 
formity to it, fo far as it is capable of that condru(Eiion. 
PiiJip the foil of the tedator in the indenture of 
1766 recites the will giving the power> and ftates that he 
doth grant and appoint the devifed lands, purfuant to and 
by virtue of that power, to the truftees and their heirt, on 
truft to raife and pay to this jointrefs a certain yearly fum 
during her natural life «nly. The mere words would feem 
to pafs a prefent eftate and fent charge j but that cer< 
tainly could not be meant : and to make him pafs a fee 
would be contrary to his own recital ofvthe eftate, and 
power devifed to him, from whence it appears that he had 
only power to grant to the truftees, (or to the truftees 
and their beirs^ if the latter words canKbe implied,) pur 
auter vie } and to his covenants in the fame deed for good 
title and quiet enjoymerit, which are confined to Lady 
Wtnman'i life eftate: the whole deed mnft be conftrued 




together ; 
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together; and it would be repugnant to the latter cove* 1809. 

nant to give the truftees a fee. But if a greater eftate " 

than for Lady Wenman'a life has been granted to the againfi 
truilees and their heirs, and the deed of appointment 
cannot receive the narrower con(l:ru£lion contended for ; 
then, 3dly, the eilate granted to the truftees will be void 
for the excefs, and good only pur autre vie. And he 
cited Tomlinfon v. Dighton {a)^ Peters V. Majbam (i), and 
King V, Melting (c) ; in the former of which it was held 
that a power might be executed by leafe and releafe^ 
though properly adapted only to pafs an intered ; and in 
the latter, that a covenant to (land feifed was a good 
execution of a power & chat' both forts of execution were 
good pro tanto, and void for the excefs. But fuppoiing 
the exprefs appointment were entirely void on account of 
the excefs, it may be rejefted altogether 5 and then the 
covenant for quiet enjoyment, which is confined to the 
life of the >vife, may be confiJered as an execution of the 
power. Such a covenant in a common law conveyance^ 
if livery of feifin be given with it, will operate as a leafe ((/); 
but here livery of feifin was not neceflary. 

Dampiir^ contra, after (fating the real quefiion between 
the parties to be, whether the recovery which had been fuf- 
fered were good, cither as a legal or as an equitable reco^ 
very ; argued upon the queftion immediately before the 
Court, ill, That the will creating the power only 
thorized the grant of a chattel intetcll to the truftees to 
fecure the jointure. The teftator having legal and equi* 
table eftates to devife meant to continue each kind of 

(fl) I P- IPmi* 149* ^ (A) Fit%g. I$s. (f) I Vtntr, % 2 l, 

{d) 4 Lcarct, K. p, 

ftitcreft 
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iSb^* interell the fame in the hands of the fucceflive devlfees* 
And if he meant the feveral tenants for life to have legal 
againfi eftatcs, he could never have meant to give fuch a power 

WvKHJlM. * 

as, when executed by the fifft tenant for life, would con- 
vey the freehold and right of polTelTion from the fuc* 
ceeding tenant for life, leaving him Only a legal remainder 
during the fubfifience of the trull -elf ate of the jointrefs : 
fo that, though the tenant for life had a fon of age, they 
could not join in»fuffeiing a recovery to bar the entail, 
without the confent of the trullees of the firft jointrefs: 
nor would the fecond te^oant for life have a legal right to 
enter into poflelEon ; and if he married and made a join-< 
ture, the trullees of the fecond jointrefs could have no 
legal remedy to enforce the payment of the fecond join- 
ture during the fubltiling ellate of the firll jointrefs, but 
mull refort to equity. But if the jointuring power of 
the tenants for life be confined to the creation of chattel 
interells only in the truilees, the freehold will remain in 
the tenants for life, and the ellate will devolve upon them 
with all the powers andenjoyments belonging to their legal 
ellartes, and they will not be cramped beyond the necef- 
fity of the thing. And this view of the cafe accounts for 
that which might otherwife feem an omiffion in not ex- 
tending the power to convey “ to trullees and their heirs 
but the latter words appear to have been purpofely omit- 
ted: Admittinjg then, that the power, being general in 
the terms of it, may be moulded by the Court to anfwer 
the necellity of the charges; yet if the grant of a term 
of years will fatisfy the charge, the Court will ^ot imply 
more. The ufual way indeed of executing thefe jointur- 
ing powers is by giving a term which will overreach the 
life of the jointrefs, and fecure the arrears at her death. 

A gc- 
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A general charge for payment of debts is only confidered 
as a chattel intcreft (^/). The leafing power alfo ftiews 
that the truftees were not intended to take a freehold in- 
Icrett. Secondly, fuppofmg the will only to authorize 
an appointment to the trgftees of a chattel intereft, a deed 
conveying an eftate to them and iheif heirs cannot be an 
execution of fuch a power, fo as to make it a good legal 
appointment pro tanto as of a chattel intereft. This 
point was much prefled in Roe rf. Brune v. Pride(iuk [b)^ 
where a pov/(*r to ieafe for years not*^ exceeding 21, 
for life or lives, was held ill executed by a leafe for 99 
years determinable on lives. It was argued to be good at 
Icafl: pro tanto for 21 years* though void for the excefs : 
but the Court held it void in toto at law, as conveying an 
imertil of adiiFercnt nature from that warranted by the 
power. A fortiori, therefore, a power to grant a chattel 
intcreft cannot be executed by granting a fee : and it i$ 
very diftinguifhablc from a mere excefs in the execution 
of a power ; as in Tomlmfon v. Dighton (cr), where a power 
to the wife to difpofe of an eftate amongft the children* 
being well executed by granting ah eftate tail to a daugh« 
ter, with remainder in fee to the fon, was held not to be 
avoided by the excefs of appointing an intermediate 
eftate for life without impcachment^f wafte to the wife 
hcrfclf. This is not the cafe of a general power; and 
to l>cld fuch an execution of it to be good woul4 be con- 
trary 10 the mahifeft intention of the teftacor, as the. grant 
of the legal fee to the truftces would remove the fuc- 
celSve tenants for life from the prefcnt legal eftate and 

(4) He cited Cordal's cafe, Cro. Eli%. 316. and 8 96. Ca, LUm 

42. a. Cat ter v* Barnardiflon^ X P. 509* and Uiickws v. HUchuti^ 
% Vet n. 404. 

(^) 10 Eajl^ 158. (c) I PrnJy'm. 149* 

5 
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po/Tcflion while any truft eftate for a prior jointrefs fub-* 
fifted. Neither could it have been intended to give an 
eftate to the truftees merely for the life of the jointrefs ; 
for then immediately on her death the eftate would be at 
an end, and (he would lofe al|, her arrears then due ; 
which was likely enough to happen on an eftate heavily 
burthened. And it is not pretended that it was meant to 
give an eftate for the lives of the truftees themfclves : 
but if the eftate were confi^ered as intended to be limited 
to the truftees g^erally, that muft be confidered as a 
freehold. The only eftate which will beft anfwer all 
the purpofes of the power is a term of years in the truf- 
tces, for the life of the jointrefs ; which will protedl her 
jointure during her life, and cover all the arrears due at 
her death, without encroaching upon the legal eftate of 
the tenants for lives t but if that be put out of the quef- 
tion, the truftees muft take the legal fee, from the infuffi- 
cicncy of any life eftate, either of the truftees thcmfelves 
or of the jointrefs, to anfwer completely the purpofes of 
the truft : and if the nature of the truft requires a fee 
in the truftees, the appointment of a fee will be good. 
That will have the efFeiEl of converting all the fubfe- 
quent remainders into equitable eftates during the con- 
tinuance of the truft eftate : each fubfequent tenant for 
life and tn tail taking fubje£f to the prior legal charge of 
the truftees ; as in Rtn dm Hall v. Bulkeley {a)m In Doe 
v* Hicks {h) it was the evident intention of the teflator to 
give the truftees an eftate of freehold during the life of 
the particular tenant ; and they were to permit the tenant 
for life to take the rents and profits ; there was no cotitem- 
plalion of arrears after the death of ceftui que vie : but 


{a) Daugl. spa. 
6 


(*) 7 43 |. 


here 
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here the truft would not be fallsfied by giving the truf- 
tecs only an eftatc per autre vie. In Doe v. Simpfo?i {a) 
the Court indeed held that as an eftate for the lives of 
the annuitants, and a term of years In remainder fuf- 
ficient for raifing the grofs fum charged out of the rents 
and profits, would anfwer the purpofes of the truft, they 
would not pafs a greater eftate to the truftecs by impli- 
cation. But there the eftatc was devifed to the truftecs 
and the furvivor and his e^eecutorss which (hewed an in- 
tention not to devife the fee to them. And there too the 
inconvcniencyof fettering the tenant for life and remain- 
der-man in tail from fuflering^ recovery, and of there 
being no remedy for the arrears of the annuities after the 
deaths of the annuitants, wexc not adverted to in the ar« 
gument. If thefc confequcnces had been pointed out, it 
is probable the Court would have confidcred that giving a 
long term to the truftecs would have anfwered all the 
purpofes. [Lord EKenborough C. J. obferved that that 
cafe had undergone much coufuleration, not only by this 
Court, but upon cooferenc.e with others who-werc in the 
general habit of conltdcring fucl^ queftians. But the 
only obje£l there was to get the> legal eftate out of the 
truftees after all the pugxif^s of the truft were fatisiied. 
But have you any cafes for im^ication of a chattel 
intereft for an indefinite terixt^ for thuiwas the difliculty 
which prelfed us in Dot v. Such is the cafe of 

a devife to truftecs, for payment of (f^btsi as mCordHPi 
cafe, 8 Rep- 96.; in Doe V. Siptp/oH, - But if 

this be not confined to a chattel .intereft, the habendum 
in the deed conveys a fee-'fimple to tlje Iruftees ; which 
cannot be cut down to, a life; eftate, eyen, by a war- 
ranty {b ) } much lefs, therefore, by the covenant for quiet 

(a) 5 Efifii 161. ( 4 ) Co, Ut, 47. 3S4, & 4 * 

VoL. XL I i enjoy. 
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1 809. enjoyment j to the operation of wliich, as contended foi’p 
there is alfo thefe objcftions, that it fuppofes all the prior 
parts of the deed to be cut out; that no provifion 1$ 
thereby made for the arrears of the annuity j and that 
the nature of the fubfcquent cftate for life is altered 
pending the life of the jointrefs. And he referred to 
Venables v. Morns (f?), where a limitation to the ufe of 
truftees and their heirs to preferve contingent remainders 
generally^ was held to be a ufe executed in them in fee> in 
order to proteft the fubfequent equitable ufes and contin- 
gent remainders y and obferved that a fimilar ufe might be 
made here of a fee in the truftees, in order to proteft the 
fubfequent tenants for life in the equitable cnjoymen^ of 
their eftates, and enable an equitable recovery to be 
fuffered^^ 

Hoiroyd in reply denied that any conflru£lion of the 
power, which would enable the firft tenant for life and 
the tenant in tail to fuffer a recovery and defeat all the 
fubfequent limitations, could be confidered as furthering 
the intention of the teftator. In Manfell v. Manfcll {b) 
Sir Eardley WUmot confidered that the execution of fuch 
a power had only the efflit of poftponing the fubfequent 
remainders after the life eftate'^of the widow. And in 
Doe V. Rich (c) Lord Kenyon faid, that upon the fiime 
principle that It was neceffary in Venables v. Morris that 
the truftees fliould have the legal eftate to anfwer 
the intention of the panics, he thought it was not nccci- 
fary in the cafe then in judgment that they fiiould take 
the legal eftate for a longer term than during the lives of 
the tenants for lives, fince that conftruflion would beft 
Anfwer theintentlon of the teftator. The leafing power 

7 T/tm Rep» 43S. (A) Tf'iimcri Rrp, 55, 6, 

7 Rfp. 437. 

does 
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docs not (hew that the truftces were not to take the legal 
cilate during the life of the jointrefsj for they would be 
obliged to execute it not merely for her benefit^ but for 
the benefit of the tenants for life and of the inheritance ; 
or it might (till be executed by the tenant for lifci as in 
Ren Y. Bulkelcy f/), though the legal eftate were in the 
truflees. And this latter will alfo apply as an anfwer to 
the power to raife portions for younger children ; a 
power to charge does not require the legal eftate. There 
is no ground for faying that this is a chattel intereft in the 
truftees : no fiich intereft can be commenfurale in legal 
contemplation with an eftate for life. Debts and other 
‘ncumbrances m?y be paid off long before any given life 
is fpent, and then the trult immediately ceafes. When* 
ever an eftate h given generally to a perfon, the law fays 
that it is an eftate for life. This is equivalent then to 
;m exprt fs eftate of freeliold given to the truftees; and the 
objedl being to pay the rents and profits during her life 
to the jointrefs, the law will conftrue that to be an eftate 
for her life. It does not neceffarily follow that there 
niuft be arrears at her death ^ but fuppofing a poifible 
iofs of a quarter or half a year, it w^ould be too much to 
provide againft it by giving to the truftees a fee by 
implication, which will defeat the general purpofes of the 
will. The truftees may guard againft any eventual Iofs 
cither by taking the rents and profits thcmfclvcs, or by 
letting with a covenant from the leffees to fecure all ar- 
rears to the jointrefs. And under the ftat. ii Geo* 2, c, 19. 
f. 15. perfons entitled for life are enabled to recover the 
rents and profits up to the time of their deaths in pro- 
portion. Tiien as all powers when executed arc referred 
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to the inflrumcnt creating the power, the feveral edites 
would be limited cxa£lly as they (land in the will, only 
with the intcrpofition (after ilic tllate for life of the cldeft 
foil, with the remainder to truftees to pref rve contingent 
remainders) of a remainder to trullees for the life of the 
wife to fccure her joiniure, with an l-npHcd irufl: to pay 
the furplus to the perfon beneficially entitled; then a 
veiled remainder in the firft fon, after the jointcring 
eftate was fatisfied, cXc. [Le Biunc J. The fucceciiing 
tenants for life in poffcHi m would only take equitable 
eftates during the continuance of the firfl jointuring 
trull eflate : and that breaks in upon a great part of your 
argument, as to changing the nature of the clluies which 
the tellator meant to give them.] By interpofing only 
an ellate to the trullees and their heirs darin « the life of 
the jointrefs, all the other ellates woul 1 remain the fame 
as they were intended to be, except fo far a:, h abfolutely 
ncceflary to the execution of the truft : it doe^ not divert 
any fubfequent ellates ; it only imerpofe." another legil 
eftate; and the only ell eel of it is to prevent the eftale 
tail from being debated durj-^ig the eflate of the trullees, 
without their joining- [Le Blanc], It (lili prevents the 
fubfequent tenants for life ft;om havir.g a legal eftate in 
polTcflion during the cominivance of the trjft eflate. 
What would be the cffecl, if, inftead of hein^ an eftate 
to the trullees and their eaecuUn were fubllicuicd^] The 
word executors muft be rejefted as furplufage if rhe eftate 
were given to the truftees and their executors during the 
life of the jointrefs > for it Would ftill be an eftate of 
freehold, and not a chattel, and would go to their heirs as 
fpecial occupants. A^d no tetm being granted here, it can 
only be taken to be an dbte for the life of the jointrefs; 
and the putting in a term by the Court would be doing 

that 
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tint whicli the tefl^tor has not done. J^Bay/ey J. Sup- 
pofing the firft jointrefs to be living when the fecond fon 
C3me into poircfiion, he would only h«rve an equitable 
ell.ite pur autre vie in the furplus of the rents and 
prolit , with a legal eflate in remainder', which would 
be a didVrent cllate from that which the lirft fou 

tuok.2 

T.ord Ki i FKBORoUGHt C. J. faid^ that the Court would 
coand-r the ca(e, and certify their opinion: and after* 
ward" tlie foIlo’Aing certificate waa fenU 

TUrS cafe has be^n argued before us by counfcl : We 
have confidered it, and are of opinion* that the trufiees 
mmed in the deed of appointment of the aSth of 
176 'S took an eftite in fee In the manors, lands, and^ 
l)ercditameiit>, in quedion, (being thofe which were not 
limited to Gtorge Hervey and Francis Bajfett Efquires* 
for payment of debts^nd legacies,) of w^hich the Right 
Hen. Philip Lord W^nman^ the teftator, was feifed in fee 
fi nple it the time of n^aking his Will, and which^ werd^ 
thereby given to the Hon. Philip Wenman his fort, after- 
narcU Philip XiiXfX Wcnman^ for life. 

EllbndorouCH. 

N. Gross. 

S* Le Blan^# 

J. Bayx.£T. 

iift June 1809. 
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Demife of J. Graham, Clerk, agamjt 
Scott, Clerk. 

Proof of a cu- TTX 1 LL 1 AM& Sent, moved to fet afide the vcrdift 

tiki y augmented rr , , ^ , 

is made by which had been given for the plaintiiF at the trial 

^dtr fo/tiie of caufe at Hereford before Thomfon B., and to enter 

of I ™*«nKred in * nonfuit. He dated that this was an ejeftment for the 
figiwS'by the of Brampton Bryan under 8/. a year in the king’s 

governors, ac- books, to which the defendant Mr. Scott had been pre- 

coi tlmg to 

A. 1 c. j.ji, a. fented by the Earl of Oxford in x8oi, and which it was 

wUto/t going contended on the part of the plaintiiF was voidable by the 

thtnIoMywai patron in confequcnce of Mr. Scott's having in 1 805 been 

ounn tand.'^and *1^® bifliOp of the diocefe to the augmenred cu- 

allotteo by dcLd rac\ q{ Titley\ whereupon the Icflbr of the pljintiiT Mr. 

poiaiion ftai of Graham had been appointed to the reftory in queftion in 
tlie govtrnors cf i • • i r 

Quten yinn^s June i8o8, on the joint and fevcral prefentation of Lord 
anncxId"to*he Oxford, Thoiiias WoodiJ, R, Wood^ H. Smith, the 
Juc^h'octd was*' affignees of an old term of 1000 years aftermentioned. 
enrolled Within By ihc ftat. iGeosi, c. lo. /, 4. ail augmented cu- 

fix months alter ^ ^ ® 

itbcxecuiion racies ate made perpetual cures and benefices j and by 
accord I JO ^ / 6. if they remain void for want of nomination for fix 
9 1;, a. months, they (hall lapfe to the bifhop, &c. according to 

Where an old courfc of law ufcd in cafes of prefentativc livings and 

mortgage term r b 

of 1000 years, bcncficcs ; but that ftatut^ fays nothing of the acceptance 

created in 1727, ^ ^ ® * 

was recognized of fuch an augmented curacy avoiding a former benefice. 
feiUementX* This howcvcr is fupplied by the ftat. 36 Geo. 3. c. 83. 
thein^"V!a"« / 3* which provides that fuch augmented curacies, &c. 
Ill 17 S1, by jjj. 5on(](]efjd in 13,^ 33 bepefices prefentative, fo a; 


Proof of a cu- 
rat y augmented 
is made by 
ihewjngan 
order for the 
augmentation 


a book and 
figned by the 
governors, ac- 
cording to 
ft. 1 G. i.ft» 2. 
c. I o. /. 20. j 
without going 
onto piove that 
the money was 
afterwards laid 
out in land, and 
allotted by deed 
unctr the cor- 
fioiaiion ftai of 
the governors of 
Quten yitin^s 
bounty to be 
annexed to the 


enrolled within By ihc ftat. iGeoolo c. lo. /, 4. ail augmented CU- 

fix months alter ^ ^ ® 

its cxecuiion racies ate made perpetual cures and benefices j and by 
accord I JO ^ / 6 . if they remain void for want of nomination for fix 
9 1;. 2. months, they (hall lapfe to the bifhop, &c. according to 

Where an old courfc of law ufcd in cafes of prefentativc livings and 
of 1000 years, bcncficcs ; but that ftatut^ fays nothing of the acceptance 

created in 1727, ^ ^ ® * 

was rccogmzdi of fuch an augmented curacy avoiding a former benefice. 
feiUementX* This howcvcr is fupplied by the ftat. 36 Geo. 3. c. 83. 
the « I 3* which provides that fuch augmented curacies, &c. 
w’ucii 'a’fuMi confidered in law as bepefices prefentative, fo a; 

W.1S eipprojji J- 

fcted to Its difchsUge \ and no further npti.e had of it till fSoi, when a deed, to 
which the then owner ot the inheritance and the lepieftnuriven of the lermorb weic par- 
ties, reciting that the term was ftill fubfiltuig, c^'nveyed it to others to fecurc a mortgage , 
held that it could not be prclumtd to have be^iJ furrciidcred againft thv owner of the inhc- 
riunep, VI ho was iiiuicllcd in upholding it. 
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■tliat the licence thereto (hall operate in the fame manner I Sep. 
as inAitutioti to fuch beneOces, and (hall render voidable “ 

Other livings in like manner as inftitution to the faid be- ontheJXmifeof 
ncfices. It became therefore neceffary for the plaintiff * 

to prove two things; firft, that the curacy of Ti//^y had Scott. 
been augmented by Queen Anne*s bounty; in which 
cafe the reftory held by Mr. Scott at the time of hie colla- 
tion to fuch curacy was immediately voidable by the 
patron and he might prefent thereto; fecondly, that 
the leflbr of the plaintifT was legally prefented to the 
re<n:ory. ift, In order to proi^c that the curacy had been 
augmented, the plaintiff put in two orders of the gover- 
nors of Queen Anne\ bounty, (who are a corporation cre- 
ated by letters patent of the crown under the flat, 2 & 3 
Ann, c, II. (^) dated the 3d of lyec, 1717, and the 2d of 
1734, direfling the augmentation, but not figned by 
any of the governors. This evidence was objefled to by 
the defendant’s counfel, on the ftat. I Geo, \, Ji, 2, c, 10. 
f. 20. which ena6ts, that all the augmentations, certih^ 
cates, agreements, and exchanges made in purfuance of 
the a£l fhall be entered in a book to be kept by the gover- 
nors for that purpofe; 'and that the faid entries being 
approved at a court of tlie faid governors, and aitejled by 
tJie governors then prefent, (hall be taken to be as records, 
and copies thereof or of the fajid entries proved by one 


(<3) Cent 6 ces, fays Dr. Bum, (i vol f.cc. h, 100. tit. Avoidance,) ar« 
voidtd by cetTion, or die acceptance of a benefice incompatible; in which 
oafe the benefice, it of the yeaily value of B/. pr above, is void by fiatute^ 
and no notice i$ necdfpl : if under 8 /. a-yjear, it is void by the common 
law, and the pation may cither preftot immediately, or may fue in tiie 
Couit Chrifiian for fcntcnce of deprivation, and wait jTor notice to be 
given thereupon, or the ordinary himfelf may ex mere officio proceed to 
eleprivation, and then give notice.*" 

3^} Vide > Burn's Ecc, Law, tit. Firft Fruits and Tenths, yi 4* 

I i 4 


wltQCfs 
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1809. witncfs (hall be evidence in law touching the matter^ 
contained therein or relating thereto. The plaintiff then 
en the Dcmifc of put in another oi'dcr^ dated 24th oi January 1767, at- 
tefted by tiic Archbiiliop of York and feveral other go- 
Scott. vernorS| wherein it was ftated that the governors had 
agreed to augment the forty-two livings following, amongft 
which the curacy of Yitley is mentioned, and dire£ted a 
certain fumto be appropriated for that purpofe. To this 
it Was obje£led, that by the charter of rules for the go- 
vernment of the corporation of Queen Anne^ bounty in 
force at that period, all &oney given to augment fmall 
livings mull be laid out in land ; and that this falls with- 
in the (latute of mortmain 9 Geo. 2* r. 36. as was held 
by Lord Camden C. in JViJmore v. Waodrofft {a in the 
cafe of a legacy given for that purpofe ; and that flatute 
cna£)8, that no lands, nor any fum of money, 8(c. 
to be laid out in the purchafe of lands, (hall be given 
or conveyed, &c. in truft for the benefit of any cha^ 
rltable ufes whatfoever, unlefs fuch gift, conveyance, 
appointment, or fettlement (hall be made by deed in- 
dented, fealed and delivered, in the preftnee of two or 
more witnefies, twelve calendar months at lead before the 
death of the donor or grantor, and be inrolled in Chancery 
within fix months after the execution of it, &c. ; and all 
fuch grants, appointmehts, &c. made otherwife are de- 
clared abfoltttely void. And the ftat. lGeo.j.Jl. 2 . 
€. 10. f. 21. had before /;na£led, to the end that churches 

f ' 

and chapels might be capableof receiving augmentations, 
that if the governors of Q^cen bounty fliould by 

any deed or indrument in writing under their common 
feal allot to any church or chapel any lands, &c. arifing 
from the Queen’s bounty, or, private bencfa£lion, or from 
all or apy of the ways albrefaid, and (hall declare that the 

fame 
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fame niall be for ever annexed, &c., fuch au;>inentatIon 1809. 

fo made fliall be good and effcdual to all intents and pur- — 

pofes; provided fuch deed or inftrument be inrollcd in on ibe Demifeo^ 
Chancery within fix months after the date. Tliercfore 
without fliewing a compliance with the (latutcs in this 
refpedV, it was contended that the appropriation was in^ 
valid, and that the cure was not augmented, and confe- 
qucntly the collation to it worked no avoidance. 


[Lord Ellenborough C. J. Is not the curacy augmtnted 
when the money is appropriated by the governors to that 
purpofe, even before it is }aid dutdn land, which may not 
be for feme time afterwards? The woids of the 36 G. 3. 
r. 83. are general, tiiat all churches. See, which fhall be 
augmented by the governors of bounty, fliall be 

benefices, fo that the licence thereto (hall render voidable 
other livings, &c.] 

The next objeidion urged was to the proof of the lelTor 
of the plaintiff's title to the reftoty, to which he was pre* 
fented by virtue of the joint and fevcral prefentation of the 
Earl of OiKferJ^ and of Meffrs. Wood^xii Smith before men- 
tioned, all or one of whom it was contended fliould have 
the legal eftate, in order to make it. a valid prefentation. 
As to this, it appeared that in 17^7 the then Earl of G^v- 
ford executed a mortgage term of looo years, including 
the advowfon of Jirnmpton Bryan^ to fecure about io,ooo/. 
to the mortgagees, which term had vefted. by feveral 
aflignments in ST. 7 * Wpod, and H. Smith. The 
next mention of the term was in an indenture of 1751^ 
being the marriage ffittiement of the late Lord with 

Mifs Archer^ wherein it was ftated that 27,000/., part of 
icr fortune, was to be applied to the difeharge of the mort- 
gage; and fincethen no mention was made of it, nor was 
there any other evidence of its exiftf pee til} in a mortgage 

" deed 
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iBopt deed of the 3d of December 1802, (which was after Lord 

— ■ — Oxford had prefented Mr, Scott to the rc6tory of Brampton 

«n Bryan\ this term, together with another old outdanding 

term of 1709, comprifing the manor of Brampton Bryan, 
ScoTt. ^35 aflTigned to fecurc the mortgage money. Williamt 
Serjt. thereupon contended at the trial and now, that the 
term of 1727 ought to have been prefumed to be furren- 
dered ; and then the legal eilate would be out of the 
truflees of that term, and would have reverted to the 
Earl of Oxford, who after his prefen tation of Mr. Scott, 
had conveyed the legal intereft in all his ellates to other 
trullees for the payment of debts, in whom the legal 
eilate of this re6lory was veiled at the time of Mr. Gra-^ 
hatiC^ prefentation to it : and againll any prefentation by 
Lord Oxford he dated that Mr. Scott had another 

and a decifive objedlion, the nature of which it was now 
unnecelTary to date. The grounds for fuch prefumptiou 
of a furrender of the term of 1727 he dated to be the 
recital in the indenture of 1751 of an adequate fum to 
be applied to the difeharge of the mortgage ; and no 
evidence of the term's having been a£led upon or rccog* 
nized from that period till j 802, when it was aiTigned as 
an outdanding term : and further, the pofTcflion of th«j 
deed itfcif by the Earl of Oxford, the owner of the inhe- 
ritance, which could not have happened unlefs the niort* 
gage money had been paid off. If under thofe circuni- 
ftances an eje£lment had been brought upon the demife 
of Ld. Oxford againd any intruder upon hi$ property, 
this term could never have been fet up in bar of his pof« 
feflbry title, but any judge would have dire£led the 
jury to prefume a furrender of the term as long before 
fatished. 
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Lord Ellenborougu C. J. silked whether the learned 1809. 
Judge had been defired to leave that prefumption to tlic 
jury ? (and being anfwered, that he wa» of opinion at the on the Oemlk 
time that there was no ground whatever for making fuch * 

a prefumption under thcfe circumftances againft the Spott. 
owner of the Inheritance ; but had afterwards exprefled 
a doubt of that opinion ; his Lordlhip continued) — ^Thcrc 
was no purpofe of julllce to be anfwered by prefuming a 
furrender in this cafe ; nor was It for the Interell of the 
owner of the inheritance to have fuch a prefumption 
made. It might have been his intention to keep alive the 
terrn^ and to have It alRgned to a truftee to attend the in- 
heritance. At prefent we have no doubt upon either point : 
but if upon application to the learned Judge, which we 
will make, he fliould intimate any doubt of his own con- 
tinuing on the latter point, In deference to that intimation 
we will hear the matter further difeuflfed upon a rule 
to Ihew caufe. 

On the next day Bayley J. fald, that he had feen Mr^ 

Baron Thomfoni who had mentioned to him, that though 
he had after the trial intimated to Mr. Serjt. Williams a 
wifli to have the cafe moved in Court j yet having fince 
had it under his confideration, he no longer had any 
doubt upon cither of the points. That with refpedl: to 
the latter of them, though no notice had been taken of 
the term from 1751 till 1802, yet the owner of the in- 
heritance having then joined with the reprefentatives of 
the termor^ in executing a deed, in which it was recited 
tjiat the term had not been furrendcred \ he thought that 
was fulTicient to warrant him in the opinion which he 
)i^d delivere4 at the trial^ 

JjorJ 
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Lord Ellenborough C. J. then faid, that as the 
Judge who tried the caufe was fatisfied, and this Court 
on theDemifrof had iJO cloubt Upon either point, there was no necefTujr 
for any further difculficn of the matter, and thcre- 
fore they 

Refufed the Rule. 


iSopw 


Dor, 


Robinson aminjl Pocock. 

8th. o 

Thr general 'J’inS was an action of debt for the penalty piven by 
i3^G«!'j^f.’84. the general turnpike a£l, 13 Gw. 3. c. 84. f. 13. 
fivinap^tnalty, agaliift a farmer for drawing his waggon along the turn- 
by^nformaUon horfes than are allowed by that 

befeic juitiMs claufe, according to the relative bteadth of the wheels, 
aa'iofi, forufmg faft was not difputcd \ and the only defen^ e let up 
as under the 19th feftion of the act, by whirh if it 
ftiall appear upon the oaths of credible w'ltiiJiTcs to the 
fatisfa£lion of any juftice or juftices of the peace, {u 
upon information before them for the penalty,) or 
of any court of juftice (i. c. upon a<Sion brought,) 
authorized to enforce the execution of this aft, that 
any waggon, &c. could not, by reafon of deep fnow 
or ice, be drawn with the refpe£live weights, and by 
the number of horfes hereby refpcfiively allowed 5 
then it fliall and may be lawful for fuch juftice, 8fc. 
or court refpeGively, and they are hereby rcfpeaively 
required, to Jiop all prccudings before them refpe^fi ively, 
for the recovery of any penalty^:*, dec. No iiiftance 
ling recollected of any proceeding upon this claufe, and 

that fuel! application for a (lay of proceedings muft be niade to the court abpve in whlch.^ 
the action wss brought, ^n(l tha^ the defence U no{ SYlfilablt at nifi priu9. 


n greaccr num- 
ber of horfes 
than is thereby 
illovNc'd for the 
draft of wag 
gon?, &c. on 
flic roads ; and 
the >9th fcdlion 
having provided 
that if it appear 
on oath to the 
fatisfa^ion of 
any juAice of 
the peace or 
court of juftice, 
that the caniage 
could not by 
drawn with the 

ordinal)' number 

of liorfes, by 
rrafon of deep 
fnow or ice, 
then fucli juf- 
tice of peace or 
court may ftoj) 
all proceedings 
before thein re- 
foe^tively : bcld 


WJ 


be 


a dotfbt 
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a doubt having occurred in what manner a defendant 1809. 

fued in an a£lion for the penalty could avail himfelf of ■" ' 

Robi-nsow 

the defence thereby given, an application was made to 

P'0 0 0 C 

this Court in tl# laft term to flay the proceedings, on 
affidavits ftaring that the neceffity of ufing the furplus 
number of horfesarofe in confeqncnce of the fnov/and froft 
having rendered the draft too great for the ordinary num- 
ber allowed : but on caufe being (hewn, founded on other 
affidavits contradidling the alleged neceffity, the Court 
difcljargcd the rule on account of fuch contradi£lory af- 
fidavits i without, as it was now faid, deciding that th« 
couifc then taken was the only one in which the defend* 
ant could avail liimfv.df of the defence fet up. When, 
therefore, the caufe w'^eut to trial, at the Lent Berkjfnrc 
affizes, the fame evidence was offiered to be given on the 
part of the defendant as to the ftatfe of the road from the 
elFe(3s of the fnow and froft; h\xi Thompfon was of 
opinion that the claufe, diredlir.g the application to be 
to the Court for c fay of proceedings^ did not apply to the 
Court of Nifj Pflus, but to the court out of which the 
record came, and therefore he rtjeiled the evidence, and 
the plaintiff recovered a verdiu^v 

Dauficey now moved for a new trial, and dated the 
preceding L£ls, in order to take the opinion of the Court 
upon the coiiftruftion of the a£l. 'And being alked by 
the Court, whether he had tendered the evidence to the 
confideration of the Judge alone, as upon an application 
for a (lay of proceedings, o|' as evidence lor him to leave 
to the jury ; he faid that the di(lin£lion was not fpccifi- 
cally pointed, at in the mode of application ■, but the evi* 
dence was tendered generally, for the Judge to upon 

4 .it 
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iSop. 

Roiiniok 

POCOCK. 


Lord Ellbnborough C* J. The defendant did not 
fatisfy the Court upon the application in the lad term 
that he had the cxcufe which the ftatule allows of ; and 
then he ftood in the condition of a party not bringing 
himfelf within the protedlion of the law, and his applica- 
tion of courfe failed. But the fun£)ion of the Judge at 
nifi prius is merely to try the iflue joined : he cannot (lay 
proceedings in the caufe ; and by the terms of the ipth 
fedion the only application to be made is for a day of 
proceedings. 

Grose J. The Courts who are required by the claufc 
to JIop all proceedings^ if the fa£l: (hall appear to their 
iisfa£tion upon the oaths of credible witnelTeSi mud mean 

the 


it according to his judgment of the meaning of th? 
claufe, during the progrefs of the trial : but the learned 
Judge thought that as the legiflature had pointed out a 
particular mode of making the defei^e before another 
Court, he could not take cognizance of it at nid prius. 
It was now therefore urged that as the matter now dood, 
the defendant had been (hut out of making the defence 
which was given him by the legifirture ; for when 
the application was made here lad term, this Court, not 
confidcring themfelves competent to decide on which fide 
the truth lay upon contradidlory afRdavits, refufed to in- 
terfere: and yet when the quedion came before the 
ordinary tribunal for the decilion of difputed fads, the 
Judge thought that the Court in which he fat could not 
take cognizance of a^. defence which the legiflature had 
dtreded to be fubmitted to another tribunal in a different 
ihape. 


2 
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the Court which originates the proceedings, in like man- 
ner as it fpeaks of the juftice or juftices of the peace 
when the proceeding originates by information before 
them. 


4 »; 


1809* 

Robinson* 

POCOCKk 


Le Blanc J. From the terms made ufe of in this 
claufe it could never be meant that the fa6b of the excufe 
allowed (hould be fet up as a defence at the trial, but 
upon fummary a|iplication in the firft inftance to the 
Court above. 


Baylet J. I am not fatisfied that if the fa£l ap- 
peared doubtful to the Court upon contradi£tory affida- 
vits, the defendant might not, if he had applied for it, 
have obtained an iflue to try the fa£k ; but no fuch ap- 
plication was madci and the (lay of proceedings mud be 
by the Court above. 


Rule refufed. 
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Goodtitle, Leflee of Parker, againji Baldwin. 


A iJoflcfTion of 
trowu land 
commencing: at 
lead 5<j years 
ago by en- 
croach naent on 
the crewn in 
the time ol il.e 
kflbr of the. 
plaintiffs fa- 
ther, main- 
tained by the fa 
rl^rtill liisilcaili 
19 jears ago, 
and aftei wards 
tonlinucd foi 
ft ye It Si liy l.i^ 
Widow, vxlicn 
U'c defcnclanc 
obra'ped ilie 
liclfcfrion, 
would be iufR- 
eient evidence 
for the juty to 
prtfvunc a grant 
fionri the trowo 
to tite lelToi's 
father, if the 
eiowii weic 


ejeftment w,a8 brought to recover poflcffion of a 
cottage and a fiuall piece of land adjoining. And 
it appeared at the fird trial before Graham B. on the lafb 
fpring circuit at Gloucejtcr^ that p^rt of the premifes 55 
years ago at lead, and the red abou^jj^jjears ago, were 
taken by encroachmenr,. in thrte f^veral contiguous plots, 
out of the foreft of Dean belonging to the crown, partly 
by the lefTor of the pLiiiuid's father, and partly by other 
perfons who had afterwirds glvb:ii them up to him, and 
he had thrown the whole into oue clods The father 
continued to have quiet enjoyment of the preiiiifes till 
his death, which happened about 1 9 y ears ago ; after 
which his widow continued in p^fTelTiou for two or three 
years ; and then the defendant got into poldlTion, but by 
what means did not at fird appear. TheVidewis fince 
dead, and the kflor of the plaintiff is tljcir elded foii. 


making filch a The learned J udgc being of opinion upon this evidcuce, 
fo^u^porr lelfor of the plaintiff, whofe claim was only as 

cicmift m ijrcl- 
ment from the 

eldcft foil and heir of foch firft polTcflor, ajrainfl tlio defendant 'who had no ^pjinrcnt title, 
ard wliofc po/n nTio.i was nor defended by the cr«<vvr, nor found to be by licence Irom it 
But it appealing, upon a fetond tiial, that by the Hat. aoCir. 7., c 3 all fvrurt giants of 
laud by flit- crown in the foreft of Dean, witliin wiiit b the Imd inqueft on hy, wc.ie ..’.oicled, 
and conreqiuntly no prefumprion could be made of *r. va-id grant j the IctFor of the plaintifl'', 
who can only iccovei in ejtdlnncnl by the ftrength of bis own.ritlp, was held not cr.trtkd tw 
recover evtn agamft a ftrangir, whofe pofltftioo, advcift tp iiim, was not dtfeiuled I\» the 
crown. And thiS) noiwitliftandifiK a pait ot the jnemifes was rtift licld by the JefToi's ra- 
ther Co yeais, ago, and by the y GVo. 3- r 16 the fu:t of the crem n is b.'irrcd alter a cou- 
Cinuln}; adverfe pofl^on for 66 years under the original tt^fpaftcr ; for from ihe death of 
thcfailicr rp years ago the pofTiflion wa^ advirfc to his bcir^the kftbi^ol the piaintift, or 
at leaft the defendant's pcflr'Jfton forth? laff 17 years was adveife;‘and the a^l of Ca, 3. 
does not give a title to tlic firft wrQngft:! polFeiTor arTd thc/e claicnintg under him, but only 
bars the remedy of the crown ax^iinlt them after 60 years' connnning adverfe |A:>fll'fnon by 
them^ and as it does not repeal, the ik- aof 7 .jr*^, r. 3. no pfefumprion of a giant to legalize 
die poft'eflion of the lefler's father foistbc; ftift 4.1 years, on which alone the Itlfor's claim 
could be founded, can be made againft that fta^uic. And the jury, it feems, may prefiime that 
the polfcffion ol the leffor's father for the fir.i 41 years, and, rliat of the dcfmdant (fliWciCc 
fjoche heir) lor ilte Uft 17 ytarb, wete both legally holdeftby tlic lictncc of the crown. 
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Iieir to the former poflcflor, tould have no title to the 1809. 
freehold, imfmuch as that appeared to be In the crown, 
again fl which the ad verfc poffcfTion of the father could ©n the L>t mjfe'oC 
not operate to give him even a poflcflbry right, nonfuited 


the plaintiir. Baldwin. 

Dauncty moved in EiiJIer term to fet afide the nonfuit, 
infifting on the ^ng pofleflion of the leiTor of the plaintiiF 
and of his father, f or much above ao years / which was 
Sufficient title againft a mere wrong-doer, though not 
againll the crown* But the crown, he faid, took no part 
in the defence. Having obtained a rule nifi ; 

Wyhurgh (hewed caufc againft it in Trinity term, and 
urged that the commencement of the iflfor’s title, being 
proved to be by wrong and trcfpafs upon the crown, 
againft which the length of poiTefliofi which had occurred 
could not ghre^cven a pofleffory title, (for the king can 
only be oufted of his pofleffion by matter of record («) 5) 
the leffor, who could only recover upon the ftrength of bis 
own title, was upon his own (hewing out of court. That 
it was always competent to a defendant in ejedlment to 
avail himfelf of title in a third perfon, whether or not that 
perfon defended the caufe ; and here the title to the pof- 
feffion was fhewn to be in the crown. And he referred 
to Tates V. Bryden and others {b)^ where it was rcfoivcd in 
a fuit between third parties, that if a clear title and right 
appeared for the king, either conifefled by the parties in 
pleading, or otherwife fully apparent, the Court were 
bound ex officio to take nftice of It t and though the 
king's title appeared there upon the record, yet as in 

{a) Cfis Lif, #77, 4, 4 Cbffia Prero^ttfiveg D, 7 1 . (i) Cr®. Car, 593. 

VoL. XI, Kk cjeilment 
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1809. 

Coom itt . f :, 
cn the Ucmii'c of 
i*Aa K k’, 
a^autji 
IUl D'VIN. 


cjedment it can only appear in evidence, the Court mafJ 
be equally bound to notice h. 

The Court having then fuggefled that, 5 f it were recef- 
fary as between thefe parties, the crown not conteRing 
the IcffoT of the plaintiff’s right, the jury upon thiskngth 
of poffefiion might have been arfvif.*d to prefume a grant 
fubfequent to the encroachment ; If'^yturgh adverted firft 
to the ftat. I Ann, Jl, t. /*. 7. / 5. rcftraimng the crown 
from granting its lands out for any term or eftate exceed- 
ing 3 1 years or 3 lives, &c* But it being obferved that a 
grant to the extent of 3 lives might cover the kflbr’s title : 
he laRly referred to the ftat. 20 Car. 2. c 3. for the re- 
gulation of Deati foreft, which, Ifie faid, reftrained the 

it 

crown from making any fuch grant of the foreft land. But 
as this ftatute is not fet forth in the common printed 
edition, and the terms of it were not fully brought before 
tlie Court upon that occafion j and, as it^was further ob- 
ferved by Datiricey for the plaintiff, that the nonfuit did not 
proceed upon the ground of the incapacity of the crown 
to grant by lhatilatutc ; 

Lord EilenhoYGugh C. J. fald, that as the plaintiff was 
nonfuited upon the fuppofed impoflibilityof prcruiningany 
title which could be derived from the crown, notwithftand*^ 
ing fo long a poffefiion, commencing5 j years ago, and con- 
tinuing to the death of the kfibr’s father wdthin the lall 2a 
years ; and all this without any difttirbance by the crown ; 
and as the Court w^ere of opinion that the jury might 
have prefumed a grant from the crown under thefe cir- 
cumftances to the kflbr’s fatlicr, unkfs there were any 
provifion in th‘« ftatute of Car. 2. to preclude fuch a grant 
as would cover the kflor’s title, of which they were not 
at prefent diftindily informed, and ceftainly that point 
S had 
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ha<J never been made at the trial ; they thousht it right 
to fend the cafe to a new trial, that it might undergo fur- 
ther confideration ; and then the defendant might fliew 
the ftatute to which he had referred, in order to preclude 
the prefumption of any grant, if it would bear him out 
in the objeftlon. Bjut with rcf pcfl: to th^^genejigd jim:* 
pofabil^tjf of prefiiming a gjaiU a ga inlt the crown^ the 
cou rts wcre^ in jlie da ily h abit of pref um ing jErants from 
the crown, as of marke^ and the like, pporl an Uninter- 
rupted enjoym^n^f aojFMrs: and it was only a fejr 
days ago(rj) that they had tonO dered that the jury were 
warranted und^lilft.circ urn (lances of the Cafe inprefum- 
ing a grant of jqiFranchifrrnent of ji cop yhold from the 
cTown.l Thereupon the^ Court made the rule ahfolutti 
for a new trial. 

At the fecond trial before Baytej J. at the lafl alTir^es 
at Oloucejlcr^ evidence w:>^ given tha! on^ of the pieces of 
land held by the lefTor of the plaintifF’s father had been 
inclofed from Dean fored 6 o years ago; and the father 
had been in poffefFicnjaf the whole for above 40 years; 
at whofe death, ^hc 1- (Ibr his eldeft fon being out of the 
way, the widow continued in poflcflion for about two 
years, and then gave up the premifes to the defendant 
about ry years ago for a confideration of 2 or 3 guineas, 
without any conveyance. It app^ated alfo that about 
no years ago there had been a furvey of the foreft, when 
all new inclofures and enKroachments were levelled by 
the olEcers of the orown ; but as they had received orders 
to confine their pro (Irat ions to inclofures inade with i n 
20 years, the parties were left in poflcflion of the inc lo- 
fttiCs in queftion. The defendant's counfel ob}e£led at 

■■ ■ . — -Ilf ^ 

{a) Hoty Lejfct ofjobnpn^ V. Irflandy ant«; 
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1809. the trial to the leffor*s title upon the ftat. 20 Car. 2. c. 
Goodtitik avoiding all future grants of the foreft of Dfan by the 
onthcDcmifcof crown, of which any prefumption could otherwife have 

Park PR* ^ 

againfl bccn madc in favour of the leflbr’s title ; and infilled that 
the defendant, though not claiming under the crown, 
was entitled to take advantage of the defeft. On the 
other hand, the counftl for the plaintiff relied principally 
on the ftat. 3. c. 16. as taking away all right of 
fuit in the crown after an adverfe pofleflion of 60 years, 
which would at any rate cover part of the premifes fought 
to be recovered ; and as .to the reft they relied on the 
pofleflion of the leflbr’s father for above 20 years, as giv- 
ing him and his fon by defeent a pofleflbry right againft 
all the world but the crown. %ut Bayley J. coijGdering 
that no prefumption of a grant from the crown cculd be 
madc againft the ftat. 20 Car. 2. in favour of any title in 
the Itffor of the plamtiff^s father during his lifetime ; and 
that when his pofleflion ccafed at his death, which was 
nearly 19 years ago, be had acquired no right of poflef- 
Con againft the crown under the ftat. 9 Geo. 3. ; and that 
fince that time the pofleflion, firft, of the leflTor's mother 
for a (hort pertoSi land afterwards of the defendant him- 
felf for the greater part of the time, had been adverfe to 
the claim of the Icllbr as heir to his father; and therefore 
that the leflbr's claim, fo far as it was founded upon 
length of pofleflion, ^ftood in the fame predicament as it 
did at the death of bis father; left it to the jury to prefume 
that the pofleffion of the leflbr^s father up to the time of 
his death, and of his mother for two years afterwards, 
and that of the defendant for the laft 17 years, were with 
"fhe licence of the crown^as bcin)f the only wajrttfiscebiint- 
ing legally for thefc *tcfpc£ktve and adverfe poffcffions : 


and the jury, adopting that prcfumplionj found a 
for the defendant. 


• Wigky 
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Wigley now moved to fct afiue that verii£l and for a 
iRCw trial j and after dating the general fads of the cafe, 
relied on the ftats, 2i Jac. i. c, 14. and 90417.3. <:■ 16, 
as giving title to the leflbr of the plaintiff in this cafe for 
part of the premifes even agaiud the crown, and for the 
remainder alfo as againll a wrong doer. The firlt of thefe 
enads, that whenever the king, his heirs, &c. and all 
others claiming under the fame title (ball be out of poC- 
fefllon, or of the profits of any lands for 20 years before 
any information of intrufion broughi: to recover the fame, 
the defendant may plead the general iflue, and not be 
prefled to plead fpeclally ; and that in fuch cafes the de- 
fendant (hall retain the pofTefTion he had at the time of 
Aich information exhibitA until the title be tried, found, 
and adjudged for the king. The ftat. pG^’o. 3. c. 16. 
extending the principle of that (latute, enadfs, that the 
king (hall not fue, impeach, queftion, or implead any 
perfon for any manors, lands, &c. or make any title, 
claim, &c. to the fame, by reafon of any right or title 
which fliall not firfl accrue and grow within 60 years 
next before fuch adion or fult, See. for recovering the 
fame ; unlefs his majedy or feme of his progenitors, See. 
or fume other perfon, &€. under whom his majeily. See. 
claims, have or (hall have been anfwered, by force 
and virtue of any fuch right or title to the fame, the rents, 
iflTues or profits thereof, or of any honor, manor, or other 
hereditament, whereof the premifes in queftion (hall be 
parcel within the faid 60 years ; dr th/it the fame have or 
fliall have been duly in charge to his majefty or f(;mc of 
his progenitors, &c., or Lave or (hall h^ve ftood infuper 
of record within the faid 60 years. And that all per* 
fons, &c. and all claiming by, from, or under them, ac- 
cording to their feveral eftates and interefts, which they 
K k 3 have 
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1809. have or claim to have in the fame, fhall at all times here? 

after quietly aqd freely have, hold, and enjoy againfl his 

0’>or>TiTLr, ^ ^ ^ ^ ^ 

onchcDeniiA of his hcirs and fucceflbrs, claiming by any title 

which hath not firfl accrued and grown within the faid 
60 years> all manors, lands, ?cc. which they or their an- 
ceftore, &c. or thofe under whom they claim, (hall have 
held or enjoyed for 60 years next before the commencing 
of every fuch fuit or proceeding, &c. (with the fame ex- 
ceptions as before.) And then it enables all fuch pof- 
feifors for 60 years, &c. and thofe claiming under them, 
(except as before excepted) quietly to hold and enjoy all 
fuch manors, lands, &c. againd all perfons their heirs 
and afligns claiming by force or colour of any letters pa- 
tent or grants, Stc. \ and faving all other rights but thofe 
pf the crown* This latter ftatute, he contended, fo far 


repealed the Hat. 20 Car. 2. r.3. a$ to give iitU to the 
poffeflbr of that part of Dean foreft which had been held 
againft the crown for 60 years : and the jeflbr cf the 
plaintiff having cftablilbed a pofleflbry right to the parcel 
in queftion as deriving title from his father, againft all the 
world but the crown, it was not competent for a wrong- 
doer to fet up the title of the crown under the aft of the 


20 Car, 2. r. 3. when by the latter aft of the 9 Geo, 3, 
f. 16, the crown was barred from fulng after having been 
oufled of poffc:flion for 60 years, and quiet pofieflion was 
infured to the poilcffors againd the crown and all thofe 


chiming under it. And great inconvenience he obferved 
would enfue, if, though the crown w^erc barred, the per- 
fons whofe pofieflion W’«s intended to be quieted againd 
the crown could not maintain an ejeftment againd any 
wrong-doer who happened to get into pofleflion. The 
ftatbte itfclf gives a title after 60 years adverfe pofleffiou 
againd the crown. 


Lord 
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Lord ELL .NJio’ict-GH C. J. How ran the le/Tor of 1809. 

the plaintifT make out any title in this cafe ? No grant — — 

Cnom I r Lt, 

from the crown can be prefumed, againfl the exprcfi omiu Dttrn<» of 

provifion of the f^at. 70 Car. 2., to have been m^de to the 

ieflbr*8 fa'Jie.r m his lifetime; and unlcfs it had been 

competent to the crown to make fuch a grant, how can 

the le/rorrl tlie plaintilT, v/ho claims under his father, and 

who has bt-in ovit of pofTeflion ilnce his father’s death, 

have any title ? No grant can he prefumed in his favour. 

The ftatute of the 9 Gto. 3. docs not give a title ; it docs 
not aif to repeal the llatutc 20 Cap\ 2. j it only takes 
away the right of fuit of the crown or thofe claiming 
from the crown againft fuch as have held an adyerfe pof- 
feflion againll it for 60 years: but here the defendant^ who 
has been in poffcflion for the laft 17 ycarsi was a ftrangcr 
both to the Icffor and to liis father ; and the leflbr of the 
phlntifF mull recover againft the defendant by the (Irenglh 
of his own title, and not by the wcaknefs of the defend- 
ant’s title; and the flat. 20 Car, 2, bars any prefumptlon 
of title in favour of the lefTor in this cafe* 

P^r Curiam f Rule refufed. 


Doe, on the Demifc of Osborn and Another Tiurj^nu 

• nr' _ vt!t, 

againjt OPENCER. ^ 

leflbr of the plaintiff claimed as heir at law of where a fine 

the perfon lad feifed. The defendant, at the trial 

T-TjKiiJt T of fipf iin o /inif Icl'lIlPJ 


before Hcatb J. at Derhy^ fet up a fine leiped of the pre- lothJ fith/ ^ 

j ^ ^ ^ ll'OlItjll U) f.itt 

levied on the Sih of N'jvcmher, it fufficitnt evidence of the ftlfin in faft v..f the co^iiiznf 
at the iinic of ll»e fiire levied, th..t a writ of poffclficn afier recovery in ejiftin'-Pt V';ii 
cxc^nttcl on hi'j I eh.ilf on tho eveninc; ot the 6th, hy the officer’s tmiy cn ihr hiii tikI 
claiming it for ilie co^rizci, but Without any actual change of the tin iiir in poffi /Tion, w.^o 
afreiwaitU paid rtnt to the cognizor. And foitfccnis the leccipt hy .*i lawfuj poifcirorof uiic 
<Jue alter a fine levied, for a period anieccdcnt to fuch fine, is piinia n< ic evidence, if no 
covin apj car, of his poffiffion during the period for wiiich the rwiit i-» rectiv^d. 

K k 4 inifes 



CASES IN MICHAELMAS TERM 


1809* mif-is oi Michaelmas ktxvci 38 G. 3., which was in fadl levied 
OH the &ch of November ^h\Xt related to the 6th , being the firft 
lu^cmifeof day of the term. The plaintilF’s. counfd then required 
proof that the party levying the fine was feifed of an ellate 
Srfi.Ncui. freehold at the time ; on which a receipt for rent of the 
premifes, given to him by the tenant in poflcflionj was 
put in, which was dated on the 8th of November \ but in 
fa£l the rent was not received till the 17th of the fame 
month, as for the antecedent half year. This was con- 
tended not to be fuflicient, but that it was neceflary ei- 
ther to ftiew that the cognizor was adlually in poffdRon at 
the time of the fine levied by him, or that he w^as in the 
receipt of the rent before. On this the defendant (hewed 
that a writ ot pofleffion, after recovery in ejcdlmcnt by the 
cognizor, was executed by the (hetiff’s ofRcer who walked 
over the premifes and claimed them on behalf of the 
cognizor on the evening of the 6\h ol Novcinber \ but 
there was no previous entry by the cognizor fliewn, nor 
any change of the tenant In confcquenceof the execution 
of the writ. The learned Judge, being of opinion that 
this was fufficient evidence of an adual feifin of the 
freehold to eftablilh the fine, nonfuited the plaintiff. 


Vaughan Serjt. now moved to fet afide the nonfult, qn 
the ground that the feifin in fa£l of the cognizor zl the 
time of the fine levied was not fufficiently eftablifhed* 
cither by the entry of the fheriff’s officer under the writ 
of pofleffion fued out by the cognizor, and which was not 
executed till ilig evening of the 6th of November^ which 
was after the time M'hen by relation of law to the firft 
moment of the day, the fine niuft be taken to have been 
levied ; nor by the aflual receipt of rent after that day« 
and alfo after the 8th, when the fine was in fa£t levied. 

And 



IN THE Fiftieth Year of GEORGE III- 


497 


And he cited Lord Townfind v. Aflj and his Ji^fe (a), 
where the defendants levied a fine of two (hares of the 
New River water ; and it was objefted that they had no 
feifin at the time to warrant the fine. ITie fine was 
levied in Hilary term 1733; but no claim was fet up, or 
any entry proved, only that a demand was made of the 
profits in the company's office in the name of the defend- 
ants on the 19th of February \ and the firft payment was 
made of the Chrijlmas dividend before due on the 23d of 
February^ after the fine levied ; and no other feifin ap- 
peared. Lord Hardwicke C. faid that if a man enter on 
another's tenant, he does not gain fuch a poffrffion as is 
fufficient to levy a fine thereon, unlefs he continue in 
poiTeflion : for a wrongdoer to gain a poflTcffion by dif- 
feifin’ mull not ftep on the land, and withdraw and leave 
the rightful owner in poflTcffion \ which would be fuffi- 
cient to gain a feifin on a feoffment, but not to levy a 
fine. Then as to the perception of the rents and profits 
being a fufficient feifin ; it was anfwercd that there was 
in fa6l no receipt till after the fine levied : if they re- 
ceived the rents before the fine, it would have been a 
dift'eiCn- The evidence of a receipt of rent would be 
fufficient pofleflion to levy a fine. And in anfwcr to the 
argument, that the company were Rewards to receive and 
pay the proprietors ; and that thofe profits were received 
by the company at the time of the fine levied ; and that 
the payment by them after the fine, of profits due before, 
Ihould have relation back, fo as to be confidered as a pay- 
ment before the levying of the fine; he obferved that the 
company received for the rightful owners, who were the 
plaintiffs, and therefore it could be no receipt for the dc« 

(j) 3 Asks 336.9. 
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Dot, 

CTJ the Demifbof 

06BORN, 

a^axnfi 
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fendants at the time of the fine levied: He therefore held 
that the fine had no operation. 

Lord Ellenborough C. J. The entry of the flic* 
rifF*s ofFicer under the writ of poffcflion, on the 6ih of 
JVWw3rr, on behalf of the party who levied the fine, 
was a lawful entry and poffeflioni and will relate to the 
firft period of that day on which fuch polTeflion was 
taken^ fo as to give the party a fufTicient fcifin in fac^ 
to warrant the levying of the fine by relation of Jaw on 
that day : and the receipt of rent afterwards by the fame 
party fliewcd a continuance of that poflt fiion. I {IvouJd 
alfo have thought that a receipt of rent after a fine levied, 
for a period of time antecedent to the fine., was prima 
facie evidence of the party’s poffsflion of the premifes 
by his tenant during the period for which the rent was 
receivedi unlefs fraud or contrivance appeared. 

Fcr Curhm, Rule refufed. 


^'hurfiU\' t Doe, on the Demife of Heapv, again/l Howard. 

l^9V. 9lha 

Where hoafe 'J'HE Icffor of the plaintiff had demifed to the dc 
"rgaher to’^be*'* fendant a certain mefluage with tlie appurtenaneeq, 
‘lien in the ponTcfllon of the defendant, together with fe- 
and It do not ygfal clofes of land deferibed as thereunto Moneinr, con- 

appear from the 

terms of the taming 1 3 acrts, for the term of ii years, to hold the 

demife from ® 

what time the lands from the ad of February^ and the houfe and other 

whole U to be 

taken as let to- premifes from the ift of Alay then next; and the rent, 
gether, it is a * 

queftion of hO. which was 24/. pcr annum, was made payable half yearly, 
whiclris^ihc at Altchaelmas and Laily-day^ the firlt half year’s rent 

principal and 
which the ac- 

ccffbrial fubjert of demife, in order for the Judge to decide wl^ethcr the notice to quit the 
whole were given in time. 
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bciog payable at the Michaelmas enfuing the commence* 1809. 
jment of the term. The tenant held over the term for " 

4 years, and on the 31 ft of OBukr 1808 he received from on the Den life of 
the leflbr a notice to quit on the ift of Alay^ or whenever 
clfe his tenancy (hould expire. And not having quitted, Howard. 
ihi^ ‘eftment was brought, which came on to be tried 
before WoodH, at L<incafter\ when it was objcdlcd, on 
behalf of the defendant, that the notice to quit was in- 
fufficient, as not having been given fix calendar months 
before the ad of February {Candltmas) when the land, 
which he contended was the principal objeflt of the de- 
mife, was to be given up. On the other hand, the cafe 
of Doe Vv Spence [a) was cited in fupport of the notice } 
where the terms of holding were, that the tenant of a 
farm was ** to enter on the tillage land at Candlemas lall 
paft, and on the hoafe and all other the premifes at Lady* 
day following, and that when he left the farm, he (hould 
quit the fame according to the times of entry as afore- 
faid i*' and the rent was referved half yearly, at MichaeL 
mas and Lady day. There a notice to quit delivered half 
a year before Lady-day^ but lefs than half a year before 
Candhtnasy was held good ; confidering the taking as iti 
fubftance from Lady-day^ with a privilege for the In- 
coming tenant to enter on the arable land at Candlema^^ 
for the fake of ploughing. But after tliis came the cafe 
of Doe d. Ld. Bradford v. Wathins (^), which referred the 
time of giving notice to quit to the principal object of the 
demife ; and there the demife being made in January of 
a dwelling houfe and other buildings for the purpoli: of 
carrying on a manufafture, together with certain mea- 
dsw, pifture, and bleaching grounds, &c. for 35 year% 

to 
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to commence as to the meadow from the 25th of Decern^ 
her laft ; as to the pafture from the 25th of March next § 
and as to the houfing, mills, and all the reft of the pre- 
mifes, from the ift of May \ referving the firft half ycar'.s 
rent on the day of PenlicoJlj the other at Martinmas ; it 
V as held that the fubftantial time of entry, to which the 
notice to quit ought to refer, was the ift of May^ when 
the houfe and manufacturing buildings were entered 
upon ; and not the 25th of December^ when the meadow, 
which was merely the auxiliary to the other and principal 
fubjeCl of demife, Was entered upon. And the learned 
Judge, being of opinion that the land was the principal 
objeCl of demife in this cafe, and that therefore the 
taking of the whole was to be reckoned from the 2d o{ 
February^ nonfuited the plaintifF. 

Walton now moved to fet afide the nonfuit ; and after 
Rating the abovementioned fads, and the late cafes bear- 
ing upon the point, queftioned the opinion of the learned 
Judge, as to the land being the principal fubjeCl of the 
demife rather than the houfe, which (in anfwer to a quef* 
tion from the Court as to its locality) he deferibed as 
fituatcd near the borough of Newton in Lancajhire* He 
obferved, that the relative value or importance of the 
houfe and of the land feemed to be rather a queftion of 
faCf than of law, and mull at lea ft be nearly balanced in 
this inftance, even if the value of the houfe did not pre- 
ponderate, as it probably did, in the eftimate of 24/. 
a year rent for that and only 13 acres of land. The un^ 
certainty of fuch cftimaies made it extremely difficult to 
frame a precife notice to quit in thefe inftances. 


Lord 
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Lord EllenborouGh C. J. It mufl; in all thefe cafes 1S09. 

depend upon the relative value and importance of the — 

Doe, 

houfe and of the land let together, which is the princi- ontlicDemif-oi; 
pal, and which Is the acceflary. In this cafe the learned againj^ ' 
Judge, upon confideration of the whole fubje£l matter of *• 

the demife, thought that the land was the principal and 
the houfe the auxiliary ; and it lies upon you who im- 
peach his opinion to fhew that the houfe was the princi- 
pal, If you difputcd the fa£t aflumed by him, that tlic 
land was the principal, you (hould have dedred the Judge 
to leave it to the jury to fay which was in fa£l the prin- 
cipal ; inftcad of which you acquiefced at the trial in the 
fa£l aflumed by the learned Judge as the ground of the 
nonfuit ; and we cannot fay that he was wrong. 

Grose J. agreed. 

Le Blanc J. When once the inquiry w^as let in, as 
to which was the principal and which the accelFary hi 
thefe cafes, a queftion of fa£l was neccflarily let in, 
which, if not agreed upon, the jury muft decide. 

Bavlet j. If the plaintiff did not acquiefee in the 
opinion intimated by the learned Judge, he (hould have 
defired to go to the jury upon the fa£l, whether the houfe 
were not the principal fubjefl of the demife. 

Rule refufed. 
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Where a party 
infurt'l to a 
tcirain :iiT»cunt, 
in CMie jjolicy, 
j.OfKl', to be 
thc:eafter fpe- 
Ciiieci i and in 
the fpcctfi^anon 
aftei wards made 
hy him were 
included Tome 
goods the ex- 
portation of 
whjcli was pro- 
hihited under 
pain of Jot ft it- 
inv; the good;; 
themf Ives and 
tieblc t!u ir va- 
lue, aihl which 
alfo induced a 
forfeiture of thr 
/h.p j the policy 
^js held to be 
1r«occled m coio. 


Parkin agahijl Dick^ 

was an aQion on a policy of Infurance front 
London to the Brazils on goods as fliould be there'* 
after fpecified to the value of lOjCoo/. : that fpecification 
was afterwards made, whereby it appeared that the goods 
confifted of hardware and naval ftores belonging to the 
fame perfon ; and the obje£l of ffiippuig (he naval (lores, 
tho value of which was lefs than 6co/. of t!ie whole fum,’ 
was principally, as it was ftatedj to fupply cur own mips 
on the coaft of Brazils^ if wanted by tliem ; or if not, to 
fupply our allies the Portuguejey pending the war with 
France, The veflcl containing the goods foon after her 
frilling on the voyage was captured by the Frenchy recap- 
tured, and taken into Barbados: ^ wdiere (lie was con- 
demned. At the trial before Lord i]llentr,roitgh C. J. at 
Gtnidhally no fraud was imputed to the allured ; but an 
objedlion was taken upon the feat. 33 Geo. 3. <r. 2. which 
enables his majelly by proclamation or order in council, 
when he fliall fee caufe, to prohibit the exportation of 
naval flores ; and in cafe of any exportation contrary 
thereto, the (lores and (hip in wdiich they are laden are 
declared to be forfeited, and the olTenders liable to pay 
treble the value of fuch flores. And a proelamation wag 
fnewn, founded upon this a 61 , prohibiting the exportation 
of naval Rores, which Was iffued in November 1807 ; and 
the infuranee in queftion was made in January 1808. 
XViicreupon it was ialilled that the policy was void in 
toto, hy reafon of its liaving been made in part to cover 
(he naval (lores, the exportation of which was illegal, and 
fvrbjedled the (l;ip iiUlf as well the (lores to for- 

feiturcy 
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fcitute. His Lordihip, being of this opinion, nonfuited 
the plaintiff. 

TadJy now moYed to fet afide the nonfuit, and con- 
tended that the policy, though inoperative to cover the 
naval ftores, wao yet valid for the other goods hifured. 
The a£l of the 33 (V. 3., he obftrvcd, does not avoid the 
contraft of infurance, but merely creates a forfeiture of 
the ftores illegally exported, and puniflies the exporter 
hy making him pay treble tlie value : and the contradf of 
infurance was not fo entire, but that it might be fevered 
according to the fubj ’matter ; the different goodbV 
though b.-!onglng to the fame perfon, being dlftliicl in 
their nature. And lie likened this pohey to a deed con- 
taining different covenants, feme of which were illegal 
end void ; and yet the deed would ftand as to the other 
covenants which were legal. 

Lord Ellenborcugh C. J. The ftatute li^vlng mad^ 
the exportation of and trade in naval ftore$, contrary to 
lliG kif3g/s proclamation, illegal, impliedly avoids all con- 
tiaifl.s made for protetiding the ftores fo exported. Ft i; 
:ui illegal act to fail with fuch ftores on board, and fub- 
jecis the (h'zp itfelf to forfeiture. The policy is one en- 
tire centraft on goods to be thereafter fpccifi’d, to wlii' h 
the underwriters fubferifed ; and the fahfcqucnt fpreift- 
catini by the allured cannot alter the nature of the con- 
trad with refpc£l to the under’A rittis, fo as to fever thaf: 
which was originally one enthc contrail. It has been 
decided a hundred limes that if a party infure goods 
altogether in one policy, and fome of thetn are of a 
nature to nr.ike the voyage illegal, the w'hole contraft 
h illegal and void. Rut as this is only a nonfuit, the 

plaintil;. 


SOi 

1809. 

pAk K IN 
agat/t/i 

Dicx« 
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1809. plaIntifFi if he think there is any doubt, may bring an-^ 

p other aAion^ and put the queftion upon the record ; but 

againjt I do not like to grant a rule to (hew caufe, whatever the 
value at (lake may be, as it might feem to imply that wc 
entertained a doubt, when there is no doubt at all upon 
the point. 

The other Judges concurred ; and Bayley J., in the 
courfe of the difeuflion obferved, that the (hip, being 
liable to feizure in confequence of having the naval 
(lores on board, was thereby fubjecled to an extra ii(k, 
which ought therefore to have been communicated to 
the underwriters; and the omHllon of fuch communi- 
cation, would alone have avoided the policy. But Tuddy 
anfwcred that no objc 61 ioii was taken at the trial on 
account of the want of notice to the underwriters ; and 
if it had, notice could have been (hewn to be given. 

Rule ref u fed. 


^Thurfday, 
Nev% ^tiu 


Doe, on theDemifeof Johnson, againjl The Earl 
of Pembroke aad Another. 


A certain paper A T the trial of this ejeftmcnt before Graham B. at 

being found A. ^ 

along with other SaVt/buryf the leflbr of the plaintiff traced his pedi- 

£> th”private® 8^** through a William Jobnfon, down to John Johitfon^ 
»fo*n "all ^ who purchafed the land in queflion 40 years ago, and 

ietfed, after his 

death, in a drawer in his houfc j which paper purported to be the will of a perfon anfwcring 
the defeription of his grandfather, made in 173S, but which was found cancelled, and no evi- 
dence was given of its having ever been ackd upon, or probate of it taken out { is ycl evi- 
dence of its recognition by the party lait feifed, as the declaration of his anceftor concerning 
the flate of his family, foas to let in the cjnientsol it for c!ie purpofe of Shewing that that 
aQce(\(pr acknowledged a brother of the name of 'Thomas to be older thaa-anothcr brother of 
the name of H'tlham : alTuming the jury to be fatished of the faft that the paper fo found 
was kept there by the perfon lali feifed with a knowledge of its contents, and that no im- 
pofiKlon was pra^ifed. 


H 


died 
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^ied feiftid, and left a fon John who atfo died feifed. iSbp. 

And the leflbr of the plaintiff was entitled to recover the. " 

^ Dbi, 

premifes as heir at law to the perfon hft feifed^ Unlefs LefTeeor 
William through whom > he claimed had an elder brother 
7 homas^ from whom the defendants made title. Thferc 
was much contradidory evidence as U> this fa£l ^ and the 
balance was probably turned in favour of the defendants 

V dv 

by the produflion of a paper purporting to bt the will of 
one Richard Johnfon^ and to be (igned by bis marlCf pro* 
perly attefted^ and dated id 173B} which will ]|ad the 
feal torn off, ifftSTw^s found in this cancelled ftate by the 
attorney erhployed for the defendants^ (hortly after fhe 
death of the perfon lall feifed, in a drawer in his hotifc, 
where it was kept with feveral cancelled bonds of his and 
a current leafe of his farm. It appeared by other evi*> 
dence that "^4" John/on"^ (the purchafer's]^ father was 
named Richard \ and if he were the maker of the will 
which was founH in the drawer of his grandfon, the per- 
fon lad feifed, then it did appear by that will of Riehard 
tlie grandfather^hat he had an elder brother called 
Thomas^ who was alfo the eld# brother of William^ 
through whom the plaintifF^laimed } and then the title 
of the defendants, derived from that elder brother Tiljomas^ 
was edabliflied. • The produdion of this evidence fo 
cUfeovered and circumdanced obje6led to j>y the 
plaintid’s counfel ; but the objection was overruled, andr 
the evide^ice received : after which the authenticity and 
genuin^nefs of the fuppofed will was much controverted 
before the jury, and was fubmitted as a quedion for their 
conGderation i but afluming it to he genuine, great ftrefi 
was laid b^on it by the learned Judge in funding. pip the 
evidence; and the,. jury found % verdidt‘'fpf the dc-? 

.fendants. ^ ‘ 

VoL. XI. . L I * • Vafttpier 
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1809. 

Doc, 
Lcrtlc of 
Johnson^ 

againfi 

The Earl of 

PxMBBOiCB, 


DampUr now nnovcd to fet a fide the vcrdift, in order to 
take the opinion of the Court upon the admiffibility of 
this evidence ; and ipbferved that it did not appear that 
the perfoh lad feifed had any knowledge of the exiflence 
or contents of ihe paper in quedton : and fome evidence 
ought to have been given that he had recognized it aa* 
the will of his grandfather. The mere circuoiftance of 
its having been found in the fame drawer with other 
papers of the perfon lad feifed^ on which alone his recog- 
nition of it was contended for by the defendants, was nor 
fufficient: it might have been put there after his death 
for the purpofe of being found there by the attorney. 
Gr affuming the knowledge of it by the perfon 1 id feifed,, 
he might have kept pofleflion of it becaufe it was a 
forgery ; it was foutid cancelled^ and there was no evi* 
deuce of its having ever been a£led upon or any probate 
of it having been granced. It could not even be told that, 
if genuine, it was the will of the Richard ^ohnfon who 
was grandfather ta the perfon Ud feifed, as the h ind- 
writing of the fuppofed tedator was not proved, Ht' 
ur^ed the danger of ^dmitting evidence of this dc- 
Icription* 


Lord Ellenuorough C. J. The difficulty is to fliew 
the incompetcncy of the evidence : its relative confc- 
quence may be cut down to nothing by circumdances 
but here we mud take it that it w'as kept by the perfon 
lad feifed (for the jury mud have been fatisfied of that), 
with other-family papers, as fomething relating to his fa- 
mily \ and then it might be conCdered as recognizing 
that there was a perfon in the family of the name of 
Thomas John/on^ an elder brother of the William from 
whom the hilbr claimed. I think the evidence was ad- 
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miflible ; and then the objcflion would go merely to the 
fuperftru£lure raifed upon it in the learned Judge's ob- 
fervatiens to the jury ; which would not be fufheient to 
impeach the verdidl. 

Bayley J. afleed if there were any other Richard jehn^ 
fon to whom the will could be aferibed ; and was an- 
fwered in the negative. 

Per Curiam^ Rule refufed. 


1809. 

D0E9 
Leflee oC 

JOHNfON, 

agair^ 

The Earl ot 


LI 2 
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1809. 


^Irut fi/aYt 
Nc'v^ 9tli. 

In an aiflion for 
malicious p^o- 
ftcwriop, the 
tc)^y of the ori- 
ro'l or 
iccorH of ^c- 
f’H’ital eixen It'i 
tvi 'crcc rt 3 t<d 
rhe finding of 
tlic hill of in- 
d.dmePt apainfl 
thf now j. 1 un- 
r fi' tr H, R he 
] rocefb to h« mt; 
in the p-irry, ii!.r 
appear ni< c, - nrl 
plea ot nor \ inN 

ry in tc m, and tl;e i ilrin? of iffue in the ro'i»t ; and then Anted lire venire facias 
iutatrrt*; rcturn.ihlc in Ifi/^ry tern^, and the rldlr np.is jurato'^es hy 'vhirh the fljeurt is 
comniHn ’cd to have the iuiy Keftns vur faid hrd tie at ff'c^.tr'nfier, on Jrtdrrli'2Y nevt 
a^tt-r 15 day^ Ut m h'/Her. oa f^rfore the Lord Chef ^ufii if Ire Ihould come hjore tha* 
f'wie, ». c rmTutfdiy rert ahir the erdrf the term \^\\ rv), Wc AmintHi , &e. the getat hnH 
of pleas then j and atrer i''i''in-» a day in Hank to »l‘c pro^'^cutor and f'rtendant, It proicecdedl 
—on which day, viz. on IV^nejday next atttr I q d-tys, fc€. hifote our ui.l hrd the hng^ at W., 
rainc tlv parties \ and the Ciiitf |uAice helore whom the fajd jnrors came to try, tt'C. ftnt 
l'<i\ his record (v\diiclt is the nifi pttus record) in thefe ^ut'ids ; (which ,mc tne words of the 
poA a indorfed on that <'(*rn rV), viz. afer^ards^ or. the d >y anti at the i'hicc Injt rcithin men- 
tinned, h(forc the Chrtl TiiAkc, Acc. and fj proccfdt. to let out the trial, and (he vcididf of 
rot guilty i vhich is the conc’ufion of the poderi on the nih priui- record fent into the 
Court in Rank by tlie C'h ef jiiAiC' : .and th-n th'c ongm.il ro'l proc ceded— all 
the piemifrs feir^ i.rn /-,y C-^urt of our fplH h’’d the kmgr now her e, it is conlukrcd and ad- 
jiidLe'i by the j ad Court now here, that M, IV, (the now plaintilF j do depart here without 
day, fcc 

The form .and lomponcnr parts of the original roll, or record of acquittal. King thus wn- 
dcrAood, it fo'.'ows that the words of the prfiea^ *< afterwards, or the da^ and at the place 

lad nvlt^'ir. TTr-ru^rdC' ftaied in the iiulorfcmcnt on t^’c nili ririus rt-cord, as fo'.t by the 
lyrd Chi'f fhdxc- into rhf ' oiTt in Hank, rtfer to ^hc dty and tdrve la ft mern',rcd m iht dif- 
trinris JU^■‘^.ves fer t'.rh in thar record, nam-Iv, to ** infday r» yi alttr the end of the 
'• term f a*" , ^>rc in the great hall of pleas iherr.” which was the day 

mad n at nCi or. US rjarn ; and r'>t to the “ fVdr,-;di-^ nrx: alter t i- <1 lys, &c. hforefur 

It. ui lord e i.f ' NV which vv.js r|>e n tiir n rKv m Parik hi I he fuhlf ■lUrnt tei in, an 1 
rc'h MU ent Iv 'ifrcr rfif rnal was h.ad ; though t fu ‘ j ^l ement of rhii- rt t ur n day ir'ttrvenes on 
r! e 1^11 herv' tr thp itTPuitnr ot rhe -di.-e yjvrri to tlie i-ii/ in the difiMrurris, and 

the fV^tetiienc ol the poAca indurlVd on the nin pnus iccord as lent in by the Lwid Cluef 
JuAire. 

And ashy rhe roj' it app'^ared that the trial w 15 at niA piius, and the jud^rinent of ac- 
rj'iifnl m Rark ; itWA> it'errfMr’ fvld nor to iM'»ve an aPcijaTion in the et ci.iiation, tlut 
<€ T^o'v pi.4!n‘iti') f-n ^Vedr '/./y f-caf A'tcr 1 c r'nvs, A-c /»' r>'>e (outt 0/ -jar 

** jnul lo*d *»'■ k I ,f,tc rh’^ I rig hitnj ii\ .'it fV h tore the Lord Chuf 'Judice alllj-iud to hold 
“ p'( as hrto'f the k';-tv- Inrnielf, &'c hV y Ikuiv' alibciatt d witn Inrn, &c , was in due 

mani'^T ard i iordir 10 rhe line ecaurfe of law hy 0 iur\ of iIk* Laid county of M 
** tedf &r. which aik^atioii luppoUd the luai to luvc betii ui lJ.uU\ ou the tetuui-day 
there 


Woodford, and Mary his Wife, agabijl Ashley. 

was an action for a malicious profecution of 
the plaintiff Mnr\\ for a fuppofed affrult upon the 
defendant; in which the declaration Hated that the de- 
fendant heretofore, to wit, on the 30th of June 1801, in 
the court of our Lord the Kingy before the King himjelfy at 
Wcllminflcr, in the county of MiddlcfcXy malitioufly and 
without any reafonable caufe indided ilie fail.! Alory^ &c. 
Then, after fetting forth the ‘ndi Jment, it proceeded to 
(late, that the dcfentlant malicioufly and without reafoii- 


ablc 
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able or probable caufe profecuted tbe faicl indiflment 1809. 
againd the faid Mury. until the faid Mi>r\ afterwards, to > 

WooDrORl* 

wit, o?i Weibiefdny next after 15 driys from the feaft d^iy 
of Kajhr in the 48th year of the reign, &c. in the court 
of our faid Lord the Kingy before the King himfelf at Weft* 
afore faid, in the county aforefaid, before the Right 
Hon. Edwi,rd Lord Ellenborough^ Chief Juftice of our 
faid lord the king, afligned to hold pleas before the king 
himfelf, Wm. Jones^ Gent, being afTociated with the faid 
Edw. Lord E,y according to the form of the ftatute, &c. 
w^as in due manner and according to the due courfe of 
law, by a jftry of the faid county of MiddlefiXy acquiited 
of the pvemifes in the faid indidUnent charged upon her; 
and the faid Afar^ was difeharged therefrom by the faid 
Court y to wit, at, &c. 

At the trial uf this caufe before Lord ElienboroughC. ], 
the copy of the roll or record of the indlftment and ac* 
cjuittal given in evidence dated the original finding of the ' 

bill of indichnent by a jury againd the fdd Mary “ in 
the court of our faid Lord the Kingy before the King hiwfelf at 
Wedminfter,” &c. ; the indictment ; the venire or pro- 
cefs to bring the party in to anfwer, and her appearance 
“ now on Monday next after the morrow of All Souls in 
this fame term (^), before our faid lord the king at Weft^ 
niinfterf her pleading not guilty, &c. and the joining 
of iffue by James Templer^ the coroner and attorney of the 
king. The record then proceeded thus ; “ Lherefore let 
a jury thereupon come before our faid lord the king at 
Wefminftery on Monday next after the o£lavc of St. 

Hilary^ &c, to try, &c. ; on which day, to wit, on Mon^ 

(a) The roll was entitled “ Pleas before our lord the king at 
rpinjter in Micb. j.” &c. The rolls are always entitled of the 

jerm in which the picas aie entered. 

h 1 3 
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1809. 

^VOODFORD 

agiinft 

Ashley. 


Jay next after the o£lave of Sf. Hilary aforefaid, before 
our faid lord the king at Weftminfter^ come as well the 
faid James Templer^ &c. as the faid Mary Woodford^^ fic. 
And then it dated the default of jurors, and the non 
omittas didringas to the flicriff, commanding him to have 
the jury “ before our faid Lord the Kingy at Weftminftcry on 
JVednefda'^ next after 15 days from the feaft-day of 
** Eafery OR before Edu^LoxAEllenhorough^ Lord Chief 
** Judice of our faid lord the king afligned to hold pleas 
before the king himfclf, if he fliall come before that 
** time, that is to fay, on Tuefday next after the end of the 
** iertUy at Wedminder in the county ^Middlefex, ;V; the 
great hall of pleas thercy according to the form of the 
ftatute, &c. to try, &c. Therefore let the flierlfiT, &c. 
have the bodies of the jurors aforefaid accordingly, to 
try in form aforefaid. The fame day is given as well 
to the faid James Templer^ who, &c. as to the faid 
** Mary Woodford* On ^*uhuh day^ to wit, on ^VedneTday 
** next after 15 days from the fead-dayof Eafier 

faid, before our f aid Lcrd the King r;/ Wed rn in fie r, come 
as well the faid J. T. &c. as the faid M* JF. &c, ; 
** And the aforefaid Chief Juflice, before whom the faid 
jurors came to try in form aforefaid, fent here his rc- 
cord had before him, in tlicfc words, that is lo fay, — 
afterwards, on the day and at the place laft within men-- 
** tioni’d(a), before the within -named Edw. Lord E.yChict 
‘‘ Judice of our faid lord the.king, affigned to hold pleas 
before the king himfelf, IFm. Jones Gent, being aflb- 
^ ci^ted, &c. come as well the within-named J-T^» who, 
“ &c. as the within-named M* W. See* And the jurorj, 

(a) The day and place hfi ivithin mentioned in the riji prius record, to 
wliicli ilv fc vvoids of the poRea leftr, arc the day and place of nifi prius 
given in ilic diUiingis junuores. 

“ &c. 
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&c. come and are fworn upon the fdid jury." And then 
the indorfement on the nifi prius record ((till reciting,) 
after ftating further the proclamation made in courts and 
none appearing to profecutc, proceeded, “ Whereupon 
the Court here proceedeth to the taking of the inquefi: 
aforefaid by the jurors aforefaid noNV here appearing for 
** that purpofe aforefaid, who* being chofcn, tried, and 
‘‘ fworn,&c. fay upon their oath, that the hid Mary Wood^ 
ford is not guilty/’ 8cq. Then the original roll proceeds 
thus — If^hereupoii all and fingular the premifes being fecn 
and fully undetftood hy the Court of our faid Lord the 
King now Lere^ it is confidercd and adjudged by the faid 
“ Court now her£^ that the faid Alary Woodford do depart 
hence without day in this behalf.” Upon this it was 
obje£led that the record of acquittal given in evidence, 
fliewiiig the trial and verdi^ of acquittal to have been 
before the Lord Chief Jullice at nifi prius^ did notfuftain 
the allegation in the declaration, that the plaintiff Mary 
was acquitted by a jury of the county ** in the court of our 
faid lord the hing^ before the king himf elf f which was 
the defeription of the Court of King’s Bench fitting in 
Bank, by which Court only the judgment of difeharge 
could be pronounced: and upon that objeflion tlic plain- 
tiff was nonfulted. 

Puller now moved to fet afidc the nonfuit ; and urged, 
urfl, that the allegation in the declaration, that the faid 
J[Iary “ on Wednefday next, &c. in the court of our faid 
Lord the King before the King him f elf at Weftminfterf 
&c. before Lord Ellenborougb C. J. afligned to hold 
“ pleas before the Kitig himfelf,” was by a jury of the 
county acquitted, &c. was merely deferiptive of the 
^lace in v?hich, and ngt of the Court before which, the trial 
L 1 4 was 


1809. 

WOODFO«» 

againjt 

AfrMLBY. 
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was had. It is not alleged with a prout pateiy Scc.\ which 
according to Purcell v. Macnamara [a) would have been 
deemed deferiptive of the record, and mud have been 
ftriSIy proved •, but the fubftance of the averment is, that 
the trial was had in a ct rtain place fo dt fignated, before Lord 
ElUnborough C. J- who is himfclf dtferibed as ** afligncd to 
hold pleas before the king himfel/:" and the trial being proved 
to have been before him, a mifdcfcription in the ftylc of the 
court in which he fat cannot be more material than that in 
Rex v» Loohup[h)y where an indi£lment for perjury dating a 
bill in Chancery to have been direfled to Robert Lord 
Henley^** &c., inftead of Sir Robert Henley^ Knt.” &c. 
was held to be no obje£Hoii j it being fufficient that the 
complainant had preferred his bill before the perfon hold- 
ing the great feal, whether he were (lyled by the one 
name or by the other, ^idly. He urged that at all events 
this was not a ground of nonfuit, but of demurrer to the 
declaration ; as the mifdefcription of the place of tri<il, 
fuppofing it to be fuch, was contained in the record itfclf 
given in evidence ; which after Hating the jury procefs, 
commanding the flitrilF to have the jury “ before our /aid 
Lord the at IVeftminfter^ on Wednefday next^ &c., 

or before Lord Elknborough^ &c. if he (hould come before 
that time, i.e* on Tuefday next^^ &c., and after dating 
the fame day given to the profccutor and to the then de- 
fendant j proceeds — “ on •which day^ to wit, on Wednef- 
day next^ &c. before our faid Lord the King at Weftminfter 
come, &c. And then it dates that the Chief Judice, be- 
fore whom the jurors came to try, &c. fent his record had 
before him in thefe words — “ Afterwards on the day and 

(d) r i’d/z, 1 6 o. 

{h) T. 7 OVtf. 3* B. R» cited in King v. Pijpct^ i Tirm Rrp, 140. 

at 
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nt the place laft nvithin mentioned before Lord and then 
proceeds to ftate the trial and acquittal. Now the place laft 
mentioned in the record of acquittal being “ before our /aid 
Lord the King at Wtftminfter,” which is the ftylc of the 
Court in Banlc^ it appears by this mode of drawing up the 
record as if the trial had been had there: and therefore there 
was properly no variance between the declaration and the 
record proved on which the nonfuit can be fuftained. But 
then it may be obj<f£led that the latter allegation in the de- 
claration^ after dating the acquitta)| that the faid Alary 
was difeharged from the indi£Iment by the faid Courts* 
&c, would not be proved by the record, and that no fuch 
judgment could have been given by the court of ni(i 
prius. To which he anfwercd, 3 dly, That cither ** the 
SAID Court'* refers to the Court of K. B. mentioned in 
the beginning of the declaration, (for pradi^us does not 
ncceflarily refer to the next antecedent as idem does(/3),) 
and then it is corrcQ : or if applied to the court of 
iii(i prius, it is immaterial and may be reje£);ed, as the 
allegation of acquittal by the jury was fulHcient to fudain 
the a£lion ; by the opinion of Buller J. in Morgan v. 
Hughes {h)^ In Hunter v. French the only alle- 
gation was that at the feflions of oyer and terminer 
held at the cadle of Terk^tic. before, &c. the plaintid/y 
a jury of the faid county of\o\\i tuas duly and in a lawful 
manner acquitted of the premifes in the faid indidlment 
fpecided,*’ &c. ; and by the record of acquittal ic ap- 
peared that the jury found the plaintiff not guilty ; and 
upon that verdift the judgment of the Court was entered 


1809 . 

V7oodfof» 

againjl 

Ashlit^ 


(/i) He dted Regina v. Rlodetf z Ld.Ray, 88S. Weekly v. 

I l.d Rtiy> and Fitzlugb Dtaningtorif t Ld. Rjy^ and Sutt9n 

V, Fcrrif 3 IFij* 379* 

[b) 2 Term Rep 131 . {<) R^'p* 517 . 

thftt 
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1809. 

WoouroRD 

againB 

AsHI^gy^ 


that he fhould go thereof acquiUed : and this was held fulli- 
cient {c). The redundancy therefore in this cafe may 
be rejected where the fabftance of the acquittal is 
dated. 


LordELLENBOROUGH C. J. It is a fubftantial allega- 
tion in the declaration, that the trial which is one thing, 
and the acquittal which is another thing, both took place 
in the court of our Lord the King before the King him- 
felf whereas by the record it appeared that the trial 
was before me in the court ^of nifi prius, and the ac- 
quittal was by the judgment of the Court in Bank: and 
indeed it is impoflible that there could have been a jinlg- 
ment of acquittal at oi/i prius. 


The other Judges concurred; and in the courfe of the 
argument Bayiey]. obferved that iIm; words afterwards on 
the day and at the place lajt within tneftiioned, before tlie 
within-named Edward Ld, B, &c.*' was the llatemcnt 
of the podea indorfed on the NiQ Prius record, and had 
reference to the time and place of trial Jail mentioned in 
that record in the'diftringas; that is, ** on Tufday next af- 
ter the end of the term at Weftminfler in the co. of M. in 
the Great Hall of Pleas there.” The intermediate day dated 
is the return day given in Bank; which is after the trial 
had, and when the judgment of acquittal is given. And 
this was faid by Mx. Dealtry to be the invariable manner 
of making up the records in the Crown Office. 

Rule refufed. 

(•) It was held fuRicient by conflrulng (hr words reddendo finguKi 
fin^ulis, that tl<e plaintitf was duly ai.quitted ky the jury, i. c. found rot 
guilty of tl>e fjftb alleged againfl him ; and in a lawful manner a:qmttci\ of 
the prtmifes, &,c. i. c. by the jiRlgment of acquittal pronounced by the 
Court. 
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Wright againjt Shiffner. 

^^HIS was an a£iion upon a policy of infurancc on Afliipbcing 
freight of the Bellona “ at and from Surinam ^ and Uom Surinam^ 
all or any of the IV'eft India iflands (except yamaica) to 
London, warranted to fail on or before the ift of Auguft war- 

1807 ” In faft, the veffd did fail before the ift of Au- ramy fan 00 
puft from Surinam^ where fhe had taken in her homeward 

^ '« IS fatihfied by 

cargO| and arrived at Tolrtola^ one of tlie India ^ip failing 

•n 1 /'ll Surinam, 

jllcmds, on the 4th, to find the convoys but the proper her laft port of 

convoy having before that time failed with the trade, flie 

afterwards took failing inftru£lion|^ from another (hip as TorJ/^rnthe^ 

convoy, and was lolt in her voyage home. The under- toy, ^though me 

writers contended, that by the terms of the policy the not faiifrom 

veflel ought to have faHed from the laft of the fVeft India « one of the 

, . r I mjilndia 

iflands at which ftie meant to touch on or before the id iAands, dirc^ 
of Auguft ; and that her failing from Surinam for Tortola Jn^rwaldi! 
fo as not to arrive there in the ordinary courfe till the 4th, 
and confequently not being able to fail^ from Tortola till 
after the 1 if, was a breach of the warranty, and precluded 
the plaintiff from recovering. The jury, however, under 
the diredlion of Lord Ellenhorough C. J. at the trial, being 
of opinion that there was a bona fide compliance with the 
terms of the warranty, according to the meaning of the 
parties, found a ycrdi£l; for the plalhtiff \ vyhU:h 

The Attorney-General now moved to fet afidc, upon the 
ground of mifconflru£lion of the warranty; confidering 
the objeff of it to have been to fecure the final departure 
of the ihip from the lad of the Weft India iflands at which 
meant to touch, on or before tlie id of Auguft \ 

7 otherwife 


s?s 

1809. 
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1809. otherwife, by going from one to another after that period, 
lier (lay might have been protrafled to an indefinite 

WmciiT . 

pCflOd. 

SiliFF N FR. 

Lord Eilfnborough C. J, Is it not the fame in 
fuhflance as if the fnip were warrr^nted to fail from her 
lad loading port on or before the i(l of Augujl? I con- 
fidercd that the warr.^nty w,is f.nisfied by hrr fruling from 
Sfdrinam^ which was her laft loading port, before the ift 
ti{Aitgt 4 ft j and that the iniroduflion cf all or any of the 
Weft India iflands” was merely for the benefit of the 
alTured in cafe the (hip (hould have been tiiking in cargo 
at any of thofe iflands where her homeward-bound voyage 
was to commence. 

Bavley J. afked whether Tortola Jay in the courfe of 
her voyage home from Surinam ; and being anfwerect that 
it was ufual to feek the convoy there; he obferved, that 
the veflcl might then be faid to have failed on her voyage 
homewards before the ift of Auguft. 

Per Curiam^ Rule refufed. 


jFrr%, Phillipson and Another again/I Mangles. 

lOtll. 

An allegation in T N an a£l;ion for a falfe return to a tedatum fieri facias 
with aprout again d the bail, the declaration dated that the plaintiffs 

ThTpiaintiffr in thc 48 G. 3, in B. R. by the confidcratioii and Judgment 
t/'rhlcotrr'^^ of the fame Court recovered againd E, N. and J, C., bail of 
the bailf which was adjudged to the plaintiffs in and 

rot piovcdby by the faid Court for their damages by them fudained as 

the produdHon * os 

of thc recog- 
nizance of bail and the fclre facias roll, which lattrr concluded In the common 
form — Therefore it is i.on(idcred diac the plaiiuitfb tbiir KArrcution ihtrcupon a^^odt the 
bail: ror this is an au’atd of o; at moft a of and nor a ju.tgment 

to rccovtr. 

weU 
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well for not performing certain promifes made by the faid 
P. N, unto the plaintiflfs, as for their cofts and charges, 
&c. whereof the (aid it. iV. and J. C. were convifted ; 
prout patet per recordum. The proof of this averment 
was an ofiice copy of the recognizance of the bail, and 
an office copy ol the feire facias roll, which concluded in 
the common form.— Therefore it is confidered that the 
iaid plaintiffs have their execution thereupon againft the 
bail. And no other judgment Is given. Upon this vari- 
ance the plaintiffs were nonfuited at the trial before Lord 
Elienborcu^Ij C. J. at the lafl fittings; and Gavrow now 
took the opinion of the Court upon the conformity of the 
proof with the ailegation, by moving to fet afide the non- 
fult, on the ground that an award of execution is in 
cited a judgment or adjudication of the Court. But the 
Court were all of opinion that the objedion was well 
founded. And 

Lord Eli ENBOROUGII C. J. fald. It is an award of 
t.\€cution and not a judgment properly fo called : the alle- 
gation therefore that it was a judgment was not proved. 
But making the mod of the argument, and admitting 
that it may be called a judgment^ as being an awaid of 
fomcthlng by the Court, dill it is not a judgment to re* 
eover^ as alleged, but a judgment (fexeiuthn. 

Le Blanc J. The allegation Is that by the judgment 
gf the Court the plaintiffs recovered^ &c. ; that is, that the 
plaiiulffs had judgment to recover : but the record only 
proved that they had judgment of €xe(:ution\ or more 
properly fpcaking, it is an award by the Court of exe- 
cution. 
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A devlfe to the 
teftator's wife, 
of ** all his pro* 
ptrty both per* 
ibnal and real 
for ever,** paflbs 
the fee in the 
real eftatc : and 
the devifor's 
intent to ufe 
them in a more 
reft rifted fenft 
U not fhewn by 
a fubfequent 
claufe of the 
Will, whereby 
irftcr her deceaje 
he gave anaidi- 
tionul annuity to 
a perfon to 
whom he had 
before given a 
fmaller annuity 
preceding the 
devife 10 (he 
wile. 


cases in MICflAELMAS ‘term 


t)OE , on the Demife of the Baronefs Lady Dacre, 
againjt Roper. 

JN this cje£tment for an undivided fifth part of certain 
lands in the county of Denbigh^ a verdift was taken 
fot the plaintiff, fubjedl to the opinion of the Court on 
the following cafe. 

Lord Dacre being feifed in fee of the premifes in quef- 
tlon, by his will dated the 25th of Auguft 1790 devifed 
thus. ** I Trevor Charles Ld. Dncre^ being defirous to 
fettle my worldly affairS) &c. do make this my laft will, 
&c. Item, I give and bequeath to G. Pickerings my 
coachman, an annuity of 40/. per annum to be paid him 
quarterly^ and to commence the quarter before my dc- 
ceafe, provided he lives with rtie at my deceafe ; if not, 
this annuity to be void. Item, I give and bequeath to 
EUz. Simons i if living in my fervice at the time of my 
dcceafe, an annuity of 20/. per annum, to commence the 
quarter d^y before my dcceafe. If llie has left my fer- 
vice, the annuity to be Void. Item, I give and bequeath 
to my coufin Blaytiey Roper an annuity of 400/. per an- 
num, to be paid him quarterly, and to commence the 
quarter day before my deceafe. Item, 1 give and be- 
queath to my dear w ife Mary Jane Dacre all my property 
both perfofial dfid real that I am pofTeflVd of now, or may 
be poffelTed of at my deceafe, either in land, houfess or any 
other defeription of property ^ for ever* After her deceafe I 
give and bequeath to my coufin Blayney Roper an addi- 
tional annuity of 1000/. per annum. I do conftitute and 
appoint my dear wife Mary Jane Dacre my whole and 
foie executrix.” Lotd Dacre died on the 3d of July 1 794, 

leaving 
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leaving Alary Jane Lady Dacre^ his wife, and alfo Ger* 
trade Baroncfs Dacre^ the leffor of the plaintiflF, his only 
fifter and heir at law, him furviving. Upon Ld. Dacre's 
death, Alary Jane Dacre his widow entered upon the pre- 
mifes, and continued in poiTelEon thereof until her death, 
on the nth of September 1808, without ilTue •, at which 
time the defendant, claiming as devifee under her will 
whereby (lie devifed the fame to him, took pofleflioti 
thereof. The queftion for the opinion of the Court was, 
whether Mary Jane Lady Dacre ^ the widow of the tefta- 
tor, took under his will an eftate for life, or in fee, in the 


1809* 

Doi, 
LeflVe of 
Baroncfs Lady 
Dacii, 
azainji 
Rorsa* 


premifes in queftion. If flie took for life only, the ver- 
did: was to (land : if In fee, the verdidi was to be entered 


for the defendant. And cither party were to be at liberty 
to turn this cafe into a fpccial vcrdi£l if they wifhed to 
bring a writ of error. 


Hargrtrijc^ for the plaintiff, admitted that by the dc- 
vife to Alary Licly Dncre of all the tclVator^s property 
both perfonal and rfeAl, X’C. for ever,’' without more, (he 
would have taken a fee ; but he contended that the fub* 
fcquent deviO, after her deccafe^ of an additional annuity 
of 1000/. per ann. to Blaney Roper , fhewed the intention 
6f the teftator ciiat his widow (hould only take an eftate 
for life ; fuch dtvife over, after her deceafe^ of a part of 
the property before given to her, ftiewing that her eftate 
Sn it was lo determine on that event ; and thofe words 
being equivalent in the experience of all conveyancers to 
the words from and after the determination of that 
eftate." And though this be only a partial devife over, 
yet it equally evinces thaft the teftator by having firft given 
her all his property, both perfonal and real, for ever," 
without adding words of limitation to the devife of the 

realty, 
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Doe, 
Leffee of 
Baroncfs Lady 
Dacre, 
againjl 
Rofjir. 


realty, did not mean that (lie fliould take an abfolute eftate 
in the realty, but only in the perfonalty. And theie was 
no neceflity for the uftator to dtvife over the fee to the 
heir, in order to found this conflruftion of the will ; for 
the law gives the eftate w^hicli is not devifcd away to the 
heir, charged with the partial devifeover. Neither is it 
any argument for the defendant to fay that this is a 
mixed devife of real and perfonal eftate, and that the 
devife of the perfonalty being abfjlute, it ought for con- 
formity fake to-be taken as conclufive of the teftator’s in- 
tention to pafs the realty alfo abfolutcly; for the difpo- 
fition.of ihe two fpecies of property is governed by differ- 
ent rules; and it is only in indulgence to the prefumed 
Ignorance of teftators, that a latitude of difpofition in the 
cafe of real property has been allowed to them in wills, 
by which they have beerj permitted to pafs the fee by ge- 
neral words of devife, exprcfllngtby neceflary implication 
fuch an intention, without sfdding words of limitation or 
mhciitance. But that indulgence, which has grown up 
by degrees in the law, is ftili limited to cafes where from 
the plain meaning of the words no doubt can be enter- 
tained of a teftaCor*s intention to pafs the fee : and if fuch 
intention be at all doubtful, either from the words of the 
particular devife, or from other provifions in the will 
which indicate a different intent, the iiile of the common 
law will prv.vail, winch requires words of limitation and 
inheritance to pafs the fee from the heir. The word 
prolyerty^ it mull be admitted, is a potent word in a will to 
pafs the teftatoi'b intcreft in the land'as well as the land 
itfclf ; and fo it was confidercd by Lord Mansfield ia 
Wogan v. Jiidjon («): but ftill it has never yet been de- 

{a] Coicy. 304. and vide Die \ , Lainehbury, ante, 190- 


termined 
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tcrmincd of itfelf to carry a fee, like the word eftaU{a)i 
eras the words ‘‘ all I am worth,” which were held ia 
a late cafe {b) to carry real ellate, notwithftanding a con- 
trary decilion in Bo*wtnan v. Mtlhank (^•), upon the words 
« all to my mother ” Here, however, it is not left to 
implication or conftruAion to include the realty in the 
word property^ as the words perfonal and real are added ; 
and here are alfo the words for ^ever^^ added, from 
whence, though they would not be fufficient to pafs the 
fee in a deed (rf), it may be admitted that an implication 
would arife upon a will (.e) of the teftator^s intent to pafs 
the fee, uolefs there be other words to repel that infer- 
ence. In the 15 H. 7. > u & 12. the queftion arofe 
upon a teftamentary declaration of ufes by one who had 
before enfeoffed truRees for that purpofe; and FiAeux 
Chief JuRicc faid, incidentally, that if one make a will 
that y. 5. (hall have his l^d fir ever during his Itfe^ he 
(hall only take for life, becaufe the latter abridged the 
intereR given by the preceding words. And Perkins [f)f 
/•557* f^y*! >1 lands be devifed to J, 5 . to have and 

to hold to him forever^ it feems thaj by thefe words the 
devifee (hall only have an eRate for ^ife } fpr the words 
fir ever cannot extend further than to the devifee himfelf, 
becaufe no other perfons are named. But the point 

(«) Upon the force of the word ejiatcio carry a fcHn a devife, he re- 
ferred to mikinjon V. Merryland, Cro, Car. 447- Kerman V. Jobnfin, 
Stf. i8i. *93. Reenjft v. ft^inningtw, 3 45 * 

« Sh9W. 395 . Barry V. EJg€W9rt&f 1 1. IKm. 514 * Barnet V. 

8 Vej. Jan. € 04 . 

(*) Huxttp V. Bncman, i Bn. Ci, Caf. 4 J 7 . («) « Ctf. Mr. lo*. 

(<0 rAt.f. I. 

(0 C» lAt. f. 585, $?6. Fits M'- Dtvife,^/. to. and 1 j ff. 7./*. 1 1 , it. 

(/) The learned Counfel obferved that Ld. Ceie fpoke vreU of Ptrlmt't 
Trraiifr, in the preface to hit loth Report, p. ai.i 

VoL. XI. M m 
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fitems not to have been then fettled, for he adds a qu»re. 
And at that time it appears by the fame book to have 
been confidered, that a devifeof land toj. S, to have and 
to hold to him and his ajftgns would pafs the fee : fo to 
S. and his afligns for ever : affigns there might have 
been taken to mean afligns in law. But Ld. Qoh in his 
Comment on Littleton (u), which was publifhed after 
PerlinSy fays, that a devife to a man and his afligns, with* 
out faying for ever^ gives but an eftatc for life. Here, 
however, ;the conftruftive intent to pafs a fee by the words 
for ever is rebutted by the fubfequent charge upon the 
fame lands of an additional annuity to Bkyney Roper^ to 
take place after the decenfe of the devifee Mary Lady 
Dacrtt [Lord Ellenborough C. J. If you can eftablifli that 
a further charge on the e(late.> in cafe the annuitant fur- 
vived the devifee of the land, is the fame thing as a de- 
vife over of the land itfelf, you will advance the argument 
in favour of the Icflbr,] It equally ihews that the tefta^ 
tor did not mean to pafs the fee by the former words of 
devife. But it is fufficient, according to Wild^^ cafe (i), 
if it only render h^siintent doubtful, to turn the fcale in 
favour of the heir at law, who according to the judgment 
$f the law will take the fee, if it be not pafled to another 
by words of limitation or inheritance : a rule which ap- 
plies to the ^evifees of the feveral annuities in this will^ 
which being given to them generally, without faying for 
life, the charges only enure for their refpe£livc lives. 
The cafe which comes neared to this is Chycke\ cafe (c) ; 
which was a devife of “ the fee ftmpleol my houfe in S. to 
Alice Ludlanip and, after her deceafe^ to William her fon,” 


(«) ^0. Lit , 9. 1 . (^] 6 Rtf . 16. k * 17. 

[c] This cafe is properly iBtitlid Mthtr v. Rajmttd, Senittf 300. S. C. 
3 j|7< «. and 1 M 51. 


which 
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which William was her heir: and according to the reports 
in Benloe and Anderfon^ it was held that Alice took but an 
eftate for life, with remainder in fee to her fon. Dyet^^ 
report however ftateS) that Alice was held to take only a 
prefent life eftate, with remainder to her fon alfo for life, 
remainder to hcrfclf in fee. If the two firft- named re- 


1809. 

Doe, 
Lelfee of 
BaroneU JUd/ 

Dacrs, 

a^amfi 

Rorcft. 


porters be right, the cafe bears ftrongly in favour of the 
heir at law ; and it will not bear againft her, if the lat- 
ter be right, by reafon that the fee ftmple was there ex- 
prefsly devifed. 


Wigley contra was ftopped by the Court. 


Lord Ellenborough C. J. From the firft moment 
of my reading this cafe, until the conclufion of the argu- 
fnent, which has exhibited all the learning which could 
be brought into the field,*l have not entertained the lead 
doubt as to the conftruftion of the will before us, nor is 
there any reafoiiable ground on which the meaning of it 
can be doubted. The teftator certainly meant to give 
the fee in his real eftate to his wife L^idy Dacre^ fubjcdl 
to particular charges of certain annuities, amongft the reft, 
to an annuity of 400/. per ann. to his coufin Blayney Rom 
per^ to be extended to iooo 4 per ann. more, if he furvived 
Lady Dncre, He meant only to faddle tl^||pftate with tho^ 
charges firft mentioned during the lifetime of his wife, 
but if (he happened to die before his relation Blayney 
Ropery he meant to charge it with an additional annuity 
of 1000/. more for the life of B. R. But fubjedi to thefe 
charges, whether greater or Icfs according to the event, 
be gives to his wife all his property both perfonal and 
real, &c. either in Uni, houfes, or any other deferiptioa 
of property f^r ever.** How can words be ftronger to 
M m a (hew 
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(hew an intention to pafs the fee ? He might> irtdecil'r 
have fpared himfelf the labour of particularizing the fe* 
vcral fpecics of his property, to (hew that he meant to 
include landed property ; for a dcvrfe of all his property 
for ever would have carried the fee. That a devife c( 
land to 3 man for ever would carry a fee has been fettled 
without queflion from the 22 Ed. 3. (a) to the prefent 
day, with the fingle exception of the doubt expreiTed by 
Perkins in the palTage cited. The fame law is recognized 
in Littleton^f. 586. and in Lord Coke\ comment on that 
fcftion, and upon f i. in Co. Lit. 9. b.^ where he fays, 
that if a man devife land to another in perpetuum, a 
fec-fimplc doth pafs by the intent of the devifor.” But 
as this is only a conftruflive intention to pafs the fee, if 
the meaning of thofe words be abridged or reftrained by 
other words in the will, (hewing an intention to ufc them 
in a qualified fenfe, the conftruflion of them would be 
qualified accordingly. The queflion then is, Whether 
there be any fuch qMalifyi^ig words in this will ? The 
only thing relied on is the additional annuity given to 
Blayney Rtpfi^ the deceafe of the dcvifoi’s wife, 
which is faid to be a partial devife over, and to be equi- 
valent to a remainder over, after the determination of her 
eftate, in fo many words. But taking the whole toge- 
ther, the will^poris no more than this; (and though 
if the words Wd been iranfpofcd It might perhaps have 
been exprefled more clearly, but flill the words as they 
ftand are fufliciently clear ;) I give all my property to my 
wife for ever, fub]c£l tp fuch and fuch annuities, one of 
which is an annuity of 400/. to Blayney Roper ; and if 


{•) Fit^LMr. Devife, ft. ao. ftates ilie law to be fo from the Year- 
book of M. 16. andEr«,j^br. Devife, //. 33. States tbe fame 

from Fitxberhrt, and refers alfo to the fame Year-book. 


B.R. 
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S. R. furvlve my wife, I give him an annuity of lOooA 
more. How then can the giving of this additional an- 
nuity be faid to (hew an intention in thedevifor to rctrafb 
the devife of the fee before made to his wife ? He un- 
doubtedly meant to give her the fee, fubjec^ to the 
charges of all thefe annuities. 


1809. 

Doe, 
Leffce of 
Baionefs Lsirly 
Dacri, 

againlt 
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Grose J. This is a queftion of condruftion, depend- 
ing on the intention of the tellator, as it is to be colle£led 
from the woeds of the will. He begins by giving an- 
wuitics to three perfons fcverally: fubjeft to thefe, he 
then gives all his property, both perfonal and real, for 
ever, to Lady Dacre^ his wife ; but if one of the annui- 
tants furvive her, he gives him an additional annuity. If 
he had given all his eftatf, real and perfonal, to Lady 
Dacre^ charged with thefe annuities, it is not difputed 
but that the fee would have paffed: then is it not the 
fjinc thing when he gives her all his property, real and 
perfonal, forever, fubjedt to thcfCjannuitics ? 

Le Blanc J. The Court has had*aU the ailillancc in 
the con(lru£lion of this will that th^ingenuity and ability^ 
of an advocate can afford in favour of tpf h^ir at law, 
and therefore it is not neceffary to let the dafe (land over 
to another day, in order to hear the defendant’s counfel, 
when the Court have no doubt upon tlH^fubjefl. The 
quedion depends on the intention of the tedator, to be 
colle£led from the will. And it has never been doubted 
that a devife of a man’s edatc for cver’^ would carry 
the fee ; and that I confider as the judgmeej^ of the law 
upon the condru£lion of fuch words in a will: and the 
only queftion in fuch a cafe could be. Whether any thing 
appeared in the will to (hew that the tedator meant to 
Mm3 give 
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i8o<>. give Icfs than the fee. Now herC| Lord having 

’ given annuities to feveral perfons, devifes to his wife, in 

^ Lerrc of ^ the moft general words, “ all his property, both perfonal 

Dv*cke, and real, for cver.’^ This (hews his intention to give her 

Kotfji. the fee as clearly as if the devife had been in fo many 

words to her and her heirs. It is not indeed denied that 
the words of devife to her, flrft ufed, would carry the fee ; 
but the argument in favour of the heir at law is built 
upon the fubfequent words giving an additional annuity 
to Blarney Roper after her deceafe^ as Ihewingi it is faid, 
an intention in the devifor to limit the general meaning 
of the former words : and if there had been any fuch 
intention exprelTed in the fubfequent part of the will to 
limit the extent of the firft devife to her, and to (hew 
that the words were ufed in a more contracted fenfe, 
though the firft limitation had beet\ to her and her heirs, 
^e Ihould have given effeft to the intention fo exprefted. 
It is argued that the giving of the additional annuity, 
after the decenfe of Lady Dacre^ is a partial devile over, 
which fliews that he did not mean to give her the fee : 
but it is only an additional charge on the eftate before 
given to her, in cafe the annuitant Ihould furvive her, 
and is not at all inconfiftent with the former devife to 
her of the fee. It rather (hews, that during the life of 
his wife he was defirous that (he (hould enjoy the eftate 
incumbered wit*K a fmallcr annuity than what he meant 
the annuitant to have in cafe he furvived her. But this 
can never be conlidercd as a remainder i for the teftator 
docs not give Blayney Roper any portion of the ^ate after 
the deceafe of his wife, but merely an increafed annuity 
or charge upon it. No doubt, therefore, can be enter- 
tained of the intention of the teftator to give his wife 
the fee : though if there had been any doubt of that, I 

agree 
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agree that the heir at law would have been entitled to 1809. 
the benefit of it. 

LeflVc of 
Barontfs Lady 

Bayley T* If the cafe could have admitted of any Dacrb, 
doubt, I fliould have wiflied to have heard the argument Kor^n. 
on the part of the defendant and the reply ; but every 
argument having been urged by the plaintiff’s counfel 
which ingenuity can devife, and the Court having no 
doubt, it would anfwer no good purpofe to delay giving 
our judgment. It has been fettled for centuries that a 
devife of land to a man for ever will give him the fee by 
the intent of the devifor : but the meaning of thofe words 
may be qualified, if a different intention appear from 
other words of the will. No fuch different intention, 
however, is to be collcftcd from the fubfequent devife of 
the adviifional annuity to Blayney Roper after the deceafe 
of L.'idy Dacre i but tlie whole intent to be collefted from 
all the words of the will may be carried into effeft by 
giving the devifee, Lady Dacre^ the fee, fubjcdl: to the 
feveral annuities. It is faid, however, that thefc annul* 
ties, though given in general terms, only operate for life ; 
and that the devife to Lady Dacre being alfo to her, gc* 
ncrally, without words of inheritance, fhould have the 
fame conflruclion ; but there is an effential di(lin£lion 
between the two ; the word annuity alone imports that 
it is only to enure for the life of the annuitant; but the 
words of devife to the wife,yir ever^ irpport a fee fimplc- 
Then it is faid that the additional charge on the eftatc is 
given after the wife's deceafe ; but that does not vary the 
legal intereft which the teftator had before given her in 
the cftatc. He does not give to Blayney Roper any part 
of the property itfelf, but only a charge upon it ; and 
it amounts to no more than if he had given in exprefs 
M m 4 words 
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^fhurfJaj, 

JVot;. i6ch. 

Where a de- 
ponent had been 
a few days be- 
fore difeharged 
out of prilon, 
but by permif- 
£on had Aili 
continued to 
lodge there at 
•ight, having 
no other place 
of refidence, 
his deferibing 
him felf bona 
fide in an aili- 
davit in court 
as /ate of fuch 
prifooi is fuffi- 
cient to faticfy 
the rule of Court 

o£M. 15 Car, a. 
ordering the 
true place of 
abode of every 
perfon making 
affidavit in /?. jR. 
to be inferred. 
But a deponent 
who had left 
one place of rc- 
fidence, and 
reftded in nno- 
^cr, would nfit 
fitCisfy Che rule 
by deferibing I 
himfelf as iate 
•t tile tormer* 


words to Bfayney Roper a charge upon his eftate of 400/. 
a-ycar during the life of his wife ; and if he furvived 
her, an increafed charge of 1400/. a- year. There ap- 
pears therefore a plain and manifeft intent to give the 
wife a fee by the words of devife to her, and there is no-, 
thing to control the meaning of thofc words in the fub- 
fequent part of the will. 

Poftca to the defendant, 


Sedley againji White, 

Y AW had obtained a lulc up«n the plaintifT to fliew 
caufe why the bail-bond (hould not be dclivert'd up 
to be cancelled on the defendant’s entering a common 
appearance ; which was founded upon an objedion to the 
affidavit for holding the defendant to bail, wherein the 
plaintiff deferibed himfelf as •• late in the Compter prifon 
of Giltfpur^ ftreet in the city of London** And it now 
appeared upon affidavits that the plaintiff for fome lime 
prior to the aBih of January lad was a prifoner there, but 
had been difthargrd on that (Jay, and having no particu^* 
lar place of refidence in town was by the curtefy of the 
gaoler permitted to lodge at night in the prifon, and had 
done fo up to the 31(1, on which day the affidavit in 
quedlon was made. It was thereupon objeded that 
** late of the Compter prifon” was not a proper addition 
of the place of icfidence of a deponent as required in 
every affidavit by the rule of court of A/. 15 Car, t. {a), 
by which it is ordered that the true place of abode, and 
the true addition of every perfon who fliall make affidavit 

(-) R. ef 0. B it. 


in 
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in court here, (hall be inferted in fuch affidavit. And he 
now contended that the deponent Tti^ng hlmfelf to be 
late of fuch a place was not a compliance with the rule, 
which required him to ftate his place of abode at the time 
of making the affidavit : the word late might, he faid, be 
uftd at any time after the party has changed his abode to 
avoid being traced. 

Reader was now to (hew caufe. But 

The Court thought the defeription applied well enough 
to the. peculiar fuuation of the deponent at the time; he 
having then recently been difeharged out of the cuftody 
of the keeper of the prifon, and therefore having ceafed 
to he a prifoner, though by permiffion of the keeper he 
had up to the day of making the affidavit lodged at night 
within the prifon, and had acquired no other determined 
pljce of rcfidence : there appearing to be no intention to 
miflead. But Lord Ellenborough C* J. obferved in anfwer 
to LaweSf that when a party had left one refidence and 
redded in another at the time of making the affidavit, his 
defcribirig himfclf as late of the place where he had ccafed 
fo refide, would be conGdered as an cvafion, and would 
fatisfy the rule. 


1809. 

SkOL FT 
White. 


Rule diTcharged* 
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Trtday^ 

Nov. 17 th. 

By the poft- 
horfe duty 
of the 44 Geo. 3. 
<. gS. Schedule 
B. if the hiring 
be by the day, 
and the diAance 
be afeertained, 
as wlure the 
hiring is to go 
from one cer- 
tain place loan* 
other, the duty 
IS payable by 
the mile ; if the 
dil\ance be not 
afeertained, it is 
then P'lyabic by 
the day s and 
the poftmafter 
letting the 
borfes, and not 
accounting for 
the duty ac- 
cordingly in the 
Aamp-ctfice 
w^eekly account 
is liable to a pe- 
nalty of 10/. 
tinder the 
A. 4S G. 3.C. ^8. 
/• 7 . 


Sarg£Aunt and Another again/I White. 

JN debt to recover a penalty of loL under the poft- 
horfe duty a£ts of the 44 Geo. 3. c. 98. and the 
48 Geo. 3. c. 98. /. 7. the declaration ftated, that the de- 
fendant at the time of committing the offence after-men- 
tioned was a poflmaller ufually letting horfes to hirci and 
duly licenfed for that purpofe, and the plaintiffs were 
the farmers and colleffors of the duties on horfes let to 
hire for travelling poll or by time within the county of 
Middle/ex \ and that the defendant after the pafling of the 
flat. 48 Geo. 3. c. 98. and within fix calendar months be- 
fore the commencement of this fuit^ viz. on the 15th of 
March 18091 did let to hire for a period lefs than a8 
fucceflive days, viz. for one day only, two horfes to be 
ufed in drawing a poft-chaife upon a public road from 
BiJbopgate-Jireet in Middlefex to Rumford in EJfex^ and 
back again, from Rumford to Bfhopgatejireet^ being a 
diftance in the whole of 24 miles \ and which diilance was 
afeertained at the time of fuch letting to hire ; and the 
faid horfes were on the day and year aforefaid ufed in 
going and did go fuch diflance in purfuance of fuch let- 
ting to hire 5 by reafon whereof there became due to the 
plaintiffs, as fuch farmers, for the duty payable on fuch 
letting to hire, hcc. 6 s. And then it averred, that though 
the defendant afterwards, on the 8ih of April 1 809, made 
out an account as and for the ftamp-oiHce weekly account 
required of him as fuch poflmafler and licenfed perfon, 
including the day on which the faid horfes were fo let to 
hire, 8cc., and delivered the fame to the plaintiffs as fuch 
farmers, &c. as and for the (lamp-ofTice weekly account; 
yet the defendant did not infert therein, or in any ftamp- 
a office 
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office weekly account of his> the amount of the duty pay- 
able in refpeft of the fame horfes upon the faid hiring, 
but neglcftcd and omitted fo to do; and on the contrary 
thereof inferted in the faid account fo carried in and de- 
livered by him as aforefaid 3/. 6d» as and for the duty 
payable on the aforefaid occafion of the letting to hire the 
faid horfes ; the faid fum of 3/. 6d. being Icfs than the 
defendant ought to have inferted in the faid (lamp office 
weekly account as and for the duty aforefaid ; contrary 
to the (latute, &c. by force of which the defendant for- 
feited for his faid offence 10/. &c., for which the plain- 
tiffs fue for the king and for themfelvcs. To this there 
was a general demurrer and joinder. 

The flat. 44 Geo. 3. c. 98. fchedule B. (page aop.) im- 
pofes a duty on every horfe, hired by the mile or ftage to 
be ufed in travelling in Great Britain^ i \d. : and on 
every horfe hired for a lefs time than a8 fucceffive days 
for drawing on any public road any carriage ufed in tra- 
velling poll or otherwife, (if the diftance at the time of 
hiring fuch horfe (hall be afeertained) for every mile fuch 
horfe (hall be hired to travel, i \d, : and for every horfe, 
fo hired as laft mentioned, in any cafe where the diftance 
fliall not at the time of fuch hiring be afeertained, for 
each day for which fuch horfe (hall be fo hired is. gd. 
Then the ftat. 48 Geo. 3. c, y8.^ which extends the period 
for letting to farm thefe duties, requires by yi 7. that 
perfons licenfed to let horfev to hire (hall keep one ac- 
count of thofe let by the mile or ftage, and a feparatc 
account of thofe let for any period of time lefs than 28 
days, and the number of miles the fame (hall be hired 
to go where the diftance (h ill be afeertained ; under pain 
of forfeiting loL in cafe of rcfiifal or negle£l fo to do. 

In the prefent cafe the hiring was for the day^ but the 
iljletnce was afeertained^ being from one certain place to 

another 
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;iiioilier and back again: and the quedion made in argu« 
ment was> wheiher thougli the podmader did not charge 
the traveller by the mile, but by the day, he were dill 
bound to account for the duty by the mile i 


Richardfon for the defendant contended in the nega* 
live, and relied principally on the dat. 25 3. c.^i, 

f* 4. which impofed the fame duties as the latter datute^ 
didinguifliing between a hiring by the mile or dage, and 
a hiring for a day or lefs, where the didance was afeer- 
tainedj and where it was not afeertained : yet by / 12. 
of that afl only two fpecies of tickets are ifluable, one 
denoting a hiring by the mile^ and the otiicr a hirlngy^r 
rArtiiy, according to which the danip-officc weekly returns 
were to be made. And by the dat. 48 G. 3. e. 98. f. 7. 
all the regulations, direfllons, forfeitures, and penalties 
contained in the 25 G. 3. relative to the damp^odice 
weekly accounts, not thereby altered, are to remain in 
force. He alfo referred to /. 23. of the 25 C. 3. whereby, to 
prevent evafions in filling up tickets where the horfes are 
hired to return in Icfs time than two days, and the didance 
lhall be afeertained, it is enabled that where any licenfed 
perfon diall let to hire any horfe to return in lefs than 
two days, ami the $:umber of v%ilts^ in dead of the words 
for a dayyfuall be inferted in fuch ticket ^ every licenfed per- 
fon fliall fill up the name of the place to which the horfes 
are hired to go, and the true number of miles, ^c. on 
pain of forfeiting 10/, &c. iFrom whence he faid it 
feemed to be left in the diferetion of the colle£lor ifluing 
the ticket, in cafes where the hiring was for lefs than two 
days, either to idue a mile ticket, or a day ticket. And 
he argued that the legiflature bad not provided for the 
cafe of hiring by the day when a day ticket Is ilTued, if, 
bccaufe the didance was afcertainedi a mile ticket may be 

1 1 demanded 
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Reminded by turnpilce-^Mte-kecpcrs ; for each of thefc 
may demand either the day ticket, or an exchange ticket 
in lieu of the mile ticket, which is left with the firft 
gatekeeper ; but where a day ticket is given, there is no 
exchange ticket. 

Ahhoti was to have argued for ihc plalndds; but 

STA# Court {Grofe J. abfent) were all fatisfied that where 
the diftance was afeertained, though the hiring were for 
a day, the duly was payable by the mile, by the exprefs 
words of the a£k of the 44 Geo. 3. And if the hiring 
were by the day, and the diftance were not afeertained, 
the duty was then pay»ible by the day. No argument, 
they faid, could make it plainer. And if there were de- 
feflive provlfions In other parts of thefe afts, the legifli- 
turc mud fupply the remedy; but the words of the pro- 
vifion in queflion were quite plain and exprefs. 

Judgment for the Plaintiffs. 


1809. 

SAtCKAUNT 

agatnft 

WHiTt. 


Blackett and Another againjl Smith. Friday, 

Nqv. 17th, 


^HIS was an a£lion for money had and received Tiic ft. 3917. 3. 

againft; the treafurer of the JVeJl Jmiia Dock Com- 
pany, which was tried before Lord Ellenhorough C. J. in dU- 


Middlefex, when a verdifl was taken for the plaintiffs, 

for 8rf. damages, fubieft to the opinion of this Court cargoei 

, in the Dock^ of 

upon the following cafe : the jndm 

Comp.4ny “ the 
<• uic ot the 

** Light Dock for a time not exceeding lix months from tl>e time of unloading/’ on pay. 
ment of the tonnage duty of 61. payable on the entrance of fuch fhips into the Im- 
port Dock, does not entitle the owners to /hip ftoies intended for the ufe ot fuch /hip» as 
part of their outfit, over the wharfs of the Light Dock, without payment of wharfage 
snd porterage, as in cafe of other goods /hipped by way of merchandize on cheouiwaid. 
bound voyage : alicer, as to necelfartes intended for the prefenc ufe of fueb fhips while 
tying in the Dock during the time allowed by the aft. 


TU 
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The (hip Speculator^ of which the phintiflFs arc owfierSi 
on the 17th of January 1809 arriverl in the Weji InJim 
Docks with a cargo from the IVe/l Indies^ and the plain- 
tiffs duly paid to the W'e/t India Dock Company the rate 
or duty of 6 s. ^d. per ton of the (hip’s burthen, purfuant 
to the diredlons of the ftat. 39Gfi>. 3. r. 69. /. 137. 
The cargo having been unloaded, the (hip on the 28th 
of February laft entered the Company ’s Dock for light 
(hips ; and on the nth and 13th of March^ while (he 
Diained there, and within 6 months from her unlojding, 
one coil of rope and one barrel of tar were (ent by the 
plaintiffs to the JVeft India Docks, for the ufe of the (hip, 
and placed by them on the .Company’s wharf, (which is a 
legal wharf and quay within the meaning of the faid aft,) 
at the (hip’s fide, from whence they were put on board by 
the plaintiffs, by means of the (hip’s tackle, and without 
any affiftance from the Company’s fervants : but thofc 
fervants were ready and willing and offered to afTifl in 
(hipping the faid ftores,but the plaintiffs objefted to their 
interference. The rope and tar were intended for the 
tfc of the (hip, and were applied to that purpofe. Pre- 
vious to the rope and tar being (hipped, demands of 2d. 
for wharfage and porterage in refpeft of the rope, and of 
6 d, for wharfage and- porterage in refpeft of the lar, 
were made by the Company j being the ufual charges 
made and paid for fimilar goods (hipped as merchandize 
on freight from the legal quays and wharfs within the 
port of London : and if wharfage and porterage be liable 
to be paid for the (lores of (hips in the faid Docks, fuch 
charges are reafonable. Thefe demands however werd 
then objefted to by the plaintiffs ; but the Company re* 
fufing to permit the rope and tar to be (hipped, (although 
they were informed the fame were intended for the ufe 

of 
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of the (hipi) unlefs thofe fums were paid Tefpedlivelyi 
the plaintiffs paid the money, and at the fame time gave 
notice that an aftion would be brought to recover back 
the fame. The queftion was, whether the plaintiffs were 
entitled to recover the faid fums of 2//. and 6i., or either 
of them ? 

Harrifon^ for the plaintiffs, contended that (lores iri' 
tended, as thefe were, for the ufe^^of the (hip, and not 
for merchandize, were not chargeable with wharfage or 
porterage to the Coinpany. The Company cannot im- 
pofe charges at their own diferetion for the ufe and ac- 
commodation of their wharfs, like common wharfingers, 
but are only entitled to receive that which the legiflature 
has given them as the reward of their monopoly. By 
the ft. T9 3. c. 69./^ 86. the Company's quays and 
wharfs are declared to be legal quay^and wharfs for the 
landing, relanding, difcharging, lading and flapping of 
any goods whalfoever within the port of London ; and 
fuch goods are declared by f. to be liable to the like 
tolls, duties, &c. and to the like regulations, as if landel^ 
on or (liipped from the then legal quays or wharfs, except 
in the cafes afterwards fpecified. And thc'i / 137. af- 
certains the rates which kre to b^paid to the Company ; 
and thefe aie, flrff, a dutyjof 6x. 8^. per ton for every 
vcffcl entering the Docks with a cargo from the W^l 
Indies ; and this, it is declared, (hall be accepted in fa- 
** tisfa£lion of the ufe and conveniency of the faid Docks^ 
and all charges of navigating. See, from her arrival at 
<< the entrance into the Docks at B/ackwali until (he (hall 
** be unloaded and moored in the Dock for light (hips, 
&C. j together with the ufe of the Light Dock for any time 
not exceeding f%x months from the time of unloading fuch 

«« pip:^ 


1809* 

Blackctt 
, awainji 

Smith. 



53<5 ■' Cases IN MICHAELMAS TERM 

1809. Jhip** Now the owners cannot be faid to have th^ 

BtACKTrT Light Dock for their (hip, which is part of the 

againfi conhderation for the payment of the 6/. 8^/. per ton rate, 
if they be liable to be charged under the name of wharf- 
age and porterage for all the neceflary (lores pafled over 
the quays and wharfs for the ufe of the (hip, without 
which (he could not be kept in repair or fitted out for any 
other voyage. The ufe of the Light Dock for fo long 
a time as (ix months fb given to her for the very purpofe 
of enabling her to be fitted out there more conveniently 
for her next voyage, than if (he were lying in the body 
of the river, where of poarfe (he would not be liable for 
any fuch demands». , This, con (lru£lion is confirmed, as 
far as it goes, by the ft* 42 Geo. 3. c. 1 13./. 26., which, 
fpeaking of the ^ate appointed to be paid to the Com* 
pany for new veifeis ufing the Dock to be fet apart for 
light yefielB tyhich^'had not'fitft brought in a cargo from 
the Weji Indies^ and confequcntly had not paid the 6 s. SJ. 
rate, recites" that, under the former a£l, veffels which 
had unloaded there, and paid thatT^te, would be entitled 
go into and remain the Xight Dock, without incur* 
ring any additional charge \ and that inafmuch as new or 
other vclTcls might tome.' into the Dock to talc in their 
outward <argQyOX fpb their gresfticf fafety and accommoda* 
tion, without being fo 4 SS aforef aid entitled to the ufe of the 
jhek^ ftree front addition^Uharge^ it proceeds to put fuch 
new velTels on the fame footing as the others on payment 
of a 2>. per ton vate. The cafe'of goods (hipped over the 
wharfs as rarerchandizq falls undet.a different confidera- 
tion, as not being for the ufe of the ftip, and the charge 
of wharfage and porterage for fiich goods has never been 
difputed. But as the Company’s quays and wharfs arc 
pttti^on the fame footing a^ the old legal quays and 

wharfe 



tK Yhe FiIftIeth YeaHl oe GEORGE Ilf- . 

wharfs of the port of London^ it is at all events incumbent 
upon ibemi if they claim any remuneration for the ufe of 
their wharfs beyond that which is fpecifically given to 
them by the a£l, to (licw that the old legal quays were 
accullomed to charge wharfage and porterage for (liips* 
ilores ; a fa£^ which is denied by the plaintiffs ; and the 
cafe only dates that fimilar charges have been paid for 
fimilar goods Jhipped as merchandivsi or freights The flat. 

I Eliz, c. ii. /. 2 & 3. for appointing and regulating 
legal quays within the port of London and other ports^ 
relates only to goods iliipped hy way of merchandize^ 

Eaft^ for the Company^ faidl, that in the confideration 
of the quedion, for what ufes and fervices the i^ates given 
to them by the a£t of the 39 Geo. 3. were intended^ it 
was neceflary always to bear tti mindt that they had only 
a monopoly of the import trade from the ladies t 
but that with refpeft to the export tradci it op- 

tional for anyfliip to (it out and load her outward-bound 
cargo cither in the Docks, or in any part of the river 
below the Blackwall entrance (dr). So far as the mono- 
poly extended, and it was oompulfdry on (hips to ufe the 
Docks, fo far it was tcafon'able and neceffary, for the 
fake of the public, to limit the.compenfations to be paid 
to the Company \ but Where thetp was no ponopoly or 
compulfion, there could be ho neceflity for ahy fuch pro- ^ 
tedion ; but the Company ftood in the fmierituatfbn as 
any Individual dock owner or^wharfinger/ a candidate for 
the cuflom of the merchants, upon the general principle 
of open competition'^ by offering better fecurity and ac- 
commodation, Upon more advantageous terms, than any 
other peifons* In edimating, therefore, the amount of 

(fl) Sut. 3. c. 69. /. 91. 
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the rates, it was reafonably to be inferred that nothing' 
was Included in the calculation but fuch ufes anci fervices 
as the public were under the neccinty of adopting, on the 
one hand, and the Company were compelled to afford^ 
on the other. No* ufe or fervicc but what was com- 
pulfory could, indeed, properly enter into fuch a calcula- 
tion 5 for if the ufe of the thing were optional on the one 
fide, there could be no reciprocity or judice in limiting 
the compenfation on the other. It follows that for every 
fervice performed by the Company, or ufo made of their 
premifes, for which no fpeciil rernuiit^ratioii is direfled’ 
by the aft, they are at liberty to charge what is reafonable 
and fair, like any other dock owner or wharfinger. From 
the very nature of the cafe, and the defign of their inlll- 
tution, this muft apply to the whole of the export trade, 
of which they have uo monopoly ; and therefore it is of 
no importance to the Company whether the iolh^ dues^ 
&c. memioned in the 85th feftion of the 39 GVo. 3. r. 6y. 
as attaching upon their quays and wharfs in common 
with the old legal quays, relate to tolls and dues pay- 
able to themfelves, or to fuch as are of a public nature ; 
{The Court feemed to be fatisfied tliat they regarded the 
httcr only ;] for they would, without any legiflativc de- 
claration, be entiiled to charge for the ufe of their wharfs 
like every other wharfinger, unkfs where lellrained by 
the aft : which brings the quefiion to the cenfiruftion 
of the 137th claufe* Now the 6 s, 81/. per ton rate is 
throughout confined to the import trade. It is to be paid 
to the Company for every fhip entering into and ujwg the 
Docks, &c. It is to be accepted in latisfaftion of the 
ufe and conveniency of the Docks, and all charges of na- 
vigating, &c. fuch fliip from her arrival at the entrance 
into the Docis at Blackball until (he (ball be unloaded and 
5 moored 
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moored in the Dock for light (hips, and alfo of the un* 
loading or un/hipping of her cargo within the Docksj &C* 
and the cooperage which the cargo may require in the 
courfe of fuch unlading thereof ; and this enumeration 
concludes with giving alfo the ufe of the Light Dock fora 
♦ time not exceeding fix months from the time of unloading 
fuch /Ijip. Though all thcfe fervices and ufes are plainly 
defcriptive of the import trade, it is now contended that 
the ufe of the Light Dock for thofe fix months includes 
alfo the ufe of the quays and wharfs there for exportation. 
For though, for the purpofe of this argument, a diflinc- 
lion is attempted to be made between (lores (hipped 
from the wharfs for the ufe of the (hip itfelf, and (lores 
(hipped by way of merchandize, yet no fuch diftindlioii 
is to be found in thefe a£ls of parliament, or can have 
any foundation with rtfpedl to wharfingers ; nor could 
the Company pofiibly diferirninate, in many infiances, be- 
tween goods of the one fort or the other. And no local 
or accidental iifage of that fort (the exifience of which, 
however, as applied to the legal wharfs in general, is 
denied and could have been difproved) can found any 
legal right on the part of the public in this cafe : but the 
very particularity of the cU ufe repels the argument: for 
as it is plain from the fpecificatioii of thefe two, that the 
legidature did not confiderthe unloading and unjljipping the 
cargo to be included in ** the ufe and convenicncy of 
the Docks, ’’ which was firfi mentioned; it is much lefs 
likely that under the dill more general defeription of 
the ufe of the Ligft Dock’' not exceeding fix months, 
they (hould have meant to include the loading and (hip- 
ping of goods for another voyage, which it was in the 
option of the owner to load there or elfewl ere. And 
this appears ftill lefs likely to have been contemplated 
N n a from 
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1809. 

Blackitt 

a^ainji 

Smith. 


from the fubfequent part of the fame claufe, whereby It 
appears that a different rate is payable to the Company 
upon the unfiiipping or importation of goods ; which 
rate, it is declared) fliall be accepted ** in rcfpedl of the 
ufc and convcnicncy of the DockS) afid the quays^ 
nvharfs^ and cranes^ and other machines which (hall 
** belong thereto, &c. and all charges and expenees of 
** nuharfagef &c. after fuch goods are unftnpped. And 
this alfo (hews that the legiflature confidcred that the 
exemption from “ all charges and expenees of wharfage/* 
&c. which would otherwife have been payable for the tran- 
fit of goods over the wharfs, was an item of benefit quite 
diftinft from the ufe of the Docks^ with refpecl to ihc fiiip 
itfelf. An argument alfo arlfes from the term of Light 
Dochf made ufe of in the very part of the claufe relied 
on by the plaintiff*. By this is evidently meant the Dock 
for empty or light vejfels ; it is fo deferibed in the claufe 
referred to, 42 Gco^ 3. c, 1 13./ 26. The privilege, there’* 
fore, mud be taken in the (liifl terms and obvious mean- 
ing in which it is granted, which is the ufe of the Dock 
for the ffsip (not of the quays and ivharfs lox goods) and 
for the (hip as a light or empty Jhip : in other words, it 
was meant for the accommodation of keeping the (hip, 
while in her lighter empty (late, afloat in a more fecurc 
date than if (he were left fwiraming in the mid-ftream 
of the river, or grounding with the fall of every tide on 
the banks of it. Then the claufe in the a£l laft referred 
to, fo far from impugning, ftrengthens this conftru£lion, 
not only in the defeription of the veflels entitled to ufe 
the Light Dock ; but by the defeription of the fervices to 
which the payment of the 2 s, rate entitles them ; which 
rate, it is admitted, put| them upon the fame footing as 
vclTcls entering the Light Dock after payfnent of the 
4 ' 
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Sd- rate. The 2/. rate is to be taken “ in fatisfac- 
" tion of the ufe and conveniency of the faid Dock, not 
** exceeding fix months, arsd all charges of the navigate 
** ing. moorings unmoor ing, removing^ and managemtnt of 
fuch (hip from her arrival at the entrance of fuch 
*• Dock until (he (hall depart therefrom.” Then as cx- 
preflio uniui eft exclufio altcrius, this claufe puts an 
exprefs negative upon the right now claimed of (hipping 
goods over the wharf without payment of wharfage. 
And the recital in the former part of the claufe, that 
vcffcls may frequently come in to take in their outward* 
bound cargoes, or for their greater fafety and accommo- 
dation, without being fo entitled to the ufe of the Dock free 
from additional cliarge, (i. e. as (hips were entitled wduch 
had paid the 6 s, 8//. rate,) merely alludes to the pwr*. 
pofes for which they might wi(h to be there ; but it onfy 
fpeaks of the (hips which had paid the 6/. ^d, rate being 
entitled to the ufe of the Dock^ that is, in the manner be- 
fore deferibed, for the ufe of the (hip in her cliaraftcrof 
an empty or light /hip \ but it does not recite that fuch a 
tiiip was entitled to the ufe of the nvharfs for fjipping 
goods. Then if the Company were etititled to wharfage, 
and to porterage for the employment of their own fer- 
vants in their own bufinefs, (and the whole fcope of all 
llic IVeJi India Dock A£ls is to put the employment of la- 
bourers and fervants within the Docks under their ap- 
pointment and control, for public as well as private pur- 
pofes,) the plaintiffs cannot deprive them of their reafon- 
able reward, as it is dated to be, by refufing to fuffer the 
Company*s fervants to afiift in (hipping the goods. The 
Company mud dill retain and pay their own fervants for 
thefe and the like purpofes. 


1809. 

Blacxstt 

againji 

Smith. 
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i8o9« Harrifon was then heard in reply. In the courfe ^ 

■ which 

I^LACKITT 

againfl 

Smith. Court inquired whether the (lores in queftion 

were neceiTaries (hipped for the prefent ufe and fe- 
curity of the (hip while lying in the Dock, or only for 
her future ufe as part of her outfit j for they thought 
there was a material difference between (lores taken in for 
the one purpofe or the other. To this it was anfwered 
by the Company’s cottnfe]> that it was underftood at the 
time when the cafe was fettled^ that the queftion meant 
to be tried was^ Whether the plaintifts had a right to 
(hip the (lores, as part of the outfit of the vefTel, without 
paying the wharfage and porterage in like manner as for 
goods (hipped by way of merchandize. The plaintiffs’ 
#ounfel faid that he was not apprized how the fa£l was, 
ns to the particular (lores \ but he was certainly inftruded 
to contend that the ufe of the Light Dock” for fix 
inonths, given to thofe who had paid the 6x. Zd, tonnage 
rate for their veffel, included a right to the ufe of the 
Company’s wharfs in the Light Dock for the purpofe of 
(hipping (lores fur the ufe of the (hip as part of her out* 
fit on her outward-bound voyage, without paying wharf, 
age or porterage. 

Lord Ellbmborodgh C. J. then faid. That if the (lores 
in queftion were intended as part of the outfit of the (hip, 
the Court were all fatisfied that the. Company were not 
jteftrained from charging wharfage and porterage at for 
other merchandize (hipped for the outward'-bound 
voyage. If indeed the (lores were intended for the ne> 
pefiary ufe or fecurity of the (hip, durinjg .the time that 

Ihc 
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'Ihe was lyitig iti the Dock; he thought, within the fair 
Qieaning of the words, giving her the ufe of the Dock, 
ihe would be entitled to receive them on board free from 
^ny additional charge beyond the tonnage rate. The 
Court, therefore, gave judgment fiifi for the delivery of 
the poftea to the defendant, unlefs it were agreed before 
the end of the term to introduce as a fa£% into the cafe, 
that the ilores in quellion were intended for the imme- 
diate ufe of the (hip while lying in the Dock, and not as 
part of her outfit. The rule tor judgment for the de- 
fendant ultimately Hood confirmed* 


Williams aminjl Brickenden, Clerk. 

^ ^ ’ iVov. lOtlv 

came on upon a rule moved for by The Attornej^ culm of conu. 

General and W, £. Taunton^ calling upon the plain.- [he^tricc-'ciua- 
tilF to (hew caufe why the claim of conufance by the ut^^eruty of 
.Vice-Chancellor of the utiiverfity of Oetford (hould not Oxford^ m the 

, , vacancy of the 

be allowed, and in the mean time proceedings, be omceofCiian. 

' ctllor by death, 

(tayed. . on behalf of the 

The defendant was ferved with a writ of latitat ilTucd lowc'd'^fn a* plea 
out of this court to anfwcr the plaintiff in a plea of tref- 
pafs, to which he appeared by attorney on the firft day 
of this term \ and tliereupon the following claim of .co- 
nufance was entered. 

And hereupon cometh alfo into court the Rev. 
jQhn.Par/QtfS^ Commijfar’^ or Vice-Chancellor of the unU 
vcrfity.bf Oxford^ {the ojice of Chancellor of the /aid univer^ 
fty being now vacant by^nd in confequeme of the death of 
the moft noble fVilliam Henry Cavendiff Duke of For$^ 
land, late Chancellor thereof, and the authority^ of Chanm. 
oelhr of the /aid univerftty having in this behalf for and 
4 N n 4 during 


<1809. 

Blackett 

ugaii^ 

SMiTa> 



544 

i899* 

WlLLTAMS 

mgtnnfi 

BllJCXINOfitf. 


CASES IN MICHAELMAS TERM 

during fuch vacancy of the faid ^ce of Chancellor devolved 
upon him the yflxV JohnParfons, as fuch Commijfary or Viet* 
Chancellor ;] by f. IF* his attorney above-named (^i), to 
afky and claim, profecute, and defend all and Hngular 
the liberties and privileges of him the faid Commiffary or 
Vice-Chancellor 5 and thereupon he the faid Commiffary 
or V. C. prays his liberty; that is to fay, to have the 
conufance of the plea aforefaid before the faid Chancel- 
lor, his Commifll)ry,or the deputy of the faid Commiffaryi 
to be held at Oxfords becaufe he faith,” The claim 
of conufance then proceeded in the fame form as fet forth 
ill the cafe of Welles v. Traherne in Wilks' Reports, 234, 
fetting forth the letters patent of Hetu 8th, the ftatutc of 
conhrmatlon 13 £ 7 /z. ap. and the allowance of the 
claim of conufance xw E* ^ Ann* in a plea of trefpafs 
then depending in B* R* between Riley and Appleby y* 
StovilL And then it proceeded, ‘‘ and the faid Com* 
miffary or V. C* prays that the faid record of the faid 
term may be feen and infpcfled, and that his faid 
liberty and conufance of the faid plea in the fnid court 
here depending, by virtue of the letters patent aforefaid 
and by force of the faid (latute and the allowance afore- 
faid, may be allowed to him, &c, with this, that the faid 
Commiffary or V. C. doth aver that the faid F* H* Bricks 
gnden mentioned in the faid writ or procefs, and the faid 
P, H* Brlclenden mentioned in the faid warrant of attor- 
ney and claim above fpecified,are the fame perfon. And 
the faid Commiffary or V. C. brings here into court th^ 
faid letters patent of H* 8th, under his great Teal, dated 
iff of Aprils in the 14th year, &c. aijd aifo brings intQ 
court the cjtempliiication of the faid a£t of parliament 

(«) By a power of attorney before entered on the record, as in 

Ji€f, 133. IT* 

under 
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under the great feal of the faid Lady Elizabeth Queen of 
England, Dated at IV ejlminjler the 7th of in the 

13th year, &c.’* 

The feal of the office of Chancellor of the univerCty 
was affixed to this claim of conufance, and alfo to the 
power of attorney before referred to; and the affixing of 
the feal was in each indance verified by an affidavit of 
the regidrar of the univerfity. The claim itfclf was alfo 
verified by affidavits ; one from the defendant, flating 
that he is now and for five years laft pall has been a con- 
ftant reficlent member of the univerfity of Oxford^ and for 
the whole of that period and feveral years before one of 
the fellows of Worcejler college aforefaid. And tint be- 
fore and at the time of the fuppofed trefpafa he was, and 
from thence has been and now is, a reficlent mafter of 
arts, and is now and was at the time of the fuppofed 
eaufe of aclion one of the prodors of the univerfity ac- 
tually refident and abiding there, and one of the tutors 
and fellows of Worcejler college ; and that the fuppofed 
trefpafs for which the aftion is brought was for an a£l 
done by him on the 23d of May laft in difeharge of his 
duty as one of the proftors. That the courts of the 
Chancellor of the univerfity are regularly holden weekly 
during term for the trial of ail fuits and caufes within the 
conufance and jarifdidlion of the faid courts and that he 
is liable tp be called upon therp to anfwer the plaintiff. 
That the plaintiff was at the time of the fuppofed trefpafs 
an under-graduate and matricuhted member of the uni- 
veipty and refident therein. The matriculatipn^ of the 
plaintiff and defei|||ant, and the refidence of the latter in 
the univerfity, were alfo verified by the affidavit of the re- 
glftrar of the univerfity, and by cxtradls from the matri- 
culation book. 
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l8op. 

againfl 


Williams Serjt* and Mbott oppofcd the rule, and took 
objetlion to the claim of conufance being made by the 
Vice-Chancellor, in the vacancy of the ofhee of Chan- 
cellor of the univerfity, who though he dates in his claim 
that during fuch vacancy the authority of Chancellor ia 
this behalf devolves upon the Commiffary or Vice-Chan- 
cellor, yet docs not (hew any charter or other authority 
tO' that purpofe, as he ought to have done. There h not 
*<vcn any affidavit of the faft of the vacancy. [The 
Court having aiked by whom the Vice-Chancdlor was 
appointed ; it was anfwered, by the Chancellor ; but that 
fuch appointment mud be confirmed by the convocation.] 
They obferved, that the trial in the univerfity court, not 
being by a jury at common law, but by the civil law, the 
courts at Weftminfter have always been very jealous of 
the jurifdiflion, and drid in requiring the claim of cona- 
fance to be made in due time and form ; as in Welles 
T rahern (o), and Leafwgby v. Smith {b), , 


The Attorney^GeneralyQOwU^i was dopped by the Court, 
•ftcr obferving that the privilege was granted, not to the 
Chancellor, or to the Vice-Chancellor, but to the univer- 
fity ; and that in the vacancy of the office of Chanceilor, 
it ncceflarily devolved on the Vice-Chancellor, as the 
hVad officer of the univerfity for the time being, to claim 
its privilege; and referring to Caftles. Lichfield where 

the 


(a) iVxlleC Rep *33. (b) 2, JVilJ, 406. 

(c) Uardr, 505. S. 10. Ixnrd C, J. faid, in Leafngby v. Smithy 

% IVilf* 41 a* that die record of CaJtU v. UchfitU h^||^een diligently (esrehed , 
for, but could not be found. Ho alfo obferred that Chat cafe, which war ii^ 
Majter 21 Car, 2. feemed to be aJroo/l the firft claim of conufance allowed 
to the Univerfity of Oxford, Yet in Magdalen College cafe, ilf. 25 Car. 2« 
silWil64« lord J, ydugban fald tiiat the Univerfity ;had' l^tij^yed 

Ihcff 
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the conufance was allowed on the claim of the Vice- 
Chancellor’s deputy. 

' WllLIAttt 

4igmnfi ^ 

Lord Ellenborough C. J. The claim of conpfance ®**^*^®*** 
ia on behalf of the body of the univerfity^ by a perfon 
who appears to us upon the face of the proceeding to be 
the principal organ of the univerfity by whom the claim 
is to be made. The univernty feal is affixed to the claim» 
which gives it authenticity, and nothing appears 
to negative the authority of the Vice-Chancellor to pi^ 
fer it. 

Fer Curiam, Let the claim of conufance 

be allowed. 


there privileges fome hundred years ago. And this claim of jurifdiOion 
is noticed in 40 FJ, 3« 17* S H. 6. 18. Er§, Abr. Conufance, p/.ay. It 
is faid there have been two other inAances in which the claim of conu« 
fance has been made by the Vice-Chancellor. { one of Raymond v. 

C, B. R(tu xi8. ; another where the claim was made on behalf 
of yackfon, in C B. to Jac^ i. Rot, 2009. ; both which claims were 
allowed : in each of thefe cafes the Chancellor was living. 
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Do£, Leflee of Alblmarle Earl of Lindsbv, 
againjt Cqlyear. 


Under a deviTc 
\<qA for lil'e, re- 
mainder to truf- 
Cees to prcfcive 
contingent re- 
mainders, re- 
mainder to the 
fird and other 
fons of A» fuc- 
cefTively in tail - 
male ; with like 
remainders to 5 
and Ins Tons ; 
with remainder 
\Oth r ght httrt 
inute of A. for 
ever ; ihefc lafl 
words arc words 
of limitation, 
and not of pur* 
chafe, notwalj. 
ftanding the 
prior eAates 
given to the fons 
or A. and their 
jfTue male, 
which are sot 
of themfclves 
fudlicient to in- 
dicate an inten- 
tion in the te(^- 
tacor to ufe 
thofc words 
differently from 
their legal fig- 
nihcation, par- 
ticularly as 
fuch words 
might, in cer- 
tain event', 
operate to aJ • 
vance the gene- 
tal intent of the 
ceftator, and let 
into the fuccef- 
fion fomc m >lc 
defeendants of 


was an eje£lment for the manors of UJington 
and Talltugiofiy with certain lands, &c. in the county 
of Lwcobtf in which a verdift was taken for the plaintiff 
at the trial, fubje^l to the opinion of the Court on the 
following cafe. 

Charles Bertie of UJJiftgion in the county of Lincoln 
Efq,, being feifed in fee of the premifes in quedioti, by 
his will dated 9th of Nov. 1759, duly executed and at- 
teftisd, (levifed to truftees and their heirs the manors of 
IJJfington and Tallington^ and all his freehold meffuages, 
lands, &c. in the county of Lincoln or elfewhere, with 
all rights, royalties, &c. advowfons, and appurtenants 
fhcTCof, and the reverfion and reverfions, remainder and 
rerpainders, rents, ifiues and profits thereof, to the ufes 
following ; viz. to the ufc of the teftator’s brother, Mon^ 
tagueBerticy for life, without impeachment of waftc } re- 
mainder to the ufe of the truftees during the life of M. 
B. to preferve contingent renoainders; remainder to the 
ufc of the firft and other fons of Montague Bertie fucccf- 
ftvcly in tail male ; and for default of fuch ill'ue, to the 
ufe of Peregrine Duke of Ancafter for life, without im- 
peachment of waftc ; remainder to the ufe of the faid 
truftees during the Duke's life, to preferve contingent 
remainders; remainder to the ufc of the firft and other 
fons of the fald Duke fuccefltvely In tail male ^ and for 


A, wlio mi^ht be cxcludca from taking under the prior limitations to his firft and othfr 
fons in tail nialc. And fuch ultimate limitation to the heirs male of Af., to whom a prece- 
dent eftate lor life was given, operating to give him an cilaic in tail male in remaindtr, fuch 
devife lapfcs by his death bcfoie tlit itftator. 


default 
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default of fuch illue male, to the ufe of Lord Brownlow 
Bertie for life \ remainder to the ufe of the trudees 
during Lord B, j^.’s life to preferve contingent remain- 
ders ; remainder to the ufe of the firft and other fons of 
Lord B, Bertie fucceflively in tail malg; and for default 
of fuch iffiie, to the ufe of the right heirs rnale of the faid 
Duke of Ancafler for ewr* The teftator died on the aid 
of February 1780. II is brother Alontague Bertie died 
without iflue in the lifetime of the tedator. Peregrine 
Duke of Ancajler alfo died in the lifetime of the teflator^ 
leaving one fun, Robert^ who became Duke of Ancajler on 
his father’s death and alfo died in the tedator’s lifetime. 
Lord Bronvulo^u Bertie^ who became Duke of Ancafter on 
the death of Duke Robert^ furvived the teftator, and on 
his dcatli entered into pofleftion of the premifes in quef- 
tion, and continued in fuch pofttftion until his death on 
the 8th of February 1809; having never had any male 
ifTue. The Eul of Lindfey^ the leflfor of the plaintiff, is 
(he nephew and heir at law of Charles Bertie the teftator ; 
and Brcwnloiv Colyear^ the defendant, is heir at law to the 
Duke of Ancafter lately deceafed, being the cldcft fon of 
his only daughter who is alfo deceafed. The pedigree 
annexed is found by the jury as a part of the cafe fub- 
micted to the opinion of this Court. If the Court Hiould 
be of opinion that the premifes in queftion defceoded to 
the leffor of the plaintiff as heir at law to the teftator 
Charles Bertie^ they find a verdiff for the plaintiff: if not, 
they find a verdidl for the defendant. 


54sr 
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J.i-llce of 
Tl»c Earl of 
Lindsay, 
agautji 
Col Y< Alt. 
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Diiman^ for the p!ainti(F| on the ground that there wai 1809. 
Iko valid devife of the ultimate remainder toanyperfon who 
was capable of taking it| under the defcription of right heir Lefftc of 
male of Peregrine Duke of Ancaftery contended that the Likdist, 
reverfion neccffarily defccnded to the leflbr of the plaintiff, Cot^eAul 
as heir at law of the teftator. The only perfons who could 
pretend to claim againft the heir are Peregrine Duke of 
Ancafter^ or fome of his male defcendants ; but he and his 
fon Robert took eflates of inheritance as purchafers under 
the will, which lapfcd by their deaths before the teftator, 
according to Brett v. Rigden (/i), Goodright v. Wright {b)^ 
and Hodgson v. Amhrofe {c). [Lord Ellenlorough C. J. men- 
tioned alfo White y. Warner^ of White^ as a lead- 

ing cafe which went to tlic Honfe of Lords {d)y to the 

famO 


{a) Piowd. 140. {L) I P, IFmi 397. {c) DeugU 3*3. 337* 

(d) This came on in J? R in T/. if Cto, 3. upon 1 writ of error from 
Iretandf and was decided in M* n Geo. 3. Vide a fhort note of tlie 
point in Dougl. 344.* n. 4. Tiic following report of the arguments and 
judgment I had from Mr. Jofticc Bulhf\ the ftatement of the cafe is 
abridged from the appeal papers of the iloufcof Lords. 


Hamilton White a^dnji Warn,er> LelTce of Richard White. A devUeof all 

B. R. M. IX Geo. j. in Error fiom B, R. in Ireland^ upon a fpecial verdiQ. l!du 7 ^^e 

—The fpecial ycrdift ftalcd that Richard JVhitey being feifed in fee of the teftacor’s eftaCc 

manor of Bantry, and of certain lands in the barony of Heer and Sentry^ and^lands 0? 

by Indentures of leafe and releafc of the 14th and 15th of Siptewbor 1766, Bantry^ &c. noc 

being the fetllemcnt made on the marriage of his eideft fon Simon JVbite^ on'his^elde^ft ^ 

conveyed thefe lands, &c. to truRces and their heirs, as to part of them, fon Simn*s mar- 

to the ufe of Simon for life, remainder to his firft and otJicr Tons of the *^ 1 *^ 5 * (except 

. , thofe parts of it 

marriage in tail male, remainder to in tail male 3 with remainder before devifed 

to Richard himfdf in fee : and as to other parts of the lands, to the ufe (fecond) 

of Smon in tail male, with remainder to Richard himfelf in fee. Richard togetber with 

being fo feifed of thefe remainders, and being alfo feifed in fee of 

other londf, and having ilTue the faid Simoitp his cldeft fon, and Hamilton of the faid lands 

laid marriage, tb hia eldeft fon Smon and the heirs of his body 5 and for defauft^f^lmie 
of Simon, then he deviM hU faid tntWt eftate of Banuy to his fon HamiUon in tail, with re- 
mainders over; lapfes by the death of Simon in the iifecime gf the teftator, and the relidiie 
paffci to Hamlm immediately on the death of the teRator, tlibugh Smon left iflue. 

mui 
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fame purpofe.] Duke Peregrine took under the will cJ* 
ther a fee or an eftate tail. If the edate had been limited 
to him and his heirs male by deed> he would have taken 

a feCf 


^bite, Ills fecond fon, (the defendant I'clow,) and a daughter, Margartt^ 
by his will of the ift of January 1775, after fomc pecuniary bequeUsp 
rievifed to his grandfon Rubard White (the leflbr of the plaintiff below) 
and (he heirs of his body certain lands $ and if he Ihould die without 
iffuc before 21, then to hU grandfon Simon IVhUt and the heirs of his 
bod)'} with like rimaindcis over to his grandfons and Bd'ivard\ 
witli remainder to his own right lieifs. He devifed other lands 10 his 
grandfon liumltcn White in tail, with like remaindtrs over to his grand- 
fon Fd^iL'irdf and to hib own light heirs. He then deviftd to liis younger 
fon liamiltoh Whtc (the defendant below) and the hciis of Ins body cer- 
tain other urdetticd lands } and for default of iffue of his fon he 

devifed over the fame to hi> cldcft fon Sm^n and the heirs of his body, 
Tcmainr’er to his daughter Margaiit foi lifcp and aftci her dcccafc to the 
heirs ct her body} with remainder to his own light heirs. He devifed 
other lands to his fon Hamilton for life, and looe/. to be paid him by his 
executor Simon White* Anc^. then followed tlie devife immediately in 
queOion> by which he devifed all the rcfl and refiduc 01 his effate in the 
manor and lands of Bantry^ &:o. not alicady fettled on his eldcff Ton 
mon*^ marriage, (except thofe pa-ts before devifed 10 hIS fon llannlton) 
together with all remainders and rcvcifiona of jtlie faid lands fettled on 
the faid marriage, to his cldefl fon Simon WLUe and the heirs of his body : 
and for default of iffue of his fon Simon, titen he devifed bis Jdid entire 
efiaie of Bantry to his id fon HamlJtou and the lieirs of Ids body } and for 
default of iffue of Hamtlton, then he devifed his faid entire effate of Bantry 
10 his daughter Margaret for life, and after her dec^afe to the heirs of 
hcrd)ody} remainder to his own right heirs. He then appointed his 
elded fon Simon White, his foie executor, and devifed to him all the red- 
due of his effate, real, perfon^i and mixed, not before devifed, fubjefi 
to his debts and legacies. 

The fpccial vcrdifl then ftated that Simon White, the fon, died on i!.e 
ad of September 1776, in the lifetime of the teftator, leaving iffue of the 
txisixu^%c Richard White, the leffor of the, plaintiff, his eldcff fon^ and 
three other Tons and four daughters, all infants. That the teffator, who 
had been a barriffer, knew of the death of his fpn Simon^ and died on 
the ayih of the fame September, On the CclUtor's death the defendant, 

Hamilton 
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B fee, by Lit. 3 1, i but according to Lord Cok/s Com- 
ment, the law, in the cafe of a devife, will fupply the 
words “ of the bodyf and give him an eftate tail : and then 

according 


1809. 

Do£y 

LcfTte of 
The Karl of 

LiNtfSr Y> 
agMn/t 
CoLYXAl« 


HarnUton lybite^ his Ion, touk poflTtffion of the lands devifed to Jiim, and 
of all the other ellates of the tertator not comprifed in the fcttlement of 
the 24th and 25th of Stficmber 1766, claiming them under his father^s 
•Willi ; hciiig the lands in qucAioOi for which this eje^ment was hiou^ht. 

In lUhty\.K.\zi\ 1780 judgment was given for the It (for of the plain- 
tiff ; on which tins writ of eiror was biought j and ilie cafe was argued 
in ^^nnity term 21 Cfo. 3, by Danien^o»t for the plaintiff in error, and 
Bower for the dclendr.nt j and agam in M, zzGeo» 3. by H'aHuce^ Attor- 
luy-Gcntial, for the plaintiff, and J. Wiljon for the defendant. The 
qutrtion was, Whether by the d*,aih of in the lifetime of liis fa. 
ihcr, the tcilator, the rt fid uary devife to of the lands in Ban try 
were l^red,and whttlier the icmaindcrio did then immedintwly 
take pla^ > 

For the dtknd.inis m c.roi they infiftt'd on the intention of the tefta* 
tor, and from the words ** fntire eftate,” that the time at wliich the 
limitation to Hamilton fhould tnkt, place was not till the cflates in feiile- 
nici.ton Sivm and Ins iffuc fliould fall In, and the whole pafs lo Jlamitun. 
Holmes V. Meyntly T 'Jones, 172. That tlicfc is a diAindtion between tlie 
cafe where the firft dcvifce in tad is iicir at law to the teflator, and 
where he is a rtranger s a Granger c.m only claim under the will, and 
inurt.fhcw his intereft exprefsly dcfciibcd therein ; but the heir looks not 
lor what he takes by the wdi, but for what is not cxprcfsly given away. 
Tlie prefumption is ftrongly in Idvour of the heir where he claims againfl 
a remainder-man. They denied ihai the heir at law was firft devifee in 
tail in any of the cafes vvlicrc icmainder-iTian had taken immediately 
upon the lapfe. The cafe of Butt v Bigden, Blono^ 341, was a devife 
in Ice \ and if given to the licir would be without effect, as he W'ould 
take by defeent. In Hartipys cafe, Cro. Ei\%. #43. it was only ruL’d 
that neithtr the daughter nor the poAhumous fon of the firfl devifee^ 
who died before the tcAatrix, Ihculd take : but the Court of Wards made 
no final determination i but becaufe the office was not fully found, tliejr 
dircdled a melius inquirendum j which could only be to inquire, whe* 
ther the firft devifee were heir at law to the teftatrix ; for it would have 
been abfurd to direA it> if in no cveqt eitlier could hAV^ taken. In 
Vot. XI. O o fulltf 
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according to the rule in Shelley*^ cafe(^)y there being t 
devife to him for life, and afterwards, in the fame in- 
llrument, a devife to his heirs male % or as it is here to be 


(<i) X Rep. X04. 


underftood. 


Fuller V. Fuller^ Cro. Elia. 414. cjcflmcnt was brought l>y the ht!t 
at lawj and the only refolution was that Jie was difinhetiud. but 
Fopbam C. held clcaily that if one devife hnd to his el-Jefl foh in taif, 
remainder to tive fecond fon in tail, remainder to tlie third in fee ; and 
the eidefl fon die, leaving iHoe, in his father's lifetime j his ilTut 
would have ir, without a nevv puhiicat«o« ; bccaufe the intent of the 
devifor was not to difmherit any of his Tons : but otherwife in cafe of a 
devife to a ftrangtr ; %• tlitre the devifec being dead, tlit intent of the 
devifor docs not appear to carry it from his own heir to the heir of a 
Granger. This diAinftion Iwb never been contradidlcd ; hat it has been 
confirmed by Lord C. J. Father in Goedngit v, JFright, 1 Str. 3a* i and ihc 
reafon is adopted, That the heir of ihe eldeft fon is alfo heir ro the dc^ 
Vifor, and there appears no intention to difinhcrit any of his fons." 
This indeed is omitted in the report in x P. In Hutton \\ 

S'mpfon^ a 71 *. called SympfoM v.thtnjby\ in Frjc. in 439. 
432. the fir A devifee was not heir at law ; for one of tv\'o coheirs is not tin 
^me as an heir. On a devifo of the whole to one of two colieirs, Iht 
tallies by purchafe* Rawjlcus. Reading, Free. tnCb'tn. 22s. Goodngbt 
V. fFirigbt, before mentioned, was the cafe of a ftrangcr, and the decifion 
was in favour of the heir. So muft have been Bujby v. Grcenjlate, i Str, 
445. Uodgscn'v,j 4 mbrcJe, Dougl. was alfo a dtvlfo to a Granger; 
and the words, “ for want of fuch iifue,” will not poAponc the remain- 
der-man. As to any difiiculry fuppofed in faying what eftate the heirs 

cf 

* In that cafe the tcftaior, having ilTuc Richard, Edward, and 
Henry, devifed lands to R.chatJ, the fecond fon, in tail : and, after his 
death without iffue, to Edward In tail ;'then Co Join, the elded, in tail $ 
remainder to his ov/n right heirs. Richard died In the lifetime of tlie 
feftator, leairingan tldeft fon, ^hoiftai, who the tcAator then /aid (hcM 
have the land devifed to his father, RiclMfd, as if RicLard had died after 
him, the teAator : then the tcAator tlied ; and Themas, the fon of Richard, 
feding in polTcflion, jebn^ eklc A fon of the tcAator, after entry an<T 

4 ttArv> brought ircfpafs^ 
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>indcrftood, to the heirs male of his body ; the v/orcl heirs 
is to be corifidertd as a word of limitation, and not of 
puTchafe ; the latter limitation operating with the former 

to 


of the devifee fliall take j fomc part of the teRator's intention muft be 
frudrated ; but his priniary intent ought to prevail, and the heir ^haU 
lake a fee : or if thi^ be too ItViucli, the idea of a dcfcent to the heir till 
ftibfeqiient eOales take placb is not new in Inw. Shc/Jy'i cafe, l Co 89# ; 
or perhaps they nia) take an eftatt-tail by implication from the words 

enrire ttlate,** vVliith mark the time When the iCftator intended the 
limitation to ilamUioti (hould take place. 

For the plainti/Tin error it wasfaid, that where there ate clear words 
of devife, thtre can he no room for conrtrudtion. The Words are 
the mod technical defcript'ion of an t date-tail* The rule was laid dowra 
in Biett V. Rigdcn^ that ilie devife lapfes if the devifee dies in the 
“ lifetime of the ledator.” In cafe no dirtlnflion was made be- 

tween a fee and an cdatc-iail j and the wdrd *• heirs'' was holclen merely 
toexprefs the quaruity of id.ue givm to the firddeviOe, through whom 
they meant to tiaim as heirs. Jn Fuller v. Fuller it was agreed that the 
remainder- man fliould take prcfciitly. The Chancellor thought himfelf 
bound by it in SimjjJln v. The lad cafe is Hodgsen v. ^rthrefe^ 

in this couit, Dougl* *^39, This proves the two rules, id, that the 
\vord» heirs or hirs of the body exprefs the quantity of.cftate given to the 
jftrd devifee, upon whofe death, before the tedator, the devife lapfes* 
»dly, Thai the ntxt remainder take, effect prefently. As to the diftindtion 
where the devife is to the heir at law of a Jlranger^ this is grounded on 
the di^Um of Lord C. J. Fofhmn, in Fuller v. Fuller \ but the quedion 
could not arife there, and dands as his own idea, it is not confirmed in 
Guodrlgbt V. Syrlght. But can the Court make the ilToc of the elded fon 
take by purchafe, and dtrern^ine diffcrtnily Xs to the idac of the others ? 
The cafe of Hartopy has been pnfhtd very far by the other fide. If any 
mateiiai fad had been the obj' dt of the melius inquirendum, it would 
have appeared in Tome report. It mod rather have been as to the value. 
Hodgstn V. jimbrofe Was determined without any confidcration whether 
the devifee were heir at law. They faid that ccteifs dood cxaflly on the 
fame ground as heirs : where the fame edate is devlfed to either, which 
tvould defeend by law, it goes by defeent. The words ** etitire edate^* 
in ihii wiU were ufed merely to avoid a repetition. 

C • a Lofd 
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to give the firfl t iker an cflate in rail male. And this 
rule is nor to be tieparteJ fiom, niilefs, as Lord Hard* 
'iv’uhe Lid ill Garih v. Baldwin (a)^ the intent of the tefta- 


I.ord MANaFitLD v'. J , alter the cafe, ut fupra. To fuppori 

the judgment ol the K in h dandy we iiiull ruppofe tlicni to have gone 
upon ground like this; tliac it js to be iiTi[.Led, i. ougii not exprcHld, in 
the Will, that the tellator meant to piovidc loi the contingency of the 
fon'b dying in hi^ Jilctinic, and then that the giaridfon Ihouid take as a 
purehafer. For when any of tiic other ways arc oonfidtred, it will ap- 
pear uttcily impofithk 10 fupport them i have a (ti'ong wifli to fuppoit 
the claim of the plaint. ST m tjc^lmcnt, and have put it in cv^ry pofTiMc 
light to diHinguifli it horn the lettei or leafoii of the cafes : tor no one 
can doubt that the intent cf the tel>ator is otherwile dctcaud. If the 
matter were entire, this miglit have weight ; but it is fo fettled, and the 
ktter and reafon of (he authorities are fo ciear, that it would be impofliblc 
to (hake them, even if more ecroneouB than any one can (Ujipofe they are. 
The cafe of the device’s dying befoic the ttllator happens i very day j 
and many titles depend upon it. It is proper, there loic, to fve what n. 
the eAabhlhed law. At common Jaw lands were not devifcable ^ and 
though they were devifcable in feme places by (ufiom, very little is to 
be found in the tooks as to teal eltates before the flatute of Wills. Out 
in perfonal bei|uells it is fettled that the legacy is lapfed, becaufe the le- 
gatee had nothing ; and no reprefentation can take place, where the priiv. 
cipal himfeJf had nothing. The (riit cafe after the fiatute is that of Mr/rt 
y. RigdiHi which was a devife to A. and his heiis : the Court held this 
lapled by the death of A. in the lifetin.e ol tlie tellacor } becaufe the heir 
was no ohjeA of the uftator's bounty, but this w.is only a mode of giving 
a fee to the principal. The next is i/jr/c//s cafe .* this was an efhtc- 
tail, with remainder over, Oiiginally there might have been a di(linc> 
lion between and and t!i« cafe of an ef^ate-tail with re- 

mainders over : for the iffue in tail is clearly pari of the objeft of the 
ie(la(or*s bounty : he claims per formam doni : but the authorities put 
them on the fame footing. And the reafoning is iiiatciial to attend to. 
Ic is fald there is no difference^ becaufe every one claiming under a will 
tlaims as a purchafer. There are authorities to the fame efTcdt fo late as 
hSk year. Therefore the cauft muft turn on tht dif^in^tion taken at 
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tor appears otherwife by plain exprefiion, or ncceffary 
implication. Mr. Juftice BlackfUne in delivering his judg- 
ment in the cafe of Perrin v. B/nie(a)^ dates four excep- 

(fi) Thi> was frnni the liarncd [ud^c’s argument on delivering 
judgment m the Excheqiier-clvnnber, In //#/. \'iGeo 3. puhhOied by 
Ml. Htitgra^e in his Law Trafli^ voi r, p. 4S9 — 504. ttc , whtrs. a ge- 
netaJ account oi the procccding:i m tiiU cclcl rated cafe is to be found. 

tions 


1809. 

Dot, 
Leffee of 
The Karl of 
LiNOf tYa 
again/i 
Cor. vcAR* 


bar, between the cafe of a dtvifc In tail to the heir witli rcnnaind(.rt 
over, ana that where the firfl deviftc is a Ui anger: and it is faid, tliac 
there is no c-ife oi fui li a rievife to an heir. I doubt that alVertion. Hut- 
ton V. Sitr.pJ.K foi ms to be the cafe of an hrii ; for there is no dinin6Iion 
between a rohrr and a ffjle heir a coheir is equally entitle 1 to her lhare. 
And there is another old cafe of Packman v- Co/.', 2 /?•»/. ^3. yS. In 
Hedgion V. Amhojtf 't did not appear to the Court who was heir. If this 
diAin^ion were admitted, ho.v is the heir to take Is it under the 
will, by implicaiioa that if. is not to take Till the failure of iffac of A, > 
'1 his would be juft the fame in the cafe of a ftranger^ and there is 
an end of the heirdiip if he take by the will. Or is he to take by 
dtfeent quoufque ? This too is the fame in the cafe of a ftranger. 
The laft way, and perhaps tl>c heft, is that the event overturns the 
whole, and the hch (hall take, not being difmherited by exprefs words. 
But this b‘ es the queftion : he is difinlicrlttd by exprefs words : giving 
Inm an eft.nc-f.iil txclvjdi s any rlcfctnt. There is really no diftinOion 
between tlic luir and a ftranger. I'hc diflum of Lo*d C. J. Popbam was 
upon a point not in the cafe; and he puts it in a wiy not attempted to 
k»e fuppe rted by Mi. IVilfor.'^ for he would have none of tfic funri dlfin- 
hciited. TIu re i- like wife another didfum of his there, v>hicl\ is cer» 
tainly wrong, viz. that if lands be given to A. and the heirs of his body, 
and A. is dead, tint tlie licit fliaiJ take. Upon every ground, therefore, 
judgnunt muft be reverfed. 

WiLLES and Asiikurst, Juftice% agreed. 

BvtLiR J. The event was not provided for. In Ocodright v. Wnght 
It was fully fettled that the words ** hciis,'* &c. are a defeription of tho 
eftate of the firft taker. 1 am inclined to think that H^rtopp'% cafe was 
(he cafe of an heir, for it was a brother to the teftator. And if tliem 
was any diftinAIon bet\veen the heir and a ftranger, the Court could not 
Oo 3 have 
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tions under which all the cafes miy be cla/Ted which 
break in upon the general rule in Shelfey^ cafe; i. Where 
no eftate of freehold is devifed to the aiiceftor; 2. Where 
no eftate of inhentafue is devifed to the heir ; 3. Where 
words of explanation are annexed by the devifor to the 
word heirs^ to fliew that he did not mean it in its legal 
fenfej and 4, Heirs of the body have been held to be 
words of purchafe where the devifor has funeradded frefli 
limitations and grafted other words of inheritance upon 
the hciri to whom he gives the eftate, fhewing that he 
meant them to be the ftock of a new defeent. None of 
thofe exceptions will be found to apply here. But it may 
be faid| that as the teftator had previously given eftates in 
tail male to the fons of Peregrine Duke of A.^ therefore, 
to give effeft to the refiduary devife, and to prevent it 
fiom being inoperative, it mull be confidered that the de* 
feription of heirs male of the Duke was meant to defignate 
the perfon who might come under that defeription at the 
time when that remainder was to attach in poflVlTion. 
But thofo words are not inoperative, if conllrueJ accord* 


h/ive given the judgment tlicy did* without lirft knowing wheilier h^ 
\ycrc actually iieir. Lord Macdc^f.eld did net iiucnd to confirm Lord C. J. 
¥o^kam'% didom ; he only me.'int to fjy, ih it allowing it, it did not ex- 
tend to the cafe then before the Couit. As to the intent, no intent not 
to difinherit tbt heir ;ippe.irs on the will : for the uftalor haj» prel'errr d 
th? remainder- n^an to the ilXuc of the firA taker. The Court cannot 
imply a devife where there is one to the contrary. Nor is the will to be 
altered by the event, but every piit (hall take effu-iA which can. 1 doubt 
Whether Mr. lydfin is correct in the cafe he put : for a devife on failure 
of ilTae and not iifl tiicn, would Aiil be a reminder, apd take lAc^ im- 
mediately if the prior dwvifc were removed. 

Judgment rcvetA:d. 

This judgment of reverfal was afterwards affirmed in the Houfo 
0/ Lords, Mty 6tb, 178X. 


ing 




IN THE Fiftieth Year of GEORGE III. 

Ing to their (Irlfi; legal flgnification, as giving the Duke a 
fee Ample (a): and it is more likely that the teftator 
IhouKl have meant the Duke himfelf, whom he knew, to 
take the fee, than a remote ftranger, who, after an inde- 
finite failure of the Duke’s ifliic male^ might anfwer the 
defeription of his heir mate. And to (hew that the fee 
ultimately limited to the heirs male of the Duke waa 
executed in him, he relied on Lewis Bowles's cafe (ft), 
and ShtUey^s cafe [c)\ in which latter the fame argument 
Sts to the inoperation of fubfequent words of limitatjlon, 
unlefs taken as words of purchafe, was urged, without 
elTedl. But even if the ultimate remainder had been to 
fuch perfon as fnould be heir male to Duke Peregrine^ it 
would not have helped the defendant \ for he is not keir 
male^ as he claims through a female {i ) ; nor is he heir gem 
mrals for Lady Willoughby and Lady Chelmondeley arc the 
heirs general of the Duke^ The authority of Lit. f. 23^ 
24. and of Ld. Cokes Comment is exprefs, that, under a 
gift in tail to heirs male, the defeent mud be wholly by 
heirs male, and the fon of a daughter cannot inherit. 
And it is a general rule edabliflved by a curreiat of autho- 
rities (^), that whoever claims as heir male by purchafe 
«iud be general heir as well as neared male defeend- 
ant. The only contradi£fory authority is that of Lord 
i^owper C. in Brown v. Barkham[f)^ who held that a 

(^) Vide Lit, f. 31. {L) il 6 . (c) i Hep. 93.*. 

(J) Co. Lit, 14 A. 25. 25. A. and vide Mr. Ifargrave*^ Note, 3. co 
p.iije 24. A. continued through fubfeguent pagM, and citing a variety of 
autiioiities to the fame ptirpofe 

{e) All ilw authorities are collcfted in Mr. SIargr,gve's Note, 3. to Cct 
Lit, 24. A. and fubrujuent pages. 

xf) Freitii. h Cba% 44 a. 461 , GilkRfp.jiS, 131 , and I Stra, 35. 
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younger brother was capable of taking as heir male, under 
a devife to the heirs male of the body of the teftator^s 
great grandfather, though the daughter of an elder bro-» 
thcr was heir general : but though that decree was uhi- 
mately cftablifticd on fpecial circumftances, yet the 
general do£lrine of Ld. Coivpcr againft the opinion of 
Ld, Cole was overruled by Ld. Hnrdwicke {n) upon a bill 
of review. 

Copley argued for the defendant, that Brownlow Duke 
of AncafUr took a fee in the remainder by purchafe, under 
the defcription of heir male of Duke Peregrine ; wliich 
fee dcfcendcd to the defendant from Duke Brownhw^ 
The words ** fight heirs male of the faid Duke of An- 
cafter^^ arc cither words of limitation or of purchafe : if 
words of limitation, the Duke, it is faid, either took in 
fee fimple, or in tail : but he did not take in fee fimple, 
by reafon of the word tnale^ which limits the courfe of 
defcent; and the paffage qitcd from Co, Lit. has always 
been confidered as applied only rn deeds, and not to wills. 
He could not therefore take in fee fimple, witliout rejeft- 
ing the woxA male \ and that point was not much infifted 
on. Neither did he take an tftate tail; for though it be 
true in general that a devife to one ant! his heirs male 
will give him an ellate in tail male, yet that is by fubfti- 
tuting the words ** of the body' by implication, in order 
to eiFe£luate the intention of the teftator; which is the 
reafon given in the fame paflage as that cited from Co. 
Lit.f and is alfo to be found in other books, as in Bro. 
Abr. Devifcy pL i. referring to 27 H. 8. 27. ^»* and in 

t/i) Vide Lord HardwUh'% words, as co)Je£led from a MS, Note in the 
fame Note on Co, Lit. continued in p. 33. 


Baler 
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Baker y. Wall [a). But here there could have been no 
fuch intention in this part of the will, and therefore there 
can be no fuch implication ; for the teftator had before 
given ellates in tail male to the Bril and other fons ofDuke 
Peregrine^ and had interpofed truBeesto preferve the con- 
tingent remainders to thofe fons during the life of the 
Duke, with the like devife over to Brownlow Bertie and 
the like limitations to his fons; the ultimate remainder 
therefore to the right heirs male of Duke Peregrine was 
certainly not intended to take efFc£l till after failure of 
his fons and their male defeendants. [^Bayiey J. Suppofc 
Peregrine Duke of Ancafter had had a fon who had died in 
the lifetime of the teftator, leaving a fon, the latter could 
only have taken as heir male of the Duke.] He would 
have taken, according to my argument, as a purchafer. 
[_Bayley J. But he would alfo have taken by defeent.] Still 
the different limit<^tions in the order of the will (hew that 
♦ he teftator could not have intended to give Duke 
an immediate eftate either in fee or in tail male ; for 
this would hj\ve been to render nugatory the many 
intervening remainders. Then if thefe words neither 
gave a fee or an eftate tail to Duke Peregrine^ as words 
of limitation, they mull be conftrued to be words of 
purchafe : and then the only queftion is at what period 
the devife is to attach on the perfon anfwering the de- 
fcrlptton of heir male of Duke Peregrine ? It could not be 
in the lifetime of the teftator, nor during the life of Duke 
Piregrtniiyf\io could have no heir during his life : it mull 
therefore of neceility be Gxed at the death of the teftator 
who furvived the Duke : there could be no neceflity for 
deferring it to the time when Broivnhw Duke of Ancajler 
Piould die without ifliie male* In JohfirC^ cafe(i) it 

l86. (^} Cr«. £/iji* 576* 

was 
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was confidercd,that if the devifee had at the time of the 
devife and at the death of the teftator anfwered the dc« 
feription of “ next of his kin of his name^"* (he would 
have been entitled to take in remainder^ under that de-> 
feription, after a previous devife to another in tail, who 
after the death of the teftator entered and died without 
iflue : but becaufe (he had then loft her name by mar- 
riage, flie w'as held not to be entitled. Lord Hardivicke 
indeed in Pyot v. Pyot (^) faid that he was not quite fatif- 
lied with that cafe, on the ground that the devife had no 
regard to the continuance of the namci but regarded only 
the JJock : but he confidered it as a veftccj remainder, and 
not depending on the contingency, who fliould anfwcr 
the defeription at the determination of the prior eftate 
tail. And in Doe v. Over [b) a devife of land, after a life 
eftate to the wife, to be divided at her deceafe amongft 
the relations on his fidcy was held to veil in fuch of the tef- 
tator*s relations as anfwered the defeription at the time 
of his death. So here the teftator meant by the ultimate 
limitation to the heirs male of Duke Peregrine, that after 
failure of the heirs male of his body, to whom the eftate 
was before limited, the perfon who at the teftator's death 
was the Duke’s next heir male (hould take a vefted re* 
mainder in fee. Brownlow Duke of Ancajier was that 
perfon; and there can be no doubt that the teftator’a 
ohjed was that the perfon who (hould fucceed to the 
dukedom (hould take the property. Admitting therefore 
the general rule, that under the defeription of heir male 
the perfon who takes muft be heir general as v;cll as heir 
male ; yet if it appear that by fuch defeription the tefta- 
tOT meant to de(ignate a particular cUfs of heirs, the 
Court will give it that effeff. And nothing can turn or\ 
the word heir/* being ufed, in the plural ; becaufe it 

{ a ) 1 AY' 337> (^) 1 Taunt . n , if 3, 

was 
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was applied to a clafs of perfons» one of whom was to 
take at the particular time to which the devife 
referred. 

Lord Ellenqorough C. J. It does oot appear that 
there is any fuch particular intention expreiTed on the 
fiice of the will as to vary the legal technical meaning of 
the words ufed in it. The words themfelves are plain. 
The teftator gives an cftate for life to Peregrine Duke of 
Ancajiev^ and then after giving eftates in tail naale to the 
fird and other fons fuccelTively of the Duke^ with remain* 
tiers to Lord Pronvnlo^v Bertie for life, and tohisiird and 
other fons fucceflively in tail male, he gives the ultiipate 
remainder to the right heirs male of the faid Duke of 
eajier for ever, which neceflarily means Duke Peregrine^ 
Then by the known rule of law this lad limitation tp the 
heirs male of Duke Peregrine operates, with the eftate for 
life before devifed to him, to give him an edate of inheri- 
tance, either in fee or in tail male) it is immaterial to con« 
fider which, as he died before the tedator. If this had been 
a gift by deed, according to the paffage cited {romCQ.Lif. it 
vi^ould have been a fee ) but being by wil|, according to the 
cafe cited frpm the year book in BtQ* Devife, it would 
an edate in tail male. Qut whether the one pr the other, 
by the rple in $helley\ pafe, a£lc4 upon in White v. 
Warner, and a long dring of cafes, the devife to Peregrine 
Duke of Ancafter lapfed by his dc^th before the tedator^ 
^nd therefore the le {Tor of the plaintiff as heir at law 

the tedator, is now entitled to recover. 

! 

Le Blanc J. {a) This is a clear cafe on the part of 
the heir at law* The rule in Shelleys cafe Is cd4blllhe4 

(tf) GrofeJ. was Indirpofcd andabfent# 

tind 
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and mufl govern the prefent, uiilefs we enn find a mani- 
feft intention of the tellator to the contrary. Having 
given an eftate for life to Duke Peregrine^ with remainder 
to his firfl and other fons fnccefiively in tall male, with 
other remainders, the teflator concludes with a limitation 
to the right heirs male of the Duke for ever. Thofe words, 
as they are ufed in a will, would liave given the Duke an 
eftate in tail male in remainder. But the reafon of their 
giving fuch an eftate, it is faid, is bccaufe the words “ of 
the bodf* are fupplied by implication ; and tliat no fuch 
implication can be made here, becaufc the teflator had 
before given eftates in tall male to each of the fons of the 
Duke in fucceftion. This argument would perhaps pre- 
vail if thefe words could be cnnftrued to be words of 
purchafe : but we can fee no fuch manireft intention to 
ufe them as fuch, fo as to control the general rule of 
law, that where an eflite of freehold is given to the an- 
ceftor, and there is a fubfequent linntition in the fame 
inftrument to the heirs or heirs male of i!ie fame anceftor, 
that gives him an eftate of inheritaiice. 

Batltiy J. I am of the fame opinion. Where the 
M'ords of the fubfeqiient devife do not refer to a particu- 
lar individual or individuals of the family of the fame 
perfon to whom an eftate for life is firfl; given, but to a 
clafs of perfons, comprelv-nding all of that clafs who 
could claim from or through him, there they are confi- 
dered as words of limitation, and not of purchafe. But 
it is argued that they cannot be confidered as words of 
limitation in ihisinftance, becaufe the eftates before given 
in fucceftion to all the fons of Duke Peregrine in tail 
male, would comprehend all tl)e heirs male of the body of 
Duke Peregrine^ and therefore that the ultimate remain- 
der to his heirs male would be inoperative. ^ But that does 
5 not 
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not follow; for cafes may be put where perfons would 1809. 

have taken as heirs male” of the body of the Duke, and "dTT* 

yet would not have taken under the limitation to his firft LciTtcoi 

' ^ Tl»e Earl'of 

and other fons in tail male; as if the Duke had had an Linoiey, 

elded foil who died in the lifetime of the leftator, leaving a Coly*a*. 


fon. Again, fappofe Broivnio’iv Duke of Ancajter had had 
three fons by three wives, each of thofe fons would have 
taken in fucctlTion under the defeription of fons of Bron.uii* 
low : but if hit? eldeft; fon had died leaving only a daughter, 
after a remainder in fee Ind veiled in Brownlow as heir 
male of Duke Perfgri 7 ic by puichafe, which is contended 
for; fuch rcnnlnder would have dcfcended to the daugh- 
ter of the eldelt fon *, which would certainly have been con- 
trary to the teftator*b inienilon: but the ultimate remain- 
der being to the heirs male of Duke confines the 

defeent to the male line. 

Poftea to the Plaintiff. 

PowDicK tviairiji Lyon, one, &c. ’Turjda^^ 

^ A'e/V. Hit, 

plaintiff declared in feire faciis, and fet forth w»»cre a plain- 

the writ to the (hcriff, reciting that whereas the ciL'demandtd 

plaintiff had fued by bill in B, R, and by the judgment of cen^a”? fun^Jc* 

this Court had recovered againfl ihcdctendant 216/, JO/, jud*mcr 7 of 

for his damages, as well for non- performance of promifes 

• ^ ^ ma^CMind colls, 

made to him by the defendant| as ior bis colls and witbaprout 

charges by him about liis fuit in that behalf expended, 

whereof the defendant was convidled, as appears of re- 

cords and alfo 13/. loj. adjudged to the plaintiff in the Excllcq'^tr*** 

Exchequer-Chamber according to the form of the ftatute. for 

^ ’ ills damages 

and colts of a 

writ of error, without « prout parcr, &c. held that the demand being divifibic, and no 
objictioii tying to the fum bill dcuian.led, a dtmurier to the whole declaration W'ls bad, 
and Che plaintiff was enntlcd to judgment generally on fuch demurrer; the objedlion to the 
latter fum demanded being merely luimal, and not available but on fpccial demurrer. 

&C. 
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iSoy. &c. for his damages cofts and charges which he haJ 
fuftained on occalion of the delay of execution of thtf 

foWDfCK ^ 

judgment aforefaldi on pretence of profecuting a writ of 
error profecuted by the defendant againft the plaintiff in 
the Exchequer- Chamber before the Juftices of C. B. and 
Barons of the Exchequeri &c. according to the form of 
the ftatute : and though judgment was thereupon given 
and affirmed in form aforefaid^ yet execution of that 
judgment flill remained to be made to the phuruiflT : 
whereupon the (heriff was required to make known to the 
defendant that he, at &c. on See. (hould (hew caufe why 
the plaintiff ought not to have his execution againft him 
bf the damages cods and charges aforefaid^ according to 
the form and e(fe£t of the recovery and adjudication 
aforefaid, &c. And then he fet forth the fheriff s return 
of feire feci, and the defendant’s appearance^ and then 
prayed execution of the damages aforefaid according to 
the form and effeft of the faid recovery. 

The defendant demurred to the whole declaration, and 
dated as fpeciai caufe, that it was not alleged therein, that 
there was any record of the fuppofed recovery of the faid 
fumof 13/. lOJ. for the damages, cqfts and charges of the 
plaintiff, fudained by the delay of execution of the faid 
judgment on pretence df profecuting the writ of error 
by the defendant againft the plaintiff in the Exchequer-* 
Chamber ; and becaufe there was no reference in the 
declaration to any fuch record. 

Barnes f in fuppoft of the demurrer, began by urging the 
objeflion taken to the declaration, that where matter of 
record was the foundation of the plaintiff’s fuit, or of 
the fubftance of the plea, it ought to be certainly 
and truly alleged with a prout patet per r^cordum» 
^ Sr fathef- 
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otherwiYe, where it is but conveyance (a) or induce* 
ment. Buc 

Lord EllenboroUOh C. f. Interpofed, by obferving 
that the demurrer was too large : it went to the whole 
of the plaintiff's demand in the declaration, when it was 
clear that he was entitled to recover part of it, namely, 
the 216/. lox- To which Barnet anfwered, admitting 
the general rule, as laid down in Pinkney v. The Inhabit* 
tanis of Rutland [b)y that where a declaration is good in 
part and bad in part, and the defendant demurs to the 
whole, the phintifF (hall have judgment for that part 
which is good : yet this, he faid, only applied to cafes 
where there was an ulterior proceeding, as a writ of in- 
quiry to affefs the damages on that part which was good. 
But here the plaintiff will be entitled if he fucceed to 
take out execution for the futn recovered and the cofts. 

BayLCt J. If the fum demanded be divifible on the 
record, as it appears to be, and there be no objection to 
one part of it, the deSlurrer, which goes to the whole, is 
bad* And here the objection is merely formal (^), and 

the 

(d) Co, Lit, 303.0. and vide in fdpport of the particular ob}i^ion 
Cofhet V. Cook, Cro, Eh-z. 466. May v. Spgvccr, T. Ray. 50. GutHiam v« 
Hardy f 1 Ld, Ray, 2 16. Alanjon v. Buttgr^ 1 Le-v, ill and Lill, 

6449 5. 

(^) 2 Saur . d , 379. 

(r) By th^ A* c, 16. /. i., for the amendment of theUw* and 
the better advancement of juAiccy the Judges arc required, upon any de** 
murrer joined, to give judgment according as the very right of the caufe 
and matter in law thall appear to them, without regarding any dJfcdt in 
the pleading or procefs, Arc. except fuch as fiiall be fpeciaily fet down as 
fiAufe of demurrer ; and na exception ihait be taken (amongft other 

things) 


l8op. 

PoWOlCK 

againfi 

Lton. 
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1809. the phinti£F is fubllautially entitled to the whole of hi* 
' demand. 

POWDICJC 

sgainji 

Lord Ellenborough C. J- The two fums arc clearly 
divifible: the plaintiff demands 216/. lOtT. recovered by 
judgment of this court for his dami^gcs and cods, as ap* 
pears of record, atid alfo 13/. 10/. adjudged to him in the 
Exchequer-Chamber, &c. Then the demurrer being too 
large, and therefore bad, we muft give judgment for the 
plaintiff generally i for we cannot give a judgment that 
the demurrer is in part good. 

jfbbott was to have argued againd the demurrer. 


things) for not allc^iing prout patrt per recordum, unltf^ fpccially (h^wn 
lor eatife of demurrer. Here then the deniuncr being inlorma), it was 
the fame as if there had not been any dernuricr fpecially aiTignmg this 
deled i and then the p!.iintiff would have been entitled to jud|;ment for 
the whole luin. 


ruefiiay^ Vere Lr?ainjl Lord Ca^vdor, and King. 

airt. ^ ^ 


A plea 10 an HTHIS was an a£lion of trefpafs for (hootine and killincr 
aftionoftref. 1 . , . r 

pafs, for kliiing a Certain dog of the phiintid. Ihe dc:fendantd 

d^/^^ann^t^ plwdcd thc general iffue; and the defendant King alfo 

by^ftating tfat fpecially, that before and at thc time when, &c- 

thelordof the Lo^j Qawdor was and dill is poffcffed of a certain clofc 

manor was pof* * 

fefled of a clofc, within and pari and parcel of the manor of KidweHy iti 
and that the ‘ 

defendant, as the countv of Cuernkirtlfcn, of which he was lord, and 

his gamekeeper, 

killed thc dog the defendant King before and at thc faid time when, &c. 
when running 
after liares in 

that clofc for the prefervation of thc hares; fuch pica not even Rating that it W38 ncctjfatj 
to kill the dog for the prefervation ot the hares ; nor Rating that it was the dog of an un- 
qualified peifon. 


was 



IN THE Flt^TIETH YeAR OP GEORGE IIL 


5^9 


Was the gamekeeper of the faid manor, duly dejputed and 
appointed by the faid lord to preferve the game upon the 
faid manor; and becaufe the plaintiff’s dog at the faid 
time when, &c. was in the faid clofe of the faid lord, fo 
bein^ part and parcel of the faid manor, running after^ 
chafing^ and hunting divers hares there, the defendant 
King as fuch gamekeeper, &c. and within the faid clofe, 
&c. for the prefervation of the faid hares ^ fliot and killed 
the faid dog. To this there was a general demurrer. 


1809. 

V£ft* 

Mgainjl 

Ld. CAWDOS4 


Marryat in fupport of the demurrer, after ftating the 
qiieftion to be, whether a gamekeeper of a manor had 
a right to (lioot every dog which he found following 
game within the boundaries of the manor, and that too in 
a cafe where the dog is not dated to have belonged to an 
unqualified perfon (a), or to have befen encouraged by the 
owner to purfue the game ; was flopped by the Court, 
who were clearly fatisfied that the plea was bad ; and 
obferved to the plaintiff’s counfet that it did not even 
(late thaf the killing of the dog was nccejfary for the 
prefervation uf the game. 


ScarUtty for the defendant, relied upon the cafes of 
Wadhurjl v. Damme [b)^ and Barrington v. Turner (f)^ as 
(hewing that the judification need not allege that the 
killing of the dog was a necejfary means of preferving the 
game ; but only, as in the firft cafe, that the dog was 
divers times killing conies in the warren, and therefore 
the warrener finding it there at the time when, &c. run- 

(a) By A. 21 Se 23 Car. 2. c 15 lords of manors may appoint game-* 
keepers who may take and feize ail g;uns, dogs, to kill game, ufed by 
any perfon who by that aCt is prohibited from keeping the fame. 

■ (b) Cro» Jac. 45. U) 3 

VoL. XI. P p ning 
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1809. ning at the conies there, killed it. And in the fecond^ 
^ that the greyhounds chafed a deer in the defendant’s park, 

0gainif and there killed her, on which to prevent more mifehief 

by them, the defendant took the greyhounds and killed 
them. In which laiter cafe there could have been no nccef- 
(ity for killing the dogs after the defendant had taken them. 
The cafes on this fubjeQ, he obferved, were collefted by 
Mr. Scr}t. Williams in a note to the cafe of Wright v. 
Ramfeot (a)^ who refers to a fimilar precedent of ftich a plei 
ill 2 Rich. Prac. C. P. 435. ( \th ed.) juftifying the killing 
of a greyhound for courfing deer in a park. [Le Blanc]. 
To make thefe cafes bear upon the prefent, you muft 
alTimilate the hare to rabbits in a warren, or deer in a 
park, which are the fubjecls of property.] In Keeilc v. 
Hickeringill [b) Powell J. fays, every man has a pro- 
perty in animals ferae naturiv while they arc upon his 
own land ratione foil s and in Suiton v, Aloody (r), the 
Court fay, that a warren is but a franchife to keep 
the Gonies ; and the owner has no more property in the 
conies thcmfelvcs than any man that has them in his own 
land. If one Hart a hare in my clofc, and kill her 
there, it is my hare : otherwife if he hunt her into the 
ground of a third perfon i then it is the hunter’s.’* 

Lord Ellenborough C. J. The queftion is, whether 
the pUintifF’s dog incurred the penalty of death for run- 
ning after a hare in another’s ground ? And if there be 
any precedent of that fort, which outrages all reafon and 
fenfe, it is of no authority to govern other cafes. There 
h no queftion here as to the right to the game. The 
gamekeeper had no right to kill the plaintiff’s dog for 

W i&iW. 84. ( 6 ) iiMod.T^. 

Jtf) Sjlk. 556. 1 Ld. Ray. j jo. and Com. Rcj>. 34. 

V ^ following 



JN THB Fiftieth Yeah of GEORGE III. 


following ic. The plea does not even (late that the 
hare was put in peril, fo as to induce any ncccifity for 
killing the dog in order to fave the hare. 

Pit Curiam^ Judgment for the Plaintiff. 


Vr-R E 
agaiftji 

LJ. CAWPdft. 


CariIlincton ag^tnji Taylor. 


FriJay , 
Nov. lothJ 


•'pHIS was an aflion on the cafe in which the plaintiff 

declared, that whereas he before and at the time of m.ike profit of 

them, by one 

the gtievance after mentioned, and from thence hitherto wbowasatthe 
hath been and flill is lavvTully poffciTcd of and in a cer- on a public 
tdin place prepared with fuitable and proper conveni- creVk^whae 
cnees for decoying, taking, and catching of wild fowl, 
commonly called a decoy, fituatc and being at the parifli 
o( Beatimont cuin-More in the county of .^.v, and by thcflioie (aScuc 

. , . r r • 1 *1 yarrf>) as 

means of fuch decoy during all the time alorelaid, until to m.\kcthc 

the committing of the grievance after mentioned, had u'l'gi^t ; thi dc. 

been and was ufed and accuftomed to decoy take and 

catch divers great qu >ntities of wild fowl, to wit, wild 

ducks, mallards, teal, and widgeon, by reafon whereof v.i.Lh brought 

, out fomc ol the 

(Treat nrofits and advantages had accrued and ftill ought bmu from 

^ , II 1 • i. though 

to accrue to him i yet the defendant well knowing the hedUnot 

premifts, but contriving and wrongfully and unjuftly in- decoypt.ncfj 

tending to injure and aggrieve the plaintill, and to de- , wilful diftmb • 

prive him of a great part of the profits and advantages *" 

arifing from his faid decoy, afterwards and whilft the to rh* decoy, 

plaintiff was fo as aforcUid poffcffed thereof, on the Xlt action on the 

. 1- 1 o n. a. ir j cafe js mam- 

(qI January 1809, and dn divers days, «c. Ihot oit and tamable by rht 
difeharged divers guns and other engines, and made and 
caufed to be made divers violent and loud nolfei fo neat 
to the faid decoy of the plaintiff as thereby then and there 
greatly to diftiirb and frighten divers wild fowl then being 
P p a 
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CARRihC.TON 
agaittfi 
Ta YLOR. 


at or near the faicl decoy ; infomuch that divers wild 
fowl, to wit, 500 wild ducks, &c. then and there flew 
away and wholly quitted the faid decoy, and divers other 
wild fowl, to wit, &c., which were then and there about 
to enter the faid drcoy were rlitrcby then and there pre- 
vented from entering the Cmie , and by means thereof the 
plaintiff was prevented from decoying, catching and 
taking the faid wild fowl in fuch plenty as he otherwife 
might and would have done, to wit, at, &c., and thereby 
the plaintiff loll and was deprived of the profits, &c- 
which might and otherwife would have accrued to liim 
from his faid decoy, to wit, at, See. Wherefore, Sec. 

At the trial of this cafe before the Lord C. B. 
dona/d at Chelmsford^ the plaintilf ’s right to the decoy, 
which was an ancient decoy, wjs proved ; and it alfo ap- 
peared that the defendant fought liis livelihood in part by 
(hooting wild fowl from his boat on the water, for which 
boat with fmall arms he had a licence from the Admiralty 
for fifhing and coafting along the fliores of Ffex ; on one 
of the fait creeks of which county, called the BlackwaUr 
liver, where the tide ebbs and flows, near Walton, the 
decoy in queftion was fituated. The only proof of the 
diflurbance by the defendant was, that he, being out in 
his boat (hooting wild fowl in a part of the open creek, 
firft fired his fowling piece within about a quarter of a 
mile of the pUintifF's decoy, w'hen 2 or 300 wild fowl 
came out; and afterwards approached nearer, and fired 
again at wild fowl on the wing at the diftance of about 200 
yards and upwards from the decoy pond, when he killed 
feveral widgeons, and immediately on the noife of the 
gun 4 or 500 wild fowl took flight from the pond ; but 
it did not appear that he fired into the decoy. The 
learned Judge left this as evidence to the jury of a wilful 
5 diflurbance 
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<11fturbance of the plaiiulff*s decoy by the defendant, for 
which this :i£tion w?uld lie i and the jury found their ver- 
di£t for the plaintiff' with 4c/. damages. 


1809. 

Carr I Nr. TDK 

e.g(4iTijt 

Tay^oM. 


GarvQYD now moved to fet afide the verdifl, as being 
ajrainlf hr-v evidence ; the defendant having a right, 
lie fiid, :o fhoot lU tlie wil l fowl in the place where he 
A lutJi was an open creek or arm of the r. a, v/lierc 
the tide flowed arifi reilowcd; and not having g^ne 
up .0 laPid, nor fired into his tlccoy at the 

birds 'iJere. 


TIh’ Court ho'vever faid, that t.hey faw no ground for 
diflurhlrg the vt.rdi<tl in point ot law : and Le Blanc'l. 
referred to an old prec edent of fuch an actlion (r/), which 

had 

{a) TI,r c.ifr: .ollviJed to is eifed in E/v// Ni Pn 79 as Ihcla irrgaPs 
calc, Utl. s -//./; , \v /( li IS jtporred by the name of KtebU v Ilitlerirga/l, 
in 1 1 MJ. 7|. 130 3 0, and Hoh's Rej>. 14. jj. 19 From) thefe it 

apjjt’aii. to hjvc hten an a<£lion on the caft loi dinurhinj; the phj'miflf’s 
dccjyi ufttr a vnJidt Iti the plaintiff, it w is moved to arreft the 
judt'mcm for tlie mlufficiency in Jaw of the deeJaration, '1 lie cafe ap- 
pears to have been t\A-ice arj;u-d, firft in 7/#/. ; and afiei wards, in 

EJhr ^Jlhn. : the ar>;unitnts .trc befl icpojicd in liolPs Rep. 14 and 17. 
And in p I';, the l.'iffs arc lUted ihus, “ thtt the dtf^ndrtnt wasioid of 
a manor and had a decoy ; and the plainrifF hid alfo made* i decoy upon 
Ills own gu^und, which wa*? next adjoini*'.^ to the deirn<huu’< ground, 
and jnctly iU',4r alio to the defcnd.inT.s decoy j and therein the p airitilF 
had decoy and other ducks, whcitof he made confidirable profit j” and 
ricflarps, It docs not appear how the fails firll mentioned wer? 
btfcie the Court upon tlic motion in .arrtll of judgment, as they did not 
appear upon the face of the declaiation j nor did the fndl there appear 
which is afterwards (p. 17-) ftated, that the defendant was Upon hi^own 
clofc when he Ihot off the gun: but thefe fa£ls were probably a flu med 
arguendo, as confiftent with the allegations of the declaration •. Not that 
perhaps the introdudlion of thefe fads would have varied tiie queftionj as 

t /Vr what Is faid by Ho/t C. J. at th« besinning of p. 576. 

pp 3 


the 
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again/i 

U'ayio^. 


had been followed by one or two others within his own 
remembrance on the NcrfolJc circuit- And the evidence 

they 


ia. 5 yfhfU 

An a^ion on tlie 
cafe lies for diA* 
charging gun^ 
near tnt decoy 
pond of another, 
vv;tli dchgn to 
damnify the 
Q A-nerby fnglit- 
ening away 
the wildfowl 
rtfoiting there- 
to, by which 
the wildfowl 
were frightened 
;rway and the 

owner damrii- 
fitd. 


the (Uclaraiion proceeded to charge that tlic defendant fired thegunswliicli 
made the difturbance with dejign to datjtntfy theflainuff^ and to frighten au'ay 
the wildfnvl from his decoy ; which confequently precluded, alter vercliif, 
any cOnfideration of the queflion, whether he liad not a right to do thefe 
adts on his own ground as a mean of taking tlie biids for bis own benefit, 
in ilie report of the cafe in ii Mod. 75. Lord C. J Molt fays, “ Suppofc 

the defendant tiad (hot in his own ground ^ if he had occafion to Hiooc, 
** it would have been one thing; but to fhoot on purpofe to damage flic 
** plaintiff ii another thing, and a wrong." It fhould feem to be the 
fame thing if he fiied for the purpofe of difturbiiig the wildfowl in his 
luiglibour's decoy, that he might take the chance of bencfiuing himfelf 
hy ihooting thenri when on the wing in confequence of fuch difiurbancc. 
The following ffatement of the declaration and judgment in that cafe, 
which is taken fiom a copy of Lord C. J. Holt's own MS. in my poffcf- 
fion, ffiews the true natuie of the adion, and of the gtounds on which 
i; was decided : 

KeEBLE again/! HlCKERlNGlLf-- 

* 

ACTION upon the cafe. Flaintiff declares that he was, Slh November^ 
in the fecond year of the queen, lawfully poffeffed of a clofc of land called 
Minott's MeadoWy et dc quodam vivario *, vocato a decoy pondy to which 
divers wildfowl uftd to refort and come : and the plaintiff had at hia 
own cofts and charges prepared and procured divert decoy-ducks, nets, 
machines, and other engines for the decoying and taking of the wild- 
fowl, and enjoyed the benefit in taking them : tlic defendant, knowing 
which, znA intending to damnify the flaimiff in his vivary, and to fight 
and drive away the wildfowl ufed to refort thithe', and deprive him of Its 
profty did, on the 8th of November^ refort to the head of the faid pond 
and vivary, and did difwharge fix guns laden with gunpowder, and with 
the noife and flink of the gunpowder did drive away the wildfowl then 
being in the pond: and on ilie nth and laih days of November de- 
ft ndant, 'With dcfign to damnify the pWintiff, and fight away the wilJfowfy 
did plate himfelf with a gun near the vivary, and there did difcliargc the 

* 2 Jnji. ICO. Vivarium Is a word of large extent, and ex vi termini 
(Ignificth a place in land or water where living tkingfi are k«pt. 


fii 
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they obferved was proper to be left to the jury who had 
decided upon it. 

Rule refufed. 


1809. 

CaRHINCTO'C 

ggaijift 

Taylor* 


raid gun fcvcral times that was then charged with the gunpowder againd 
the raid decoy pond, whereby the wildfowl were frighted away, ^nd did 
forfake the faid pond. Upon not gu Ity pleaded, a verdidt was found 
for the plaintiff and tc/. damages. 

Holt C J. I am of opinion tliat th'S n^Ion deth Te. It feems to be new 
In its inflance, but is not new in the teafon or principle of it. For, ifl, 
this ufing or making a decoy is lawful, idly. This enaployment of his 
giound to that life is profitable to the plaintiff, as is the fkill and n\^ 
nagement of that employment. As to the firfl, Every man that hath a 
property may employ it for his pltafure and ptohr, as for aUiirng and 
piocuring decoy ducks to come to lus pond. To leam the trade of re- 
ducing other ducks to come there in order to be taken is not prohibited 
either by the law of tlie lard or the moral law ; but it is as lawful to ufe 
att to reduce them, to catch them, and defiroy them for the ufeof man- 
kind, as to kdl and dtiUoy wildfowl or tame cattle. Then when a 
man ufeth hi> art or his (kill to take them, to fell and difpofe of for his 
piofit j tl)is is his trade ; and he tliat hinderb another in his trade or live* 
lihood is liable to an aflion for fo Innderiiig him. Wiiy otherwife are 
fcanda'ous woids fpoken of a man in his piotelTion amenable, when 
without his piofclTion they arc not fo? Though they do not effedl any 
damage, yet j;e chty mifehievous in chemfelvcs; and tlwrefore in thrir 
own nature predudiive of damage; and theiefore an a^ion lies agiinit 
him. Such ais all words that arc fpoken of a man to difparage him in 
liis trade, that may bring damage to him^; though they do not charge him 
with any ciimc that may make liim ohr.oxicus to punUhmrnt; as to fay 
a merchant is broken, 01 that he is failing, or is not able to pay his debts. 

I Roll. 60. I. ; all the cafes there put. How much more, when tiir 
defendant doth an adlual and ical damage to another v/hen he is in the 
very aft of rtcciving piofit by hu employment. Now there arc two forts 
of aft'* for doing damage to a man’s employment, for which an aftion 
lies; the one is in refptft of a man’s privilege; the other is in rrfpeft 
of hid property. In that of a man’s franrhife or privilege whereby he 
hath a fair, market, or ferry, if anoihej: fh.ill ufe the like liberty, though 
out of his limits, he fhall be liable to an aftion; though by grant from 
the king. But therein is the difference to be taken between a liberty in 
which the public hath a benefit, and chat wherein the public is not con. 

F p 4 cerned. 
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earned, az //. 6. 14, 15, The other is wheic a violent 01 malicious a£l 
is done to a man's occupation^ profeflion, or way of gitting a liveli- 
hood 5 there an a£lion licb in all cafes. Hut if a man doth hipi damage 
by ufing the fame employment ; as jt Mr Hdenngiil had fet up anoihtr 
decoy on his own ground near the pla nciff'si and that hqd fpoiled 
the cuflom of the plaintitt*, no adion would lie, bccaufe he had as much 
liberty to make and ufe a dtcoy as the pla ntiff. This js hke t!)e cafe of 
II 11. 4. 47. One fchoolnufttr kt^ up a new fchool to thedaiT age of an 
ancient fchool, and thereby the fchoiaib are allm erl from the old fcho 1 to 
come to his new. (The .idhon there vv.is hel 1 not to iie ) But fuppofe Mr. 
HtckcrU'gjil fhouldlie m the w.iy with hiS guns, .inci frig! tt'ic hoy^ from go- 
ing to fchool, and tiieii p Tents would not Id tliemgo thithci \ fure ll».at 
■fitflioolmaftcr might have an . ion for the iefs of Ins fcholars 18. A 

man hath a market, to which he hath toll tor liorfes fold : a rrnn ij bunging 
his horfe to market to fell : a ili mger lundtii, and oSll:riu5\s lum from go.ng 
thither to tl.e market : an adlion lies, be;.auf it impoits danuge. Action 
upon the cafe lies araiuft one that fh-dl by threits fright away hi^ tenants at 
will. 9//. 7. 8. zj II. 6. 31. 9//. 7. 7. i^Eii 4. 7. Vide^n//d/. Cfz. 
a Cro, 423. Trefpafs was hrcuglit for beating hii fervair, whereby he 
was hindered from taking I is lull j the oblliuilion a dunage, tliough 
not the lofs of his fervice. 'i'litrt was an objechon tiiai did o:cui to mo, 
though I do rot r member it to be made at the bar; whicli is, tli.ii it is 
not mentioned in the declaration vv'r»t number 01 r.ataie of wi.'dt avI 
wtie frighted liway by the dcJcMidant’s (hooting As in 57^1/’ 31 F/ijyii*f\ 
cafe Tiefpafs quare c'aidum fuum Ir. gir, et pilccs Uiu^* ccpit *.trcr 
a vtrdi^f for the plaintiff, ,nnd cnliic d..iiinges, it wa> movLfl m ainfl of 
judgment, that the declaration was not good, bec.iufp ir vv.i, not f i d of 
what n.T.ure, nor of what number the fifnes were ; whir!) litld tp he 
a fatal cXteplion, not helped rfler vcidi^t by th'- fl.t iic ot jeofail-,. 
Refp. But indeed here i, not i he nun.bci Bitid Now confidcnng 
the natuic of the cafe, it is not pollibic 10 dtvlare of the number tint 
were frighted away; becaufe tliu plainiiif h.id not pniTt-hion of 
to count them. Where a man bi.iig> titTpifi, (oi taking In. good-, he 
muft declare of the quantity^ hc^au^'c lie, hy having !ud the jiotfiffion, 
may know what he had, and thtrtforc rnufl know what he loll. This 
is plain by fcvcial authoiities. zCV/;. 1*3. Dtnt y.Olt-vrr. Trefpafs loi 
beating and hindering his fervant ft om taking and colle^ing his toll; 
objection that it is not faid what quantity of toll he was to take: but 
that could not be known. Given Rel>. 109. RJeott Lou'-enny. Aflion 
upon the cafe becaufe the defendant hindered him from taking tollofdivets 
pieces of wool, and ihcwcCh not hgw many; yet the declaration was 

good. 



IS THE Fiftieth Year of GEORGE III. 57*! 

tCro. 43^, J(/hns fritjxin. Trefpafs qunre claurum frcgit, ct 1809* 

fpinas fuas ad vai..ntiani fuccidit. Exception was taken to tlie dcclaia-^ ■■ 1 ■■ 

tion becaufe the number of the thorns was not mentioned : yet held Kexbl* 
not to be a good exciption. AlUyn^ 11. Lodges, IVtedon. Action npor> 

< he caff j the plaintiff declared that the defendant killed divers cattle gilx.* 

infc^led with' the murrain, and threw the entrails into the plaintiff ’s 
field, per quod diverfa avtria of the plaintiff's interierunc. After ver- 
dict, cxct-ptlon was taktn in arrcll of jnd^^inent, lKc.^ufe it did not ap- 


pear how many cattle of tir: p^aintjlf 'b did tl)crchy ptrifh : yet judg- 
Ji.Lnt was given for tlic planniif, hi caiife there need not fuch certainty 
ni an aflion upon the cafe, btcaufc tlie plaintiff is only to recover da- 
mages for them. 9 43, 4^. i'>/ c/ cafe. A^lion on the 

c.ife for hindciing the pJainlilT in taking the profits of his fteward/hip* 
of fucli a manor j not (hewing wlint the profits were, or how much 
tlicy amounted to ; it r.s never qucfliontd but the declaration was good. 
The piaintift'm this cafe brin s his aflion for the apparent injury done 
hull in ihc ufe rf that tmployment of l.is ftcthold, liis air, and fkdl that 
he ufes tl.trthy. .Secondly, fays Mr. Solicitor, here is not the nature of 
the Wildfowl ftaied j for wildfowl aie of fcvcral forts; ducks, tenl, 
nialiat<l, and indeed all birds that are wild are wildfowl. Refp, It is 
tiuc in the larj'f fignifVcation of the woid they are fo s and alfo the word 
yiiw/ compieher.ds all biKl?. and (xiulliy! but wiIdfo':vl arc taken in a 
more reftr-in-.d fenfe; pheafants and partridges are not thereby unoer- 
flcod, for they arc fowl of wuircn. Mamusotts Forcjl La'iv^ citp. 3. 
] Rtgijit’ty 93, g6, F Ab D. ^ 6 . Riifia/, 5^c. Wildlowl arc known In 
the law, and ciifcnhrd by the ftatutc of 15 H. S, c ii , which doth rake 
iiot.ce of wildfowl. The title of the llatutc is againd: dcQioying of 
wiiafowj.” It recites th.it there hath been w'ithin this realm great quan- 
tities of wjldlowl, as d'Kks, mallaids, vvigeens, teals, wilclgcefe, and 
divers othci kind of wildfowl, which is ic.ifonable to be unclci flood of' 
that fort that do get thtii picy in ih.at manner. The flat, of 3 4 Kd. 6 . 

7., vvliicli repeals that of tiie 25 f/, J'., takc>^ notice of wildfowl, and 

hath ilic gtrurai word laldfoivlt without coming to particulars. Tluue- 

forp Nvhen tlic declaration is of wildfowl, it is not to be undciftood that 

1 

fpairows, wren', or lobin-rtd-breafts can be tluicby included. Prfnle^ 
Flumincte Volucrcs, in LUtUton*^ DiAionary, are undcrfto®d •w'ddfiw/f 
as being the only woids in Latin that wc have to exprefs it» Litf 
tit. fF’dd Fowl. And when we do know that of long time in the king- 
dom tlicfe ai tificial contrivances of decoy ponds and decoy ducks Irave 
been ufed for enticing into thofc ponds wildfowl, in order to be taken 
for the profit cf the owner of llie pond, who is at the cx pence of I'er- 

vants, 
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vant8> engines, an4 other management, whereby the marketi of the na« 
tion may be furnifhed ; there is great reafon to give encouragement tlurt:- 
unto ; that the people who are fo inl^rumental by their ikilland induflry 
To to furniih the markets (hould reap tlie benefit and have their action. 
But, in Ihort, that which is the true reafon is that this a^ion is not 
br«^ught to recover damage for the lofs of ilic fowl, but for the ddfurb- 
ance ; a^, 2 C/o. 604. Dawney v* Dec, So is the ufual and common way 
of declaring. 


JVe.'^ref.iav, 
Nov. aid. 


The King againjl The Inhabitants of Hardwick. 


an appeal againft an order for the removal of Jofeph 
VipoJtd^ Mary his wife, and their children, by name, 
was entered at the fclFions in the name of “The Churchv 


A rated pa- 
iiHi'cncr not 
being bound, 
upon an appeal 
toucliing tlic 

a gardens and Overfeers of the Poor of the Parifli of 

pauper, to give 

evidence againft Hardwick^ in the County of Norfclk. Appellants, and 
his own parifli, ' ' ./ » • * 

the oppofuc 

^ Parilh of Fulham Saint Mary the Virgin^ in the fame 


the Churchwardens and Overfeers of the Poor of the 


County, Refpondenrs,'^ And upon the hearing of the 
appeal, the Seflions confirmed the order, fubjc£l to the 
opinion of th's Court upon a cafe which {lated, 

That John Vtpondj the father of the pauper Joftph^ 


evidence ot his 
declarations as 
to (he fa£ts in 
ifiTue ; the 
.weigiit due to 
which muft de- 
pend upon his 
mean) oi know« 
ledge as to the 

fa£tsfodeciaied, was a fettled inhabitant of the paridi of Forncett St. 
fnencfs'oM^he Mary, in Norfolk ^ and about 40 years ago came to rcfidc 
bc'^coiitacd’ in the parifh of Hardwick, in the fame county, on a lc« 
nement at the rent of 5/. 10/. per annum. The pauper, 

tietd out*h^*^*Iis Vipond, who IS now 37 years of age, was born in 

father to a rviaf. that parifli; and when he was 15 years old, and durincr 
Ur living under ’ * 

a certificate m h)3 father 8 rtfldence on the tenement at the above rent, 

another jiaridi, 
and not ilierchy 

acquiring ary fttiltonent of bis own, but receiving deaths from his father, and vifiringbim 
from tinie to time, andretuining home to him alter the expiration of his appicnuccniip^ 
before he was of though lie went out to fcrvicc again in two days after rccc-iving more 
^Joaths; is not emancipated tiom his lather's family, and therefore follows a fcttlemcuc 
gained by the Uthci whdi he was fo ferving as an apprentice* 

he 



IN THE Fiftieth Year of GEORGE III. 


579 


he was bound apprentice to S. Warrefiy of Bejlhorpe^ 
in Norfolk^ cordwainer, by indenture, for four years, 
which time he regularly ferved with bis mailer, who 
rcGded in Bejlhorpe under a certificate from the pa« 
riih of Bunivell^ in the fame county. During the firft 
year of the fon’s apprcniiceihip John Vtpond^ the father, 
pUTchafed the tenement on which he rtfided Hard*ivick^ 
for 87/, Whitft the pauper was in the feivicc of IVar* 
ren^ he was cloathed by his father, whom he occaiionally 
vifited on holidays, and at other times with his mailer’s 
leave. At the expiration of the apprenticefliip, the 
pauper, being then 19 years of age, returned to his fa- 
ther's houfe in Hardvjick^ where he (laid two days, and 
received feme new deaths. He then w'cnt back to hi$ 
former mailer, IVarren^ with whom he made an engage- 
ment to work by the piece \ and he continued working 
under fuch engagement in Bijlhorpe for a year and a quar- 
ter. The pauper afterwards worked by the piece with 
another cordwainer of the name of Burn ; and with both 
Warren and Burn he made his own agreements, but 
never let himfelf for a year to cither of them, or to any 
other perfon. The refpoiidcnts, in order to prove the 
pauper’s fettle ment in Hardwick^ called the father, who 
being a fettled (/i) inhabitant of that pariih refufed to be 
examined. They then called the pauper himfelf, whp 
proved from his knowledge, that his father had reiided 
on the tenement at Hardivkk for 25 years, and that It 
was now worth more than lo/. per annum. And the 
Court admitted the pauper to give evidence of his father's 


1809. 


The Kino 

agtnnp 

The Inhal>it3nt9 
of 

Harowick* 


[a) He was in fa£! a ratrj as well as fettled inhabitant; though bx 
miAake, as ic fecmtcly that was not Aated in the cafe; but the fad was 
alfumcd in die couife of the argument, and it was tlie ground of ^he 
objedien taken at the Quarter Stlpons. 

4 


declara* 
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declarations to him, that he (the father) had purchafed 
the houfe when the pauper was 16 years of age for 87/. 
and that he had about 10 years ago laid out above 100/. 
on the premifes* The Court were of opinion, that the 
pauper was not emancipated by his refiding in Bejlhorpe 
under the indenture of apprenticeftip, nor by any 
other aft fubfequent Co it y and therefore confirmed 
the order. 


Alderfotty in fupport of the orders, faid that it had been 
repeatedly decided, that a pauper under age, who has 
been put out by his father as an apprentice with a certi- 
ficated perfon in another pririQi, by which no fettlement 
could be gained, returning again to his father’s family, is 
not emancipated, but follows his father's fettlement ; as 
in i 2 . V. Halifaps{a)y R» v. IVittan cum T^{;cimbrooie [b)y 
R. V. Collhigbourn Duds (r), R. v, lug worth (d). And 
in Rex V. Roach (e), which was the cafe of an adult 
leaving her father's houfe and going into fervic'", Law-* 
rence J. took the diAinOion, that if the daughter had 
gone out to ferviee and returned to Iicr father's houfe 
before (he was of age, (Ijc would have continued to 
be part of his family. The queftion then rcfults to 
this, Whether the pauper’s father had acquired a fettle* 
ment in Hardwick ? This was fufficiency proved by 
the pauper’s evidence that his father had adually rcfided 
for 25 years on an eflate now worth above tcA a- year, 
for which no rent appears to have been paid ; which was 
fuificient for the SeiTions to prefume that it was his own, 
and that the original purchafe-moncy was above 30/. Cut 
if that were not enough, the declarations of the father, that 

(is) ffurr. S.c. 8o6. (hi) 3 Trm 'Rep, 355. (f) 4 TVrm Rep, 19^, 

^</) 8 Term Rep, 399. («) % Term Rep- ^47- 


thit 
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this eflate was his own by purchafe for 87/., would be 
let in, upon the authority of The King v. Woburn {a), as 
the declaration of one of the parties to the caufe ; objec- 
tion having been made on that ground to his examination 
by the adverfe party ; and the letting in fuch evidence 
being, as Le Blanc J. obferved in that cafe, a neceffary 
confequence of the principal point there decided, that 
one who was a rated inhabitant of one of the litigant pa- 
rifhes could not be compelled by the other to give evi- 
dence againft his own parilh, being in efTeA a party to 
the caufe. [Lord Ellenhorough C. J. obferved that the 
point was not diredtiy raifed in that cafe ; though he did 
not mean to fugged that there was any difliculty in the 
point itfclf, or any defirc In the Court to get rid of it 
upon the prefent occafion. At the fame time he obferved 
that there was evidence enough dated in this cafe for the 
Seflions to have founded their judgment upon, without 
having recourfe to the evidence of the fathcr^s declara- 
tions. The mere occupation of land for 15 years with- 
out payment of rent was evidence enough of the father’s 
feifm \ and the rent of 5/. toj*. paid for it 40 years ago 
was evidence of the purchafe money being above 30/.] 


1809. 


The Kin« 
agaiu^ 
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of 

Haiowick* 


Garrow and Frere Serjt., contra, contended that with- 
out the evidence of the father's declarations as to the 
time when the purchafe was made, for above 30/. the 
refpondents could not make out their cafe j for it did 
not appear that the annual value of the edate was lo/. at 
the time when the pauper returned under age to his fa- 
ther’s family ; and he afterwards went out to fervice with 
different perfong after he came of age. It is therefore 


(tf) loEafif 39S.4<?»* 


material 
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material to the refpondents’ cafe, ift, to fuftain the evi-* 
dcncc of thofe declarations, in order to (hew that the 
father had gained a fettlement in Hardwick at the iafi: 
period when it appears with certainty that the pauper 
continued part of his father’s familyi which was on his 
return to his father^s houfe when he was 19, or at fur- 
theft within two years after that when he came of age ; 
for he is ftated to be now 37 years old, and it does not 
appear that he has ever reGded with his father fince he 
came of age 2 and, adly, the refpondents mult flicw that 
the fon was not emancipated at the time when the father 
acquired the fettlement in Hardwick. 

With refped to the laft queftion ; as the relevancy of 
the cafes cited was indifputable, fuppoGng the pauper to 
have returned home to his father’s, after the expiration 
of his apprenticcfliip, before his coming of age ; and fup- 
pofing the father’s fettlement in Hardwick to have been 
then gained, which was clear if his declarations were 
evidence*, this part of the cafe was not much debated ; 
though it was at Grft inGfted, that if the father’s fcttle- 
ment were not gained till after the fon was apprenticed 
out under the control of his mailer, which was incom- 
patible with the continuing authority of the father ; and 
if the fon were never afterwards regularly domiciled with 
his father, before he came of age ; which was contended 
to be the cafe here ; the occaGonal viflts on holidays, and 
iox two days after hiS apptenticelhip expired, would not 
make the father^s houfe the home or domicile of the fon ; 
and It did not appear that the pauper fo considered if, as 
in fome of the cafes cited. On this point 
Lord Ellenborough C. J. obferved that what the pau- 
per conGdered does not Ggnify, but what he did. Here 

he 
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he went to his father’s houfe after his apprcnticeftiip, as 
to his home} he treated it as his home 5 and was re- 
ceived and treated as one of his father’s family. When 
he returned there he was in the fame plight as when he 
left it. His father continued cloathed with all his rights 
over him ^ and he betook hiinfclf to his father’s houfe 
with all the rights belonging to a member of his father’s 
family. 

On the principal point the appellant’s counfel fubmit- 
ted that it did not neceifarily follow from the determina* 
tion in Tie King v. Woburn {a)^ that becaufe a payer of 
the pari(h might refufe to anfwer as a witnefs when called 
by the adverfe party, therefore his declarations upon the 
fubjeA might be given in evidence : for nothing would 
be more eafy, if fuch a rule were laid down, than to fa* 
bricate evidence upon parifli appeals* The father, na«* 
turaliy wiihing his fon to be fettled ia the fame parlfh 
with himfclf, would make declarations to him not upon 
oath, which the fon might truly fwear to have heard 
from his father, though the fa£ls fo declared might be 
wholly unfounded. This point was not in judgment be- 
fore the Court in Repc v. Woburn j and though one of 
the learned Judges intimated that opinion in the courfc 
of the argument, no opinion upon it was ultimately de- 
livered by the Court after taking time to confiderof tlieir 
judgment. Ti)e common cafe, where declarations of 
parties have been given in evidence, is where they are 
parties on the record ; whereas the nominal parties to an 
appeal of this fort are the parifh officers. The rule was 
confidered to be fo technical in Bauerman v. Radenius (i), 
chat the declaration of a trufiee, who was the nominal 

(j) 10 Eafif 395. 7 €63* 
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plaintiff on the record, was admitted, to defeat the afliorf 
of his ceftuique truft, the real party* {^Bayiey J. That 
cafe only decided that tlie declarations of the nominal 
party on the record were evidence againfl him $ but not 
that the declarations of the real party would not alfo 
have been evidence (j)T Then, taking the inhabitants 
of the parifh to be the real parties to the appeal, dill they 
are not fuch parties whofe declarations are adniifliblc 
within the true meaning and fenfe of the rule ; which 
is founded upon a reafonable prefumption that no perfon 
will make any declaration againd his intered, unlefs it 
be founded in truth ; but the intered of all aggregate bo- 
dies, fuch as corporators, hundreds, parifhioners, and 
the like, upon a matter a(Fe£fing the whole community 
alike, is too minute to infure an accurate attention to de- 
clare nothing but the truth. Upon this ground of the 
minutenefs of their intcrelj, they have in fome cafes (^) 
been held to be witnefTcs. \_Le Blanc J. In The King 
r* Woburn the parifhioner was not rejefted as a witnefs on 
the ground of intered *, for his intered was oppofed to 

(a) In Bauerman v. Radauus,7T,R 665. a cafe was ciicd in argument, 
of Duke V. Aldrxdge^ before Lord Mahsjicld, Where one of the parties was 
a /heriff, who was indemnified by a third perfon ; and Lord Mtnsjield 
permitted tlie declarations of that third peifon to be given in evidence 
agalnfi the fiieriff. 

{h) Frere referred in particular to the city of London 1 350. 

and generally to 11 ^^r.. Evidence, Y, where cafes on this fnb-* 

JeA are collected ; but the current of them tend rather to ellablllh tk^ 
objediion again fuch witnefles, unleb where it hat appeared that 
the particular individual, called to give evidence on behalf of the ge- 
neral body fuing or being fued, could not dciive any benefit Co himfelf, 
or fuffer any dettiment, however fmall, by the event. And in the par- 
ticular cafe cited, that of a corporator, there was one Judge againfl 
three, and a bill of exceptions was tendered j but it became imne- 
cefiary to confider the matter further, as the difputed witnefTcs were 
withdrawn, and the plaintiff's cafe proved by otliers. 


that 
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that of the party who wifhed to call him : but he was 
held to be privileged from anfwering, on the ground of his 
being one of the real parties to the fuit.]| The obje£tion 
was there made to the party propofed to be called as a 
witnefs^ on the ground of his being rated and paying to the 
poor-rates. [Lf BlAnc J. The obje&ion to the witnefs, 
becaufe he was a rated inhabitant, has always been made 
where he was called as a witnefs to fupport the cafe of 
the parifh in which he was inhabiting, and the obJe£tidn 
has been made by the adverfe party againfl; whbm be 
had an intereft.] Confidering him as a party, yet as the 
intereft of each inhabitant is feveral, his declarations 


1809. 


The Kino 
dgmnft 

The Inhabitants 
of 

HARhWlCK. 


would not be evidence to charge the others ; as an ad- 
milTion made by one of the defendants in trerpafs is no 
evidence againft the others. The inconvenience of leU 
ting in this evidence will be very great in praftice. 


Lord Ellenborouch C. J. Evidence of an admif^^ 
fion made by one of feveral defendants in trefpafs will 
noty it is true* ellablilh the others to be co'trefpaflers : 
but if they be eftabliflied to be co-trefpafTers by other 
competent evidence* the declaration of the one, as to the 
motives and circumftances of the trefpafs, will be evi- 
dence againft all who are proved to have conibined to< . 
gether for the common obje£l. With refpe£l to the cafe 
at the bar, two queftions have been made;, but that 
which has been argued moft at length, and is conGdered 
to be of moft importance, is. Whether the declaration 
of the father, as proved by the fon, were admiGlble evi- 
dence ? If, from the occupation of this eftate by the fa- 
ther for 25 years, within the knowledge of the fon, now 
only 37 years old, during the greater patt of that time 
as It would appear without any payment of rent, added 
V01..XI. Q^q t* 
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to the that 40 years ago the eftate was rented at 
5/. I ox. per annum and is now worth above lol* a*year| 
the Juftices the Seffions had drawn the inference^ 
which they might fairly have donci that the father hatl 
purchafed it before the foh came of age for above 3o/.» 
we might have been faved this difeuffion: but as it is# 
the queftion becomes material to be decided. The quef* 
tion then is. Whether the declaration of a parilhioner 
refpediiig the ctreum dances of a fettlement^ of which he 
could not be compelled to give evidence as a party to the 
appeal depending, be admiflible in evidence ? 1 conCder 
all appeals againd orders of removal, though technically 
carried on in the names of the churchwardens and overfeers 
of the refpe£live paridies, yet in fubdance and effedt to 
be the fuits of the parilhioiiers themfelves, who are to 
contribute to the expence of maintaining the pauper?. 
The parilhioner, therefore, being a party, could not be 
called upon as a witnefs. Then what is there to differ 
this from other cafes of aggregate bodies, who arc par* 
ties to a fuit. In general cafes it cannot be quedioned 
that the declarations of the parties to a fuit are evidence 
againd them ; and how is this cafe didinguidiable from 
thofe upon principle? What credit is due to fuch tvi-* 
dence is another confideration : his declaration does not 
conclude the parilb ; but will be more or lefs weighty 
according to his means of knowledge, the genuinenefs 
of the declaration, and other circumdances of which the 
Court would judge. A declaration made by fuch a 
party loofely, and without competent grounds of know- 
ledge of the fa£t, would not be entitled to weight ; but 
the credibility of fuch evidence is quite a different quef- 
tion from its competency : and it is always open to con* 
tradition like other evidcnc^t Hcrcj however, the fa- 
ther 
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ihfr had very competent means of knowledge as to ihd 1809. 
fafl; declared by him : but it is fufEcient for us to fay, 

^ TbcKiNo 

that the evidence was competent to be received. The agawfl 

, , , • . r ln!»abitant8 

Other pome made is as to the emancipation of the Ion, of 

who, having gone from his father at the age of 15, and 

ferved as an apprentice under indentures for four years 

to a certificated mafter in another parifli during the refu 

dence of his father in Hardwick^ and not having there« 

by acquired any fettlement of his own ; and having re« 

turned to his father again at the expiration of his appren^ 

ticefhip, and requiring and receiving the further 

ance of his father ; mu(l be confidered as rcMncorporated 

on his return into his father’s family and entitled to all 

the rights of one of its members ; and therefore he foU 

lowed (he fettlement which his father had in the mean 

time acquired in the pariOi of Hardwick, None of the 

cafes of emancipation which have been decided on the 

ground of the childrens’ marriage, or obtaining a fettle^ 

ment of their own in another pariih, or being under a 

different control incompatible with that of their parents 

till after the age of 21, apply to this cafe. The con^ 

fequence is that the order of Seflions muft bp cony 

firmed. 

Lr Blanc J. (a). The fafls of the cafe are Ihortly 
thefe: The father of the pauper, being originally 
fettled in another parilb, about 40 years ago cam^ 
to refide in Hardwick upon a tenement under io4 
a-year^ which at firft he rented, and during his refir 
dence there, and while his fettlement cpntinued in the 
parifli to which he originally belonged, he put his fon, 
then 15 years of age, out apprentice to a perfon refiding 

(#) Ctojt was indifpoCrd and ibfent. 

0^*1 * . >" 
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1809. in the parifli of Bumvell under a certificate. About t 
—— year afterwards, while the fon was relidine with his 

The K.JNO ^ ® 

agawji mafter in Bunweil^ the father acquired a fettlement in 
of Hardwick^ by purchafe for above 30/. of the tenement 
Hardwick, bcforc rented j and then the firft queftion is, 

ivhether that fettlement were communicable to the fon \ 
and that depends upon whether the fon continued a part 
of his father’s family, or, in the language of the books, 
■were emancipated. Now, during all the time that he 
lived with his mader he was cloathed by his father, 
whom he occafionally vilitcd on holidays, and at other 
times with his mailer’s leave i and at tlie expiration of 
his apprenticefhip he returned to his father’s houfe in 
HarJwich, and (laid there two days, and received new 
deaths from his father. The queftion is. Whether, be- 
ing then only 19 years of age, he continued under the 
control and as part of his father’s family ? When he left 
his mafter he went to his father’s houfe as to his home, 
and his father fuppHcd him with deaths as he had done 


before: and none of the circiimftances occur in this cafe 
which in other cafes have been held to conftitutc an 
emancipation. The father’s fettlement, therefore, was 
of courfe communicated to the pauper bis fon. The nexs 
queftion is, Whether the Seflions have received evideixee 
of thefe fads which was not admifliblc ? On reading the 
cafe it appears as if it had not been ncceflary for the SeC- 
(ions to raife this queftion ^ for the evidence was fuflt- 
cient, without the hcarfay of the father, for them to have 
found the true ftatc and condition of the father’s property 
in the parifli, fufScient to eftabH(h his fettlement there. 
But it appears that they received the evidence of his dc^ 
daratlon in confequence of his having refufed, on the 
ground of his being a party to the appeal, to be examined 

when 



iN THfi Fiftieth Year of GEORGE IIL 

when called as a witnefs by the oppofite party. And as 
we do not know that they founded their decifion upon 
the other circumftanccs of the cafe, independent of his 
declaration, though they might well have done fo, ^e 
muft now decide whether they did right in admitting 
that evidence. In the cafe of The King v. Woburn {a)^ 
we confidcred that fuch an appeal, whether entered in 
the names of the churchwardens and overfeers of the 
jioor, or of the inhabitants of the parifh, was in efFe£b 
the fuit of the inhabitants paying to the rates ; they 
being the parties really interefled in the fuit touching 
the fettlement of a pauper in the pariflij and that fuch 
an inhabitant of one of the litigant parilhes in that cafe 
could not, as a party to the fuit, be compelled by 
the other parifli to give evidence againft his own parifh. 
The Court did not decide that the declaration of fuch an 
inhabitant could be given in evidence againft his parifh ; 
and it has been truly faid at the bar, that the opinion 
thrown out by me upon that point was not the decifion 
of the Court \ for the point did not neceflarily arife in 
that cafe ; and therefore it comes now to be judicially con- 
fidered, for the firft time, whether fuch a declaration be 
receivable in evidence : whether, when a fuit be pend- 
ing againft a great number of perfons who have a com- 
mon intereft in the decifion, a declaration made by one 
of thofc perfons concerning a material faft within his 
knowledge be evidence againft him and all the others 
parties with him to the fuit ? And it ftill feems to me 
to follow as a corollary from the decifion of the Court in 
the former cafe, that fuch a perfon, not being liable to, 
be called upon tq give evidence upon oath of the fa£t, aa 
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being a party to the fuit, his declaration of it mufl: 
evidence for the oppofite party. And though I am (brry 
that fo important a point of evidence, as to its general 
confequences, comes to be decided in a fettlement cafe, 
where our decifion cannot be revifed ; yet being obliged 
to decide it, wc muft do fo according to what appears to 
us to be the conclufion of law upon principle. 

Baylly J. I confiJer that the pauper was not eman- 
cipated when the fcttl^ment was gained by hi.*) father in 
fIard‘wiL'k, The pauper had not gained a fcttlement clfc- 
where, nor been married and become the head of another 
family, nor was he out of the control of his father, at the 
time that the latter gained a fettleinent in Hardwick ; he 
therefore followed his fathcr^s fcttlement. I alfo con* 
fidcr tliat every rated inhabitant of a pariih is a party to 
the fuit upon an appeal againfl an order of removal, be- 
tween his pariih and another *, and that every fuch rated 
inhabitant may refufe to give evidence in fuch fuit w'!)ca 
called upon by the oppoQre pariih* I alfp think it foU 
Jow^ from thence, that the declaration of every fuch raleJ 
inhabitant, as to the matters in quedion, maSc at the 
time he was a rated inhabitant, is evidence. But unlefs 
Ae oppofite party firft offered to call fuch inhabitant as a 
^itnefs, which was obj.e£led to, 1 do not think thar in 
ordinary cafes the magillrates fliould give any weight to 
mere declarations of that kind} though there may be 
occafions when the declaration of fuch a party would 
have great weight. 


Orders coniirnied, 
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The King agdinji The Sheriff of Surry. 

the 15th of Ufl: June the flierifF was ferved, in the 
caufe of Martin and Afiother v. Hobbsy with a rule 
to return the writ of teftatum fieri facias, which expired 
on the at ft, the laft day of Trinity term; and no return 
being made, the plairuifF moved for an attachment at the 
rifing of the Court. The (licrifF, however, returned the 
writ on the 2 7tli, and afterwards, on the fame day, having 
been ftrved with the rule for the attachment, he tendered 
the amount of the fum levied, dedu£ling his poundage,, 
and alfo ferved tlie plaintiff’s attorney with notice of 
moving the Court, on the firft day of the enfuing term, 
to fet afide the rule for the attacivnent for irregularity 5 
which notice vi^as given before the attachment iffued, but 
it afterwards iffued on the fame day. The Court was 
accordingly moved in this term for a rule to fet afidc 
the attachment for irregularity, which was now op- 
pofed by 

The Attorney-Ceneral amt Comyn, who relied on the 
pracllce in fapport of the attachment in this cafe. The. 
tqIc of Court of dirc£ls that all writs 

lhall be returned by the fticriff on the day on which the 
rule for returning the fame fhall expire: and in default 
thereof, it fays that the plaintiff is to be at liberty to 
mpve for an attachment on the next day: but as the latter 
p^rt of the rule is inapplicable to cafes where the writ is 
returnable on the laft day of the term, fince no attach* 
|i>eat can be moved for out of term, it has been the com- 
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mon prafticc, they faid, to move for the attachment in 
fuch cafes on the rifing of the Court on the lad day of 
the termi the contempt being then incurred. And this 
pradltcci they obferved, had been cxprcfsly confirmed in 
C. J?* by a rule of Court (n) made for that purpofe. 


Garrov) and Bolland^ contTa, contended that as the writ 
was not returnable till the lad day of the term, and the 
(heriffhad the whole of that day to the very lad moment 
of the rifing of the Court to make the return, no attach- 
ment could be moved for on that day; and that therefore 
the (heriff had till the fird day of the enfuing term to 
linake his return, and was in time if he returned the writ 
before the attachment was moved for on that day. And 
this they faid was the true condrutlion of the rule of 
Court of M. ; which concluded with faying, thai 

in cafe of default made by the (licriff in not returning the 
writ on the day on which it was returnable, the plaintiff 
fhould be at liberty to move for the attachment on the 
next d^y ; which mud mean tlic next day on which the 
Court fat. And in The King v. The Sheriff of Berks (b)y 
where the flieriff was only ferved two days before the end 
of the term with a fix days rule to return a writ of fieri 
facias, the Court held that he had the whole of the fird 
day of the enfuing term to file his return : and they alfo 
declared, on infpeiflion of the rule of Court of Af. 32G.3., 
that It only applied to writs returnable within the term, 
where an attachment could be moved for on the next day 
within the term. And they obferved that the prafticc in 
C. B, dood upon a fpccial rule of that Court for the re- 
gulation of their own pra£l!ce. 


W \ BoJ Vulh III. 
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Courts however, after confulting the Matter as to 
the pra£^ice in this refpefl, faid that it had prevailed in 
this Court with fuflicient notoriety, in^onformity to what 
had been more formally declared by the rule of Court in 
the fame refpc£l in C. B,: and therefore they declared 
the attachment to have been regularly iflued, and dif* 
charged the rule for fetting It afide. 


1809. 

The Kiwa 

againd 

The Sheriff* ol 
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Thomas Foster, T.Usher and Eeiza Deborah, 
hisWife, Maria CatherineFoster, Valeria 
Dorothy Fergus, Widow (late Foster), 
Emma Louisa Keith Foster, John Foster, 
T. Smith, and Charles Foster, againjl The 
Earl of Romney, John Foster, George 
Foster,Henry Foster, Frederick William 
Foster, John Frederick Foster, an Infant, 
and Joseph Foster Barham. 


A leilator tltvif- 
cd one of three 
ef^ates totruf- 
tees and their 
hfcirsi until Ins 
nephew *Tbr.mas^ 
foil of Ills bro- 
ther fFtlham^ 
fhould atCAin 21 
or die« and on 
his arrain.ntj z 1 , 
10 the (ii(i 

I'Ji life, 

fan> walle j ami 
aucr the ocitr- 


was a cafe direfled by the Lord Chancellor for 
the opinion of this Court, the fads of which were 
thefc ; 

Thomas Fojler^ being feifed in fee of plantations called 
Eihn, Waterford^ Lnncafier^ and T%vo~MiU Wood ^ and of 
other real ellates in Jamaica and elfe where, by his will 
dared the 8th of Jpril J*j 62 t duly executed and atteiled, 
devifed his clljtes of Elim, W aterford^ Lancajler^ and 


niinaiioii oi that eftate, to the trurtres during T'hmai's life to prtfetve contingent remain- 
dirs, Sci,. ; and alter tlie dre^afe ot ^[hemai, to all and every the Jon and Jons of the body of 
*fhomJS, Jrneraj/y and [uccejjin^dy one Aliei another in priority ot birth, &c. : zn<\ for default 
r/svcH fJJjc, to the trurtecsi until his nephew John, Ton of his brother Ihouid at* 

tain 21 01 d't' ; and in cad' John att.iiiud 21, tiien toliim for life, fans wafle ; ar.d after the 
«leTcnninition ot that rftaic to the ^ruftecs during yo/’w’s life to preferve contingent re- 
irnindersj and nfter hU deccafe, to all and every the Ion and font of the body of John 
feveraliy znd fiJi ccfTivcly one alter another in priority of birth, &c ; and alter the deter* 
niin.iticn ol that eflate (or, as it Hood here in the limitation of one of the other cHates 
** and for d.f.ultof fuJj ilTuc,*’) to the truilecs until hi» nephew Ihould attain 21 or 

die. See. and in rtpcdtmg ali the fotmer liiiiitacions as to S. fV. and his fon« ; and the like 
With icfpcft to a fourth nephewF. A/'', and hi^fons ; concluding— and for default of such tjfui 
to tlie tcH^itot’s brotbrr ^o/fr>A for hie, fans wafte ; and after his death to his fon Jojepb 
and his heirs. The tcft.iior rcpLatid the fame ftt of limitations twice inoie, with icfjictt 
to TWO other efljtcs, only vaiying the priority of his four brlt. named nephews in the dif. 
pofition of them, hut concluding, after each fet ol limitations to thofe four ne{)hcws, witl) 
the fame devifes to his hi other "JoJefb for life, and to 'JoJci h's fon in fee. 

The nephews ^Ibomas (the heir at law) and fV. had iflue male after the teflator's 
death, but none of the nephews had any fon bom during the ceftator's lifetime. Held that 
the four firfl-m'-ntionerf nephews and their Tons only took ellates for life refpeflively, for 
w^nt of wordi of limitarion 01 other tantamount words j the words, for d fault ^ rvcH 
sjfuef meaning for dtfAult of/cn or f.ns, &c. 

Two. 
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Tw-Mik-Wml, and allnther his eflates in Jamaicot and 1809. 
alfo all his lands, &c. in Great Britain, to Lord Romney — — 

and Sir Edward Hunvle^ and their heirs, to the ufc of and Ociitrs 
Ra Drake and 5 . Ldng^ their executors, See- for a term of 
99 years, if his, the teftator’s wife, Ihould fo long live, 
without impeachment of wafte, upon the trulls therein 
mentioned : ind after the expiration, or other fooner de- 
termination by the death of his wife, of that term, he 
deviled the fame plantations, lands, ^c. in cafe he lliouid 
leave a child living at the time of his death by his wife, 
jor his wife lliouid be then enficni of a child to be after- 
wards born, to the ufe of Lord Rofmity and Sir E^ Hawlr 
and their heirs, until iuch child lliouid attain his or her 
age of 21 years, or be marrird ; and on fuch child’s at- 
taining 2i or marriage, to the ufe of fuch only child for 
life^ without impeachment of waller and from and after 
Ihe determination of that eflate, to the ufe of the trudees 
to fupport the contingent remainders thereinafter limited* 

^nd from and after the deceafe of fuch child, he devifed 
|he faid eflates as follows : As touching and concerning 
my faid eflates of and IVaietford^ to the ufe of 

“ Lord and Sir E. //. until my nephew Uliomas Fof 
fer, fon of my brother IFilliam Eofler^ (hall attain the 
age of 21 years, or die. And on my faid nephew, 

Thomas Fojier, attaining his faid age of 2i years, to 
the ufe of the faid T.F. for bis natural life, without 
impeachment of wade. And from and after the de- 
termination of that eflate, to the ufe of Lord R. and 
Sir E. H* and their heirs during the life of the faid 
T.F* intruftio preferve contingent remainders, &c.j 
and for that purpofe to make entries, &c., but never- 
^ thelefs to permit the faid T, F* and his affigns to rc- 
fr ceive and take the rents, iflucs and j^rofits thereof 

A 
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1809. (luring his natural life. And from and after the deceafs 

" •• of the faid T. B\ to the ufe of all and every the fon and 

and Others fons of the body of the faid F. lawfully to be begot- 
tord^RoMNiY. fcverally and fucccffivcly one after another^asthey 

and every of them (hail be in priority of birth and feni- 
** ority of age. jifid for default oj fuch ijfue^ to the ufe of 
Lord R. and Sir E. H. and their heirs, until my ne- 
phew Jo/jUf fon of my brother Samuel Pofer^ (hall at- 
tain the age of 2 *i years or die. And in cafe my faid 
nephew, yo/j/i Fo/ler^ fliall live to attain his faid age 
of 21 years, to the ufe of my faid nephew J, F, for his 
natural life, without impeachment of wade. And 
from and after the determination of that eftate, to the 
“ ufe of the faid Lord R, and Sir E.H. and their heirs, 

it 

during the natural life of the faid J, F. in truft to prc- 
** fcrve the contingent ufes, &c. (following the ufual 
terms as in the prior limitation.) And from and after 
his {John FoJhr*s) deceafe, to the ufe of all and every 
the fon and fons of the body of the faid J. F. lawfully 
to be begotten, fevcrally and fucceflivcly one after ano- 
“ iher, aa they and every of them (hall be in priority of 
birth and feniority of age. And from and after the 
** determination of that eftate («), to the ufe of Lord R, 
and Sir E. H, and their heirs, until my nephew, Samuel 
Warren Fojlcr^ fliall attain the age of 21 years or die : 
and on the faid Samuel Warren FoJler^% attaining his 
age of 21 years, to the ufe of the faid 5 . W. F. for his 
natural life, without impeachment of wafte. And from 
and after the determination of that eftate, to the ufe of 
Lord R. and Sir E. H. and their heirs during the na« 

(a) In fiend of thefe words, and from and after the determination of 
that cdaie/* the words here introduced in the limitation of the Lanc^er 
cHate after mentioned were ** and tor default of fuch iflue.'* 


‘‘ tural 
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tural life of the faid S. F. in truft to preferve thtf 1809. 
contingent ufeSy (following the ufual terms as in the foTte* 

" firft limitation.) And from and after his (S. Fof- and Other* 

afainfi 

** ter*^) deceafci to the ufe of all and every fon and fons Lord Romnit« 
of the faid S. JV, F. lawfully to be begotten, fcverally 
** and fuccedively one after another, as they and every of 
them (hall be in priority of birth and feniority of age. 

** And for default of fuch ilTue, to the ufe of Lord R. and 
** Sir £• H. and their heirs until my nephew Frederick 
William Fojier (liall attain the age of 21 years or die. 

And on the faid jF. W* Fofter\ attaining his faid age 
of 2 1 years, to the ufe of the faid F. W. F. for lus na- 
** tural life, without impeachment of wafte. And after 
** the determination of that eflate, to the ufe of Lord R» 
and Sir E.H. and their heirs, during the natural life of 
the faid F. W. F. in truft to preferve the contingent 
** remainders, &€• (following the ufual terms as in the 
firft limitation.) And from and after his (F. W. Fof- 
ter^i) dcceafe, to the ufe of all and every the fon and 
fons of the faid F, W. F. lawfully to be begotten, fe- 
vcrally and fucccflivcly one after another, as they and 
every of them (hall be in priority of birth and feniority 
of age. And for default of fuch ilTue, to the ufe of 
" my brother Jofiph Fofter Barham for the term of his 
** hatural life, without impeachment of wafte *, and after 
“ his death, to the ufe of his fon Jo/eph Fofter Barham^ 
his heirs and affigns for ever.” 

And as touching all my eftates in England, and alfo 
my eftate or plantation called Two^AIile-Woody and alfo 
a traft of land called Horfe Savanna Pen, &c.” the tef- 
tator devifed the fame in precifely the fame terms, with 
all the fame limitations as he had before devifed in tefpefl 


II 


to 
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to bis eilates of EUm and Waterfcrd; with this difference 
onlyi that in the devife of his (dates in England^ and of 
Two-MiMi^oody and Horfe Savatwa Pen in yamaicaf 
the Jiephew firft named was John Fofiery (who was 
fecondly named in the limitations of the former 
eftatesj) then Samuel Warren Fofiefy (who was thirdly 
named in the drd fet of limitations;) then Thmat Fofter^ 
(who was fird named in the fird fet of limitations ;) then 
Frederick William Fqftery (who prefer ved the fame place 
in this as in the fird fet of limitations;) and then the 
ultimate limitations of thefe (dates concluded in the fame 
terms : “ '1 o the ufe of my brother Jofeph Fofier Barham 
** for the term of his natural life> without impeachment 
«« of wade. And after his death, to the ufe of his fon 
•• Jofeph Fofier Barham^ his heirs and afligna for ever.*' 
And as touching my faid edate or plantation called 
Lancaftery&cP the teftatorherc repeated all the fame 
limitations in totidem verbi8(/3}, excepting that the nephew 
fird named was Samuel Warren Fofier y (who was thirdly 
named in the fird, and fecondly named in the fecond fet 
of limitations;) then John Fofier y (who was fecondly 
named in the fird, and fird ivamed in the fecond fet of 
limitations;) then Thomas Fofiefy (who was drd named in 
the fird, and thirdly named in the fecond fet of limita- 
tions ;) then Frederick William^ who preferved the fame 
place in the order of the limitations as before : and then 
there followed the fame concluding limitations as to this 
(date, to the ufe of my brother Jofiph Fofier Barham 
for the term of his natural Ufe : and after his deceafe, 
to the ufe of his fon J^eph Pojier Barham^ his heirs 
“ and affigns for %vtrP 

Witli thf variation before noticed in note («) of p. 5^6. 

4 The 



iM THE Fiftieth Tear of GEORQE IlL 


599 


The cafe alfo dated another claufe in the will wherein 
the teftator dated, that, having myfclf experienced 
great inconveniences from the condition annexed by my 
father’s will to the three edates called Eiint, Dawkins^ 
and LancajUr^ which he devifed to me and my brothers, 
William^ and John Eojler^ fince dead, the laft of which 
edates did upon my brother’s death ved in me as his 
elded brother and heir under my father’s will : the con* 
dition was, that the heirs of the devifeeof each particular 
edate (hould, upon the death of fuch devifee fucceeding 
to this edate, pay to the furviving brothers and flders an 
additional legacy of lOooA a*piece; I have therefore^ in 
order to cxQneratc my edate of Elim and alt fuch other 
edates as were devifed to me by my father from fo great 
an incumbrance, duly barred the entail and the devife of 
fuch lad mentioned edates by proper deeds, &c. : and in 
conformity thereto I do hereby exprefsiy dire£l that no 
fuch additional legacies (hall be charged upon or paid out 
of my edate real or perfonaL And it is my exprefs will 
that all and every the limitations and devifes hereinbefore 
given of my real edate in manner and form aforefaid to 
my feveral nephews are upon this further condition, that 
if any or either of my fald nephews flullrefufe to comply 
with this my will, with refpefl to the non-payment of the 
faid additional legacies, or in any other refped whatfo* 
ever, or (hall direflly or indireftly oppofe the execution 
thereof according to the plain intent of the fame, my will 
is that the devife of the whole edate and edates to the 
perfon or perfons, fo refufmg to comply with the direc- 
tions of this my will, (hall ceafe and be void. And 
it (hall be lawful for fuch perfon or perfons who by vir- 
tue of this my will (hall be next in remainder of the pre* 
caifes to enter into and enjoy the fame, as if the perfon or 

perfons 


1809. 

Fostcr 
and Othcis 

Lord Rommit., 
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perfon$ making or guilty of fuch oppofitioDy &c. was of 
werO naturally dead.’* 

The teftator died foon after making his will, without 
leaving any ilTue either born in his lifetime or after hU 
deceafe { and leaving the fatd Thomas F^er, the devifee, 
his nephew and heir at law^ and John Fajitr^ Samuel 
Warren F^er, and Frederick William Fo/ter^ his nephews 
in the will named, and alfo the faid Jofeph Fofter Barham 
the elder (long lince dead,) and Jofeph Fofter Barham the 
younger, and the faid Mary Fofter, his widow, him fur> 
viving. And foon after his deceafe Beefton Long (who 
furvived Drake) took polTeflion of all the faid eftates com* 
prifed in the term of 99 yeats, and continuei^ in the ie« 
ceipts of the rents and profits until the death of Marp 
F f ter in %•] 16. The teftator’s nephews Thomas Fofter, 
and Samuel Warren Fofter now dead, had each ilTue male 
fince the death of the teftator ; and Thotnas Fofter the 
younger (lince dead) was the eldefl fon, and William 
Smalling Fofter (alfo dead) was the only other fon of 
Thomas Fofter, the nephew ; and Charles Fofter is the only 
fon of Samuel Warren Fofter s bat neither of the teftator’s 
nephews, Thomas, John, Samuel Warren, ox .Frederick 
William Fofter, had any fon born at the time of making 
the teftator’s will, or at his death. 

The queflion fubmitted by the cafe was, What eftate 
the plaintiff Thomas Fofter, the nephew, and his eldeft fon 
Thomas Fofter the younger, deceafed, and Samuel Warren 
Fefter deceafed, and his only fon Charles Fofter, the 
plaintiff, refpeflively took under the will of Tb^s Fofter, 
daftd the 8th of April 1 762, in the eftates .or plantations 
in Jamaica ? 


Abbott, 
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Abbott, for the plaintilTs, contended either that the ua* 1 809, 

born fons of the nephewa took eftates tail, or that the — — 

Fostii 

nephews themfelves took fuch eltates. The ultimate li> and others 
mitation in fee Is not to the heir at law, and therefore LordRoMNir. 
the queflion is to be decided, without prejudice to the 
plaintiffs in that refpeft, between different claffes of de- 
vifees. The teftator had confiderable property, and hav- 
ing divided his eflates into three parts, meant to diflribute 
thofc parts in certain interefts,prefcnt and future, amonglt 
his four nephews, who were the principal objedls of his 
bounty ; and providing, in cafe of the failure of iffue of 
all thofe four nephews, that the whole fhould center in 
his brother ^ofeph Fofter Barham and his fon. It feems 
evident from the whole fcope of the will that he mud 
have intended in fome way or other to give eftates tail to 
the families of his four nephews in the order appointed 
in the will, and that each eftate flrould not go over to 
another nephew till failure of the iffue of the nephew to 
whom it was before given. The limitations are repeated 
twelve times over with little or no variation. When the 
teftator meant to give a life eftate, he does fo in exprefs 
terms. After each life eftate to the nephews, he inter- 
pofes truftecs to preferve contingent remainders, as is 
ufually done when eftates of inheritance are afterwards 
given to the children of the firft takers. He alfo gives 
over the next limitation “ from and after the deceafe of 
the refpeQivc nephews.” It alfo appears that he knew 
how to give a fee by appropriate words of inheritance. 

From the whole order and difpofition of the will he ap- 
pears to have intended to give eftates tail to the families 
of his nephews j and on the Srll reading of the will he 
appears to have done To. The limitation is to the fird 
V0L.XI, Rr 
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1809. and other fons of the body of Thomas Fofter^ &c. And it 
is matter of furprizc not to find thofc words followed 

Foster ^ ^ 

and Others immediately by words of limitation to the heirs of the 
tord aomniv. bodies of fuch fons. The limitation is to the fons feve- 
rally and fuccejftvely^ See., which are ufual words of limi- 
tation in tail. Lord Hardwicie laid ftrefs on the word 
fucc^tvely in Lomax v. Holmden {a), as being a word of 
large meaning when applied to an eilate in a family, 
from whence to imply an eftate tail *, though the cafe was 
decided on another ground. But if the words of the will 
(for want of words of limitation) be not fufficient to give 
ellates tail to the unborn fons of the nephews } then, 
fecondly, as it is evident that the general intent of the 
teftator was to give eftates tail to the families of the ne- 
phews, the G>u7t mud give fuch edates to the nephews 
themfelves, in furtherance of fuch general intent, though 
it may defeat the particular intent exprefled, to give them 
only edates for life: and this will be warranted by con- 
diuing the words, “ and for dtfault of fuch ijfue," after 
the limitation to the unborn fons of the body, with refe- 
rence to i£ue male of the nephews; taking the words 
« fird and other fons” to mean i/fue f/tale. And then the 
will may be read as if it had been a limitation to his 
nephew ‘Thomas for life, and if Thomas Ihould have iflue 
male, then that he ihould take an edate in tail male ; but 
if he ihould have no iflue male, or for default of fuch 
ifliie } then it ihould be limited in like manner to his 
nephew John, icc. [Lord Ellenb’.rough C. J, obferv;ed, 
that by this reading the word fuch was rejcAed ; and that 




Lord 
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Lord Mansfield in Deane d. Briddon v. Page [h) bad faid 
that “ if, after the limitation to the daughters of 2". Najh^ 
the words had been ‘ and if they die without ijfue^ gene- 
rally, 


l8oy« 

FoSTtH 
and OrheM 
agah/f 

Lord Komncits 


(/^) DiNNi, on tli€ Demife of Ro. Bhidpon and Mary Ws Wife, 
agalnft Page and Da\vi.iR. 


Mtch 14. (7^0,5. 

14111,1783. 
Mi. EuiUr], 


In an tjcflmcn^ for an cBate, a vcrdi£l was taken for the plaintldf, 
lul>jc£l to die opinion of this Court on the following cafe. 

IWary TroIIofie, being feifed in fee of the premifes in qucBion, on the 
18th of Dccanbcr 1734 devifcd a.s follows, Iwcr diiedling a ceitain fum 
to be expended on her funcial : And as touching the rcll of my temporal 
cflate, 1 give and dtvife ail my lands, at IK and elfewherc loj. T, 
CatruHce) lo the ufe of *Tkynai Najh and Mary his wife, lor \ term of 
99 years, M tliey or cither of them (hall fo long live j remainder to the 
uft ol Hjmui!, fon of the faid 7ho, Nafi, for life j remainder to truflees 
tp piefervc contingent remainders j remainder to the ufc of the fiift fon 
of th# body of the faid 5 . Nap^ and of the heirs male of the body of fuch 
hill fon ) and for default of fuch ilTue, to the ufe. of the fwcond and every 
otlur fon and fons of the bo<ly of tlic faid S* N, fcverally and fucccHively 
and in reniaindcr one after another, as they lhall be in fenioiity of age 
and priority of birth, and of the fcvcral and refpedive heirs male of the 
body and bodies of all and tveiy fuch fon and fons, and the heirs male of 
his and their body and bodies* and for default of jucb ijj'uey to the ufe of 
the fecond and every other foil and fons of the body of the faid Thmai 
Nap upon the body of the faid Mary his wile begotten or to be begotten, 
fcvciaHy and futtcclTively, and in icmaindcr one alter another, astftcy lhail 
he In feniority of age and priority of birth, and of the fcveral and rcfpec- 
live lieirs male of the body and bodies of ail and every fuch fon and 
fons, and the heirs malj of his and their liody and bodies lawfully ilTuing: 
and pr default f fuch ipue, lo the ufe of all and every the daughter and 
daughters of the body of the faid 7ho. Nap on the body of the faid Mary 
his wife begotten or to he begotten ; and fr dfault of fuch ijue, lo the 
right heirs of the faid TAs. Nap forever. After the death of the teflatrix, 
Thomas Nap and Mary his wife entered upon and enjoyed ilie cflate 
duiing their fcveral lives, and died, leaviag Samuel, and two daugh* 
ters, Mary and fane. Samuel entered and was feifed of the premifes, and 
died in the lifetime of his fiflcrs, Mary and Jaw j leaving qo ilfuc male, 
ahd only one daugliter, Mary, one of the leflbrs of tho plaintiff. 

R r 2 upoa 


A devife to 
iS. N., the fon 
of T. N., for 
hfej remainder 
to truflees, 4cc } 
remaindtr totl.e 
firfi and other 
Tons of the borfy 
of N. and th« 
hens male ot 
llieir reljiedlive 
bodies ^ and fur 
default of fuch 
ifluc, to the ufe 
ol all and ever/ 
the daughters of 
the body of 
T. N, begotten 
or to be be- 
gotten \ and for 
dciault of fuih 
ifuct to the right 
htirs of T. N. 

(or ever, T.N, 
died leaving 
ilfuc 5 N. and 
two daughters ; 
held that the 
daughters took 
only cftaiesi 
their 
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1809% rally> the Court would have implied an eftate tail : but, 

_ he addSf that there the words were, ‘ and for default of 

Fostik 

and Othci* fuch iflue,* which muft mean the iflTue before mentioned, 

agaifift 

UrdKoMMSt. namely, 


upon the death of her hAer Mary, daughter cf Tbomas Najb, fuffered a 
recovery; and the defendants claim under her. The qucAion referved 
was, Whether Jare took an eAatc lor life, or in tail > If flic took only 
for life, then the verdid was to Aand ; if in tail, It was to be entered for 
the defendants. 

Ealguy for the plalntitf. As to the teAitrix's profefled intention of dif- 
pofing of the rtAof her temporal cA.ite, th it will not fupply the defed, if 
fhe has not in faA done fo. Right v. S^debotbam, Hough 7^0. It will be ccn« 
tended that the words, for default of fuch iffiic,'* will give the daugh- 
ter an eAatc tail; but it cannot be contended that the fame words will 
give an cAate tail in the former part of the fentence; ior there tiicy cvl* 
dently mean only “ for default of /«ri) No eAatc raifed by impli- 
cation in 1 will can deAroy an txprefs eAatc. Bamfeld v, Popham, i P. 
Wmu 54. is in point, Blackhtn JLdgdcf, lb, 605. If an cAate tail 
were to be implied in this cafe, fliall it be a general cAatc tail, 
or an eAatc in tail male ? If the firA, it would be giving a greater 
cAate than is given to the Tons : as to the fecend, the woids will 

not warrant it. 

Hill Serjt. contra. The Intention of ilic teflatrix was to give an cAate 
jn tail general. The words, “ for default of iffuc,*' after the limitation 
to the fons, cannot be conAned to a failure of fom, but muA extend to 
tlie fons of ihofc fons. The words, ** for want of fuch Ifuef* hath often 
been held to enlarge the preceding eAatc and give an eAatc in tail gene- 
ral; and that too in cafes where particular iflTue had before been dc- 
Agnated ; as in fFyld v. Lewis, 1 431., where R, IV. devifed all his 

lands, not in jointure, to his wife, generally ; and if it fhall happen that 
fhc Aiall have no fon ror daughter by me, and/or want of fuch iJJ'ue, then 
over ; decreed to he an eAate-tail in the wife. He alfo cited Evans d, 
Erooke V. ^JlUy, 3 Burr, 1570., where words like the prefent were held to 
give an cAatc-tail, though no iflue were before exprefsly mentioned ; 
and Ptnuer v, Campbtll, Tr. 1773. 

Balguy, in reply. There U no queAIon between us, fuppoflng the 
intention to be plain; but (he qufAion Is, Whether that intention be plain 
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namely, yjw/,"] He then f^id he Ihould endeavour to 
(hew that this cafe was diltinguifliablc from thit, and 

on the will > Tl»e cafe in Burrow went on the word defeendants,” 
who were to take the name and arms. If the words “ for default of 
fucli ilTue/' m the fiiU pa t of the will, do not enlarge the former limi* 
tation, they (hall not enlarge the aftei limitation in quefllon. 


1809. 

Foster 
and Othert 
againft 

Lord KoMNiTt 


Loid Mansfielo C> J* This cafe docs not admit of argument ; it 
dots not admit of any cafes to be quoted : every cafe on a will mufl de- 
pend on its own circumftanccs. The lu'e of law is clear, that a grant 
of an eftate by words of purchafe only, without W'ords of limitationt 
cnuies for life only. Wlun wills came in vogue, it pleafed the Judges 
to confidcr tht-m with analogy to the rules of law in the conftru^lion of 
deed',, and not as the Roman appointment * j therefore in thofe cafes the 
•date IS fur life only, i uc indeed there is hardly an indance where the 
^oidsof a devife aic rrdiained to carry a lile eftate only, (i. t, according 
to another MS. ** (or want ( f .vords of limitation"), but luch a conftruc- 
tion is agair.d tlie intention of tiie tefl.itor; for common men do not 
know the differ.net •*. t\^{,cn a devife 01 land and of money. Such, how- 
ever, luirg '■ e i. j( t' w • ul' , Coirti. have been aflutc to And out, 
if pofhble, from other parts of a will, what the teftator really intended j 
and it is with pleafure that they haye found, in hundreds of cafes, fudi- 
c.cnt to warrant tlicni in giving full effc^ to that Intention. Thequef- 
tion then comes to this, vvhctlicr there be enougli upon the face of the 
will to fay certainly what his intention was; for wc muff not go upon 
Qcnjc^ure. 1 conjcLhire, indeed, that this was a blunder, or flip, and 
tliat another limitation was intended ; but 1 do not know what limita- 
tion; whether to the heirs general, or fpeciaf. Is there any authority 
which will enable us to fupply the dcfe^l, and make another will ? If 
after the limitation to the daughters of T. N. the words had been and 
if tlicy die without \[}uSy' wc would have implied an eftate tail j but here 
the words are for default o( fuh which can only mean the iffuo 

mentioned before. The Court have no power to ftrike out the woid fucbi 
and if they did, what are they to fupply it with ; tail general, or tail 
male > That fhews there is no intention apparent on the will for tho 
C(JUrt to go upon, 

Pfr Curiam, Poftea to the Plaintiff* 


• Vide 3051 
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alfo from Hay v. Ld. Coventry (<?). But firft he re- 
ferred to Milliner v. Robinfon (i), where the devife was 
to his brother John^ and if he died having no fon, that 
the land fliould remain to William for life ; and if he died 
without iilue, having no fon^ it (hould remain to the right 
heirs of the devifor : and it was held that the firft brother 
took an eftate in tail male. And to Richardfon v. Tard^ 
ley (c), where Popham C. J. faid that a devife to one and 
the children of his body makes a good entail : and he re- 
ferred to a cafe, as in Bendloes Rep. ^th of Eliz, which 
was a devife to one for life, and after his death to the 
men children of his body, which was held to be an entail 
male in the father. And alfo to Sondafs cafe {d\ where 
the devife was of a houfe to his wife for life, and after her 
dcccafe his fon William to have it ; and if his fon William 
have any male iflue lawfully begotten of his body, then 
his fon to have it; if he have no male iffiie lawfully be- 
gotten of his body, then his fon Samuel to have the houfe; 
if Samuel\i^vt ilTuc ma]e of his body lawfully begotten, 
that then his fon to have the houfe after his deccafe ; if 
no iflue male, then his fon Thomas to have the houfe, and 
fo on, in totidem verbis with the devife to Samuel i and 
like devifes to Richard and Daniel and other fons. And 
It was rcfolvcd that the fons had fcvcral eftates in tail 
male, for three reafons ; the firft of which was, becaufe 
the icftator further faith, If he {Thomas) hath no ilTuc 
male, his fon Richard to have it which is as much as 
to fay, if Thomas die without iflue male ; which words 
arc fufficient to create an eftate tail in him. He alfo re- 

(tf) 3 Trrm Kep, 83. {h) Moer^ 682. 

(c) U. 397. which is the fame as cafe, 6 Rrp. 16. b. 

^ Rep. U7- 


ferred 



IN THE Fiftieth Tear of GEORGE III. 


607 


ferred to the comments of Lord Hah on IVtld^s cafe 5 n 1809. 

King V. Meiring{a)^ where the devife bcinj; to Wild and 

his wife, and after their dcceafe to their children, it was and Otiicrs 

adjudged on Ijr afi cflatc for life in Wild and his wife; LordHoMWEv. 

firft, becaufc having before limited a remainder in tail to 

the prior taker by the exprefs and ufual words, (viz. to 

him and the heirs of his body) if he had meant the fame 

eftate in the fecond remainder, it is like he would have 

ufed the fame word;?, zdly, The devife was not after 

their deceafe to the children of their bodies f for then 

there would have been an eye of an eftate tail. But 3dly, 

the main reafon was, becaufe there were children at the time 

of the devife i and this he fays was the only reafon the rc- 

folution in the Exchequer* Chamber went upon. None 

of thofe reafons apply in the prefent cafe ; and here there 

were in fact no children of the nephews at the time of 

the devife; which Lord Hale feemed to think made^all the 

dilTcrence In Wild\ cafe. He obferved, however, that 

here the words were not, for default of ijfue^ generally, 

but for default of fuch iflue ; to which word,y//c/&, efteft 

was given in Denne d, Briddon v. Page (^), and in Hay v. 

hord Coventry {c)* But he endeavoured to diftlnguifti 

this from them, by obfervlng that in thofe cafes there 

were exprefs eftates in tail male given to the firft and 

other fons of the parent ftock; which were omitted to be 

given to the daughters. And as the remainder over, for 

default of fuch ilTue, i. e. the daughters, was to the right 

heirs of the parent in fee, there was nothing improbable, 

08 Lord Kenyon obferved in Dacre v. Doe (</), in fuppofing 
that the teftator, having provided for the fons of the heirs 
male of the family, who were the principal objefls of his 

{ a ) I -131. (/») ^ ntf , 603. 

(f) 3 Trrw /vf/*. 83. { 4 ) 116. 

R r 4 bounty, 
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1809. bounty, by giving them cftates tail, fliould next provide 
lile cftates for the living generation of the daughcers of 
andotb.ri the parent ftock, before the daughters of the fons; who 
lord KoMKiy. default of ifluc male of the fons would take under the 
ultimate limitation to the right heirs of the parent, 

Holrcydt contra, contended that no eftates were given 
to the four nephews or their Tons beyond eftates for their 
lives. The words themfclves of the devifing claufes cairy 
no greater eftate, and there are no words in any other part 
of the will to (hew that the teftator intended to give them 
any greater eftates than the words of the devifing claufes 
import. And it would be ftrange to raife fuch an implU 
cation from the fituation of the teftator's family, and the 
conjeflure of what might have been his intention, when, 
in the firft part of the will, where he is even dtvifmg all 
h's eftates to his own child, if he had any, lie exprefsly 
gives that child only a life cftatc. After the devife to the 
firft and other fons of the feveral nephews in fucceffion, 
will. out words of inheritance, the limitation over is “ for 
“ default of ft^ch iffue/* not for default of jjfue, generally j 
which muft be confined to the firft and other fons^ the 
only iftue fpoken of, and is the fame in grammatival con* 
ftruflioii as if he had faid, “ in default of fuch firft and 
other fons.” There is nothing in the whole will to (hew 
that the teftator did not intend what he has faid, accord- 
ing to the plain and grammatical import of the words. 
For he mak js prefent provifion for three of his nephews 
and for their fons, for their lives, and gives the fourth 
nephew and his fons a chance of fuccccding to the three 
eftates; and it is only after the death of thofe four ne- 
phews and thtif fons, ihat he limits the whole ultimately 
to his brother Jofeph for life, with remainder in fee to 

his 
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his nephew Jofeph^ the fon of that brother. It is rather 1809. 

to be inferred from the whole will that the teftator — 

knew how to give eftates for life and in fee; that he alfo and c/iberf 
knew how to create eftates tail if he had intended to do 
fo : and the whole of the will is very artificially drawn. 

Upon the whole he contended that looking to the words 
of the will, and colle£fing the intention of the teftator 
from them, and not from conjeAure, nothing appeared 
to (liew an intention to give the four nephews eftates 
tail; but if fuch an intention could be conjeflured, it 
was fufficient to fay with Lord Kenyofty in Hny v. Lcrd 
Coventry [a)y voluit fed non dixit f [Loid Elienborotigh C. J. 

You contend that nec voluit nec dixit.] He alfo cited 
an opinion delivered a few days before by the Lord Chan* 
ccllor in Wild v. Ctifpy that the Courts were bound to 
conftrue a will according to the words of it, unhfs an 
implication abfolutcly ncccffary to give effeft to the tef* 
tator’s intention required aconftruflLon different from the 
ordinary fenfe of the words : and referred to what was faid 
by Ld, Ch. J. Vaughan in Gardner v. Sheldon [b) to the fame 
purpofc : and alfo to Bevefton v. Hujfey{c). And though 
this, be obfv:.rved, was not a queftion between a devifee 
and the heir at law ; yet being between the devifee and 
the hseres fa£lus, it mud receive the fame conftruflion. 

But he relied principally upon the czks oi Denne d. Brid^ 
don V. Page (d), and Nay v. The Earl of Coventry (e), as 
being very clofely in point : and denied that this had 
been diftinguiflied in principle from them, becaufe there 
the iffuc of the foiis were provided for ; as the queftions 
had arifen upon the limitations to the daughters, which 
were the fame as thofe to the fons in the prefent cafe. 

And here, to make the nephews take eftates tail would 

(a) •^’TermRep^Z^t {l>) [t) 385. 562. 

id) Anre^^Q\* (^) ^^lenjiEef 83 . 

manifeftlj 
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nunifeflly enable them to defeat the teftator’s intention, 
as they might cut ofF the entail and prevent the fons from 
taking, who it was clear the teftator meant Ihould take 
as purchafers : befides, that exprefs eftates for life only 
were given to the nephews by the will. And as to the 
cafes or di£la where a devife to one and the children, or 
men children of his body, had been held to give him an 
eftatc tail or in tail male j that was by reading children of 
the body as ijfue of the body, where there were no chil- 
dren in being at the time of the devife. And in SortJay*s 
cafe the Kmiutlons over were if the preceding taker had 
no ifi/e male ; which altogether diftinguifhes it from the 
prefent. 

Abbott was heard in reply, in the courfc of which he 
principally endeavoured to diftinguifti this from the cafes 
of Denne v. Page and Hay v. Ld, Coventry^ by faying that 
he was not precluded from arguing that ** in default of 
fueh ij[ui^ meant ijfne of the nephews, as the counfcl In 
thofe cafes were by reafon of the previous provifion there 
made for the ifFue of the Tons. But he admitted that he 
could not fucceed, unlefs he could fatisfy the Court that 
there was a general intention of the teftator to give eftates 
of inheritance to the refpe£live families of his nephews. 
And having again urged that the Court could have no 
leaning in this cafe againft fuch a conftru6^ion of the will 
as would favor the general intent, againft one who was 
himfelf only a devifee, and not the heir at law, who was 
always favored in the conftrudlion of wills ; Bayley J. 
faid, that he knew of no favorites in courts of law : but 
the Court would give the eftate to tbofc to whom the tef- 
tator had given it : and if he had not difpofed of it, the 
heir at law took it of courfc. And 


rSOQ. 

FnsTf n 
and Others 

Lerd Romniy. 


Lord 
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Lord Ellenborough C. J. fald, that the heir at law, 
or the hacrcs faftus, would equally take that which the 
teftator had not given away to any other. And It having 
been intimated that the property in difpute was of great 
value, and that gentlemen had taken notes on both lides 
for a fecond argument if the Court entertained any doubt; 
his Lordfliip added, that the learned counfel who had 
argued the cafe had made the beft of their materials ; but 
that the arguments urged for the plaintiffs had not raifed 
any doubt In the mind of the Court, nor were the Court 
likely to feel any doubt before the time of fending their 
certificate to the Lord Chancellor. There was not only 
no neceflary implication, as there mufl be to warrant giv- 
ing to the fons of the nephews a larger eftate than for 
life ; but it did not appear that there was even a pro- 
bable intention in the teftator that they Ihould take larger 
cflatcs. 

The following certificate was afterwards Tent to the 
Lord Chancellor. 

This cafe has been argued before us by counfel : we 
have conGdered it, and are of opinion that the plaintiff 
Thomas Fojler^ the nephew, Thomas Fojler the younger, 
deceafed, the cldeft fon of the faid Thomas Fojler the 
plaintiff, the faid Samuel IVarren Fofter^ and the plaintiff 
Charles Fofter his only fon, rcfpcftivciy took eftates for 
life only, under the above mentioned will of the teflalor 
Thomas Fofter^ in the faid eftates or plantations in the 
ifland of Jamaiea. 

Ellenborough. 

N. Grose. 

S. Le Blanc. 

J. Bayley. 


JlJov . 28, 1809. 



CASES IN MICHAELMAS TERM 


612 


1809. 


Tniaj, Boldero and Another, furviving Partners, &c. 

l^cv. 24 th. ^ ^ 

againji Jackson. 


The 4iefendant, 
being indebted 
to the plaintiffs, 
hit bankers, in 
nearly 30,000/., 
about 2 1,000/. 
of which was 
fecured by 
bonds, (a con- 
fiderabie part 
of which was 
advanced by 
them when 
flocks were 
below 50/.), 
agreed with 
them chat they 
fhould place 
•5,000/. to his 
credit in ac- 
count, fwr which 
he was to pur- 
chafe 50,000/* 
ilock, (then at 
fij) in their 
names, and ac- 
count to them 
for the divi- 
dends upon 
fuch flock as 
from the lafl 


'^HIS was an aftion brought under the order of the 
Lord Chancellor, and tried before Lord ElUn^ 
borough C. J. at Guildhall^ in which a verdidl: was found for 
the plaintiffs^ with fuch damages as the Court lliould 
dire£l to be entered in manner hereinafter mentioned, 
upon the following cafe. 

The declaration was in covenant, and contained two 
counts 3 the firft on a deed dated the ift of September 
1794, between the defendant and the plaintiffs and their 
late partners 3 whereby the defendant, after reciting that 
he was conGderably indebted to the plaintiffs and their 
late partners, for monies advanced by them to him, the 
amount whereof could not then be exaftly afeertained, 
covenanted with the plaintiffs to pay all fuch fums as he 
was then indebted to them for monies advanced by them 
to or for his ufe or on any other account Nvhatfoever, and 
alfo all fuch further and other fums which they or any 


of them (hould thereafter lend or advance to him, with 
interefl. A breach was then afligned in not paying the 
money then due, money advanced during the lives of 
each of the deceafed partners, and fince their death.*?. 
The fecond count was on a deed made on the 4th of 


in their hocif the Aim of 25,000/. to the credit of the defendant, and continued to honor hIs 
drafts from time to time, crediting him alfo with other fums aAually paid by him, and 
wrote off the amount of his bonds to bis credit, and delivered them up to him. 

Htld that tiru agreement to repay the new credit of 25,000/. by the purchafe of Aock 
as at 50/ , when in fa£l it was moit at the time of the agreement made, though it 
bad been lefs when a confiderable part of the money was aftually advanced upon his gene- 
ral credit, was ufunoui and void x but that neverthelcfi the fum of 25,000/, credited under 
that agreement by the pKiintiflTs fo the defendant in bis hanking account^ wai to be reckoned 
agalnd them upon balancing the account of debtor and creditor between them* 


dividend day ; 
after which 
agreement the 
plaintiffs, ail- 
ing upon tiie 
bafis of it, 
(though the de- 
fendant never 
piirchafcd the 
ilock fo agreed 
upon) entered 


March 
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March \ 797, between the defendant and Alexander Shafu, 1 809. 
and the plaintiffs and ihclr late partners ; whereby, after 
reciting that the defendant was then indebted to the a^ain/i 
plaintiffs and their late partners, upon bond, and for mo- ^ 
nies advanced, lent, and paid by them for his ufe and on 
his account, in 30,000/. and upwards; the defendant 
covenanted with the plaintiffs and their late partners, that 
he would from time to time, within a calendar month 
next after requeft made to him, pay to the plaintiffs, &c. 
or the furvivor, all money already due^ with interejl^ and all 
fuch money as they or any of them fliould at any time or 
times hereafter advance^ lend^ and pay to and for the ufe or 
on the account of the defendant^ with intereft from the re- 
fpeflive times of the advance. A breach was then af- 
figned as in the fixft count. 

The picas, as far as they relate to the quefflon before 
the Court, were, firft, payment generally; and, fecondly, 
as to 25,000/., part of the money in the fecond count 
mentioned to have been advanced after the making of 
the deed in that count mentioned, an ufurious agree- 
ment made on the i6thof Goober 1798, that the plain- 
tiffs and their late partners (hould advance, lend, and 
pay to the ufe of the defendant the faid 25,000/., in con- 
fideration whereof the defendant (hould purchafe in the 
names and for the ufe of the plaintiffs and their late part- 
ners 50,000/. Bank 3 per cent. conf. ann. and in the 
mean time, and until fuch (lock (hould be purchafed^ 
fliould account to the plaintiffs and their late partners 
for the dividends thereon from Midfummer-day then laft 
pad ; and that for the purpofe of fccuring to the plain- 
tiffs, &c. and realizing the faid purchafe, the defendant 
(hould depofit in their hands certain bills of exchange to 
the amount of i8,ooo/.| drawn upon Bedford and 

Keighley^ 
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1809. 

Boldexo 

agmnft 

Jackson* 


K€ighley^ and accepted by them, together with otlicr bills 
of lading and policies of infurance equal to the fum re* 
quired topurchafe the faid 50,000/. (lock, as Toon as the 
fame Ihould come to the hands of the defendant. That 
the fum required to purchafe the faid 50,000/. (lock ex- 
ceeds 25,000/. by a large fum, and that the dividends on 
the faid 50,000/. (lock amounted to 1500/. a-year, which 
exceeds 5/. per cent, on the 25,00c/. advanced. Thirdlyi 
a fimilar plea as to 25,000/. part of the fums mentioned 
in the firft and fecond counts. The replication denied 
the corrupt agreement dated in each of the two lad 
pleas^ and concluded to the country. 

It was proved that the defendant had in 1780 opened 
an account with the plaintiff’s houfe. Between that 
time and the 20th of May I794> very large advances 
were made by the houfe to the defendant. On that day 
he gave them a bond for x 0,000/., and on the 2 2d of 
May 1794 he gave them a bond for j 0,900/. When 
thefe two bonds were carried to the defendant’s credit^ 
there remained a balance in his favour of 35/. 191. 3^/., 
and a new account was opened, in which he was credited 
for that fum. On the ift of September 1794 the deed 
mentioned in the firft count was executed. The de- 
fendant’s debt continued to iiicreafe, and furilier fecurity 
was demanded: upon which the deed of the 4th March 
1797 mentioned in the fecond count was executed. On 
the 3Cth of June 1798 the defendant was indebted to 
the houfe, cxclufive of the two bonds, in 8534/. 6/ 2fi?., 
making, with the fums for which thofe two bonds were 
given, 29,434/. 6/. 2^. After fome nrgociation, an 
agreement was made, the purport of which was dated in 
the following letter, which it was alfo agreed (hould be 
written and figned by the defendant: Landon^ 05 fo^ 

her 
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1 6th, 1796. Mefllrs. BoUero^ Aday^ Lt^ington^ and 1809. 
Boldero. Gentlemen, In confequence of your having 
placed to the credit of my account with your houfe the atraiuft 
fum of 25,000/., I hereby engage 10 purchafe into your 
namc$ the fum of 50,000/. Bank 3 per cent, confohdated 
annuities, and to account to you for the dividends there* 
on from Midfummer-^day laft. And for the purpofe of 
fecuring to you and realizing the above faid purchafe, I 
promife to depofit in your hands certain bills of ex* 
change to the amount of i 8 ,ooo 4 (lerling, drawn upon 
the firm of Beckford and Ktighlty^ accepted by them, to- 
gether with other bills of lading and policies of infur* 
ance, equal to the amount of the fum required to pur- 
chafe the faid 50^000/. Bank 3 percents., as foon as the 
fame fliall come to my hands ; and which fum of 25,000/. 
has been thus applied by you, at my defire, for my ac- 
commodation. (Signed) H^nry JackJort.*^ The 3 per 
cents, were on that day 5 1 They had for fome time 
before, and when large advances had been made by the 
houfe of the defendant, been lower than 50/. In pur- 
fuance of the above agreement the 25,00c/. was put ia 
figures to the defendant’s credit in his running cafh ac- 
count, although no money was paid to the houfe by him. 

On the fame i6thof UJoba* 179S the houfe debited the 
defendant with 2^6^L 16/. as for the purchafe of 50C0/. 

(lock, at the price of the day, 5 1 j. The houfe continued 
as before to honor his drafts, and to make and receive 
payments on his account; the balance of which pay- 
ments, fubfequent to the date of the letter, and up to 
the time of his bankruptcy, which took place in OHober 
1803, amounted to a fum exceeding ^,000/. A regular 
intered account was kept. Before the bankruptcy of the 
defendant, credit was given to him in account for the 
6 


amount 
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1809. amount of the bonds before mentioned^ and they were 
BoTTmo «^elivcrcd up to him by the plaintiffs. No ftock has ever 
Jackson purchafed in purfuance of the agreement. The 

queffion was> Whether in dating the balance due by the 
defendant to the plainiiffs upon the covenant in the de- 
claration, he were entitled to credit for the 25,000/. and 
intereft, for which he had credit in account on the i6th 
of O&ober 1 798 ? If he were, then the balance due to the 
plaintiffs will be 26,991/. 2/. 6d , ; for which the verdift 
in that cafe is to be entered : If he were not, then the 
balance due to the plaintiffs will be 58,241/. 2s. 6d.^ for 
which the verdi^ in that cafe is to be entered. 

Datnpier for the plaintiffs. It appears upon the cafe 
that the plaintiffs have really advanced to the defendant 
in principal and intereft fums equal to the larger balance 
now claimed by them ; and the defendant attempts to 
reduce that balance by confidering the «fi£litious credit 
of 25.000/. with the intereft thereon, agreed to be car- 
ried to his account by the plaintiffs as a real payment 
made by him under the circumftances of the cafe, and 
principally under the agreement of the i6th of OBohr 
1798. It muft be admitted that this agreement, made 
when the ftock to be purchafed by the defendant 
was above 50/. ftipulating for fuch purchafe to be 
made at the rate of the ftock at 50/. was illegal and in- 
valid ; though it were made to reimburfe the plaintiffs' 
houfe for advances made by them by the fale of ftock 
when it was under 50/. If the agreement then canuot 
ftand in their favour, it ought to be fet afide, in totO| 
and the account (hould be taken between the parties 
upon the real advances and payments which have taken 
place ; that is by debiting the defendant with the money 
5 a£lually 
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aAually received by him from the houfei with legal in,- 
tereft thereont and crediting him only with the fume 
adually paid by him. The whole account^* aa it now 
(lands upon paper, is unreal : the credit of 25,000/. 
agreed to be given to him, with the inlcreft thereon, is 
merely fictitious ; and it is by means of that fi^litious 
credit only that the defendant now fecks to liquidate the 
principal fuma and intereH due on his bonds, as if that 
amount in cafli had been paid to the houfe. The plain- 
tiffs do not cUim this 25,000/. as an advance: they fay 
that it was not advanced : it is the defendant who fays 
it was an advance ; though he infills that he is not to be 
charged with it by reafon of the ufurious agreement : 
and yet he claims to have the benefit of the payments 
made by means of this fiClitiou^ advance. An invalid 
agreement has been entered into upon the bafia of a fi£li« 
cious advance, which in truth was not made \ but upon 
the affumptlon of fuch fiaitious advance the fums really 
due upon legal fccurities have been given up : and the 
defendant now infills on giving effe^^ to the illegal agree- 
ment, fo far as he is to be bcnefitted by the furrender of 
thofe fecurities ; while he eudeax^ars to avoid it in tE- 
fpeft to the confideration agreed to be paid by him for 
the benefit he has received. [Lord Ellenhorough C. J- 
Would not this argument apply as a cure for ufurious 
contraas in generil. It may be faid that there w^s no 
contraa for a loan, becaufe the coniradi.w^s illegal. If the 
parties agreed to confider this credit as a fum paid in hand 
St the time upon a new agreement, why fhoold it not be 
fo conCdered in a court of juftice ?] If a payment in^ 


money had aaually been made, the legal confequences 
srifing upon the faOs muft have attached ; m that cafe 
Voi.. XI. S f the 


1809. 

Boldivo 

againfi 

jACXtgN. 
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1809. the houfe would at lead have had the benefit of the']^^y« 
mcnt in money, indead of putting down ft» many figures 
upon paper, which was all that pafled upon the occa- 
jAtjtsov, plaintiffs have derived no benefit from the 

agreement : it has never been carried into effcA : they 
have given up good fecurities for that which turns out 
to be wade paper, and they only defire that the credit for 
a5,ooo/. which has been carried in figures to the de- 
fendant’s account, without any adual payment or value 
for it, may be Itruclc out, and each party be put in the 
fame condition as before this void agreement. 

Bcarltt, contra, was dopped by the Court. 

Lord Ellenbouocgh C. J. How can it be fald that 
this agreement has not been carried into efie^ ? The 
tranfa^ion is treated as an imaginary one, and the credit 
given to the defendant for the 25,000/. agreed upon is 
faid to be a fiflitious credit ; but I cannot call it fo : it 
is a real credit. On the one hand the plaintiffs carried 
that fum to the credit of the defendant in their account 
with him, as if it wer fo much money paid by him into 
his banking account : on the other hand, he drew upon 
them in confequence of fuch credit for different fums as 
he wanted them : it can make no difference in this re* 
fpe£b whether he drew for a part or for the whole. 

. Gross J. agreed. 

Le Blanc J. The 25,000/. was entered in the plain* 
tiff's books as an article of credit to the defendant’s ac* 
count, and he drew for it as he wanted it. The credit 
cannot therefore be faid to be fictitious. 


Bavlet 
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Baylet J. If the plaintiffs had advanced the money 
to the defendant with one hand and received it back 
with the other in difeharge of the bonds; no objeflion 
could have been made to it as a (iditious credit. But 
this is in efFcft the fame thing : the plaintiflFs, upon the 
faith of the agreement dated in the cafe, have given the 
defendant credit for the 25,00c/. as fo much money paid 
by him into his account ; and they have given him credit 
for the amount of the bonds, which were delivered up to 
him ; and now they would throw thefe items of credit 
out ot their books as iiclitious. 

Verdifl: to be entered for 
26,991/. 2x. 6 d. 


Sir Walter Stirling and Others agamji 
Vaughan. 

was an a£lion on a policy of infurance efFefled 
by the plaintiff's, as agents, upon a fhip called the 
Pnze^ No. 3. and her cargo from Monie Video to London, 
The fubjedl of Infurance was a prize taken from the 
Spaniards by the conjoint forces of the army and navy 
upon the expedition to the river Plata; and the iiucreft 
was averred by the firfl count to be in the King ; by the 
fecond to be in the captors j and the third count, without 
averring any inlcrcft, alleged that it was not in his ma- 
jedy or in any of his fubjeits. The lofs was alleged to 
be by the perils of the fea on the voyage homo. At the 
trial before Lord EUenborough C. J. ztGuildhaU, Admiral 
Murray was called as a witnefs to fliew on whofe account 
the infurance was cfFcacd j and he depofed, that after tho 
capture of this and other prizes by the conjoint forces 
S f 2 employed 
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employed on the expedltian> a Mr. Blacker was appointed 
prize agent for (hips by the naval and military command- 
ers, to adt on behalf of all inter ejled in the capture; and 
from him orders were received at home to infnrc every 
thing in which the captors were intcrefted : but it did not 
appear that Blacker had received any appointment or di- 
re£lion from the Treafury or any other department of 
government authorizing him fpocifically to infure or take 
care of the intcrefts of the crown, further than as fuch 
an authority might by law be inferred from his appoint- 
ment as prize agent by the captors, and the directions 
received by him from them to aSi on behalf of all interefled 
in the capture^ Neither was there any evidence of the 
King’s having repudiated fuch an authority. The prize 
was loft by theperihof the fca in her voyage homewards, 
and before, any condemnation of her in the Court of Ad- 
miralty. Under thefe circumftances Lord Ellenborough 
C. J. left it to the jury to infer an authority from the 
crown to the captors to caufe infarance to be made, or 
an adoption of it v/Len made on behalf of its intereft in 
the prize, in which the tnptors themMves had at lead an 
eventual intereft : and con fid '"ring that the plaintiffs were 
entitled to recover cither on the firft or fccond count ; 
though he relied principally at the time upon the former j 
his Lorvlfliip advifed the jury to 6nd a verdift for the 
plaintiffs; which they did accordingly. 

A new trial was moved for in this term upon two 
grounds; ift, That, admitting the King to have an infur- 
able intereft in a prize before condemnation, yet that there 
was no evidence to flitw that the infurance was autho- 
rized by or in fa£l made on account of his majefty, fo as 
TO vyarrant the verdift for the plaintiff on the firft count, 
l hat the dircdlion given by the captors to their prize 

agent, 
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ageni, to in fare on behalf of all interejied in the capture f 
was evidently meant only to exprefs the intcrefts of the 
captors thcmfcivcs, which in the event of condemnation 
would have been vefled in them: and there was no con- 
templation at the time of the feparate interell of the 
crown, adly, That the verdi6> could not be fuftained on 
the fecond coufit, which averred the intereft to be in the 
captors ; for before condemnation they had no infurable 
intcreft: they had not even a right to call for an adju- 
dication in the Admiralty Court; for ,thc crown might 
relcafe the capture at any time before condemnation ; as 
Wt'is eftablilhcd in the cafe of the Elfihe {a) ; and the 
captors could not then proceed further to call for an 
adjudication. 

The Atterney-General^ Garrowy and TadJy now (hewed 
caufc againft the rule for a new tri-il, and infiftcd ftrongly 
upon the plaintiff's right to fuftain the verdi£f upon the 
fecond count, alleging the intcreft to be in the captors. 
This point, they faid, was decided in the Omoa cafe [h ) : 
the prize there infured was made by the joint capture of 
the army and navy, and one of the counts averred the 
intcreft to be in the captors ; and the Court exprefsiy 
decided that they had an infurable intcreft before condem- 
nation. And though that decifion has been queflioncd by 
individual judges of great refpeft and authority (r), fup- 
pofing it to have been decided upon the ground that a 
mere expeflation of a grant from the crown after con- 
demnation was infurable; yet that cafe Is not denied to 

(fl) i^Rgh.Mm.Rep.VlX, 

{b) Le Crat v. Hughes, edit.) 35*. 

'c) See the fum of all the opinions in the report of Lucejej v. Creufurd, 
in Dorn. Proc. %NewRep.i6g. where the whole fubjea: of infutubk 
intereRi is very amply dlf^.uflcd. 
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be fupportable on other grounds ; and it has never been 
over-ruled by the judgment of any court. And now, 
fincc the ftat. 45 Geo. 3. r. 72. / 3. veding the property 
of all prizes, taken by the conjoint force of the army and 
navy, in the conjoint captors, after condemnation \ the 
doubt, which was fuggeded againd that decifion, that 
part of the captors there, namely the army, had no into- 
red in the prize even after condemnation, and could only 
have been entitled to (hare by the mere grace of the crown, 
is done away. It is true that the crown may dill releafe 
the prize before condemnation ; but that grows out of its 
prerogative of making peace or war, and has no relation 
to the quedion of property. For, fincc the a£l in quef- 
tion, though the property is dill condemned in point of 
form to the crown, yet the joint captors, (as the navy be- 
fore had under the naval prize ad and theking's proclama * 
tlon,) have the abfolute intered in the property imme- 
diately upon condemnation : and this was held in Mor* 
rough V. Comyns (^), to relate back to the time of the 
capture. [Lord Ellenborough C. J. faid that the right of 
releafiiig before condemnation was aii implied exception 
in the grant of prize by the crown. The grant of the 
fubjed-matter mud be uiiderdood with this provlfo, that 
it remains in the crown to grant up to the time of con- 
demnation : for the crown cannot do any thing In dif- 
paragement of its own grant any more than a fubjed.] 
At all events the captors had in the mean time a lawful 
pofledion, authorized by the king’s command to feize 
the property of the enemy, which gave them a fpecial 
property in the prize, fubjed to ved abfolutely upon 
condemnation \ and this was fuflicient to give the cap« 
tors an infurable intered. The power of the crown to 
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rtleafe the prize to the captured before condemnation is 
only a qualification of the right of the captors; the 
crown can no longer take the prize to its own ufe or 
give it to another. But fuppofing there were any tech- 
nical objeflion to confidering this as an infurable intereft, 
againft the plain underftanding of mankind upon the fub- 
je£), and the Jong eftablifhed praftice of infuring cap- 
tures made by the King’s fliips or by privateers at fca, it 
feems to be admitted on ail hands that the crown has an 
infurable intcreft in prizes made by its own olHcers> and 
which are ever proceeded againd and condemned in the 
name of the crown. Then, in furtherance of the intereft 
of the crown in the prize, the captors, who are a£ling 
by the command and for the benefit of the crown, may 
well be coijfidered as having an implied authority to iji- 
fure the captured property. The infurance was direfted 
to be made for all intcrefts. The King might, if he 
pleafed, have repudiated the infurance fo far as his fepa- 
rate intereft was concerned : but, without an exprefs re- 
nunciation, it may fairly beafiumed that the captors had 
his authority for doing every thing ufual and proper for 
the prefervation of the captured property, and among other 
ihingfi for infuring. [Lord EHenborough C.J. The law will 
prefume, if nothing appear to the contrary, that every 
perfon accepts that which is for their benefit. And here 
it is for the benefit of the crown to preferve the prize, if 
it were only for the purpofe of fecuring to the captors 
the reward which its bounty had provided for them in 
the event of condemnation. Befides, the dc fadlo captors 
have a fpecial property in the thing captured, founded 
upon a lawful pofleflion, which they hold for thofc who 
are ultimately found to be interefied in it : and unlefa it 
be Ihewn to be a mere tortious capture, it muft be taken 
S(4 to 
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to be a lawful capture and poflefllon by them. That 
view of thefubjeft relieves it from all queilioHi whether 
a mere expt'£lation of a fubfequent grant from the crown 
be infurabie as an interrft in the fubject -matter.] In- 
furances are condantly efFe£led by the orders of a fuper- 
cargOi and no inquiry is ever made at the trial as to his 
authority : it is taken to arife from the nature of his 
employment^ which is to fuperintend and preferve the 
property of his employer committed to his charge. So 
here, it is equally the duty of the captors to preferve by 
all reafonable care the property, when captured from the 
enemy, ns to make the capture i and infurance is one of 
the moil ordinary means of preferving naval capture. 

Park^ Marryat^ and Carry on beh.ilf of the defendant^ 
the underwriter, argued, Firft, that the evidence did not 
fupport the iirll count, averring the intereil to be in the 
king ; for the policy refers to Blacher\ letter j Hating 
that the vclTcl was valued at 6000/, as per IV. BlMcker% 
letter of iht loih of September and in that letter 
Blacker requires the infurance to be made on account of 
the captors. And though Admiral Murray faid at the 
trial, that Blacker was appointed agent of the prizes for 
the benefit of all 'mterejlcdy that mull be underilood in 
the fenfe in which the parties themfclves meant it at the 
time, which was evidently intended only to apply to the 
captors themfelves, without any contemplation of the in- 
tcreft of the crown. Then, though every perfon may 
be prefumed to ratify that which is done for his benefit ; 
yet it mud firH be ihewn that the thing done was in- 
tended for the benefit of the party whofe ratification is 
implied. And the cafes of Luctna v. Craufurd {a) and 
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R9uth V. 7 hompfon (a) flicw that, where the infurance Is 
cfFe£lecl with another view, the affured cannot fecure 
themfelves by averring an inccreft in the crown, whofe 
benefit was not intended at the time, though the crown 
had an infurable intereft. iLorA ElUfihrough C. ] . ob» 
ferved that in the latter cafe it was fpecifically found as 
a fad, that the infurance wag made m account of the cap* 
tors \ and it appeared that they had no infurable intereft 
in the fubjed-matter at the time of the capture made.j 
In Lucena v. Craufurd evidence was given, by Mr. Roftot 
the Treafury, to (hew the adoption of the infurance by the 
crown. At any rate, they added, the crown could not 
be entitled to the benefit of the infurance as upon an 
implied authority, if it would not have been liable alfo 
to the expence of the premiums; which liability they dc* 
nied, in the abfence of any proof that the crown had 
adopted the ad of the agent. And it would be (trance 
to imply an authority from the crown to infure prize (hips 
in its name for the benefit of the captors, when it never 
infured its own fhips. It may even be quefiioned whe« 
thcr, a priori, it be for the benefit of the crown to infure 
in general ; though it may happen to be fo in a particu- 
lar cafe in the event. Secondly, they argued that the 
captors had no infurable intereft, as well on the general 
ground, which has been fo often before difeufifed, as oti 
the recent ftatute 45 Geo. 3. c. 72./. 3., which, they ob- 
obfervedjonly gave the intereft and property in any prize, 
taken by the conjoint forces of the navy and army, to 
the captors after final adjudication thereof as lawful 
prize^ in the Court of Admiralty; and that too, fubjed 
to the King’s apportionment as to the (hares : and till con* 
demnation the intereft remains entirely in the crown. 
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i 809 > becaufct as it appears by the cafe of the El/de {a), the 

■■ crown may releafe it. With refpcft to the captors 

Stirling ^ ^ 

againji having an infurable intcrcft on account of their having 
a lawful poirelTion ; it waSj the^ faid, begging the quef- 
tion ; for till condemnation it could never be afeertained 
whether the pofl'cflion were lawful or not : and the liabi- 
lity over of the captors for cods and damages applied 
rather to an illegal than to a legal capture. [,Bayley]. 
Lord Eldon y in the cafe of Lucena v. Crauftird did not 
deny that captors might have an infurable intere(l» 
grounded upon a lawful pofTeflion^ coupled with the lia- 
bility to anfwcr for it. l^oxA EllenboroughC.]. They 
might maintain trefpafs or trover againft a wrongdoer 
upon that pofleffion.] It was doubted in Lucena v. Crau- 
furd whether the commiflioners could have maintained 
fuch adlions. [Lord Ellenborough C» J. The doubt there 
arofe upon the particular circumftances of the cafe; 
becaufe the commilTioners had not the podcfTioni nor 
any right to the polTcflion, of the prize till it was brought 
into port : and that was the great difficulty of the cafe. 
But I cannot confider this as a mere expe£lative intereft.] 
It is a fufficient anfwer to the fecond count, that the captors 
had no property in the goods, by the late aft, before con- 
demnation ; and without property [c) they had no infurable 
intereft in them. And as to the firft count, if It were a 
matter of faft, whether the captors had an authority from 
the King to infure and did infure on his account, and It 
were not necefTirily to be prefumed from the relation in 
which they flood to the crown ; then the defendant was 
entitled to have that faft found in the negative cpon the 
evidence laid before the jury at the trial. 

(a) 5 Uch, Adm. Rfp. 173, (^) 4 Ref, 343;. 

{f) Vide z New Ref, 307, 

Lord 
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Lord Ellenborough C. J, A general verdi£); has 
been given for the plaintiff upon the declaration in this 
cafci which contains three different averments of intereft 
in fo many counts » one of them averring the intereft to 
be in the King ; another, in the captors ; and a third in 
fomc perfon other than his majefty or any of his fubjefls. 
The latter count is out of thequeftion; no evidence hav« 
ing been given of any authority from fuch other perfon 
to infure : the verdift, therefore, muft be fuftained, if at 
all, eiiher upon the firft or fccond count* The fubje^l- 
matlcr of the infurance was a prize taken by the army and 
navy conjointly ; and the words in which the authority 
is ftated to have been given to Binder to infure were, 
that he was appointed prize agent for (hips by the naval 
and military commanders, to aB on behalf of all interred 
in the capture; and under that authority he diredled the 
infurance in queftlon to be made* The inclination of my 
mind at the trial was, that this might be confidered as a 
fpecific authority to a£f on behalf of the King as well as 
of the immediate captors •, but I would not rely altoge- 
ther on that, when, according to the more obvious and 
probable meaning of the words, the authority was meant 
to be given for the benefit of the captors, under the appro- 
priation of the crown by virtue of the prize a£l of the 
45 Geo. 3* That brings it to the queftion of intereft in 
the captors under that ftatute ; Whether before condem- 
nation they have fuch a veiled intereft in the fubjeft^ 
matter as is by law capable of being infured ? And there- 
fore my opinion will not clafti with any opinion delivered 
in any other cafe, nor with the letter or fpirit of the 
Hat* 19 Geo. 2* (c. 37.} againft gambling or wagering poli- 
cies. But thongh the verdiil would be fuftainable upon 
this (hpr^ I to confider the cafe more at 

large. 
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1809. large. For all valuable purpofes the captors, as fuch, 
mull be taken to reprefent the crown : and in the cafe 
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of Lucena v. Craufurd it was confidered by the fame noble 
and learned perfon («) whofe opinion has been adverted 
tO| that the King has an infurable intereft in a prize bc« 
fore condemnation: and yet that till condemnation, there 
remains fomething wanting to complete the veiling of the 
full property in the crown (Z»), and to enable the crown 
to grant it to others as againfl: the original owners. It is 
the fenttnee cf a Couit of Admiralty upon thequedion 
of prize which concludes the qucllion of properly againft 
the original owners, according to the cafe of Hughes v. 
Contelius [c\ Then by the afl of the 45 Geo. 3. the 
crow a gives up its right in the prize to the captors, fub- 
howe’. tr, as before, to the final adjudication of the 
propt.rty, as prize, by the Court of Admiralty. But it is 
r/K( that the crown may ftill releafe the prize to the 
'iptured before condemnation, and therefore the captors 
cannot have an infurabie intereft in the property. But 
that right of the crown trenches no more upon the 
infurable intereft of the captors under the ftatutc, than 
upon that of tlie King himfelf. It is then objcflcd 
that the property in the prize may never become vefted 
in the captors. It is vefted, however, as fir as the crown 
has any right to veil it, dcfcafible no doubt by an adjudi- 
cation of the Court of Admiralty againft the captors to 
rtftorc the prize to the former owners: but is it not in 
common experience that a dcfeafible intereft is infurable? 
It is the cafe of every confignee of goods under a bill of 
lading: the goods on their pafiage home are liable to be 

(a) Ld, Elj 9 My 2 Niw Rfj>. 313. (b) VWc tb. 319, 3»«* 

(f) %Sbow. 13a. T, H0J. 473, and Skm, 59. 
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(topped in tranfitu, and his intereft defeated : yet cat! it 
be faid that the property is not fo far vefted in the con- 
(ignee as to entitle him to infure* The indefeafibility of 
the property therefore is not the criterion of an infurablc 
intereft. Again, what is the cafe of an executor ? Froo 
bate is ncccffary to complete his title : yet before probale 
he has title fufficient to enable him to infure. The cap- 
tors have the adlual polTeflion of the fubjcdl-matter of 
infurance by the grant of the King, the only perfon in the 
kingdom who could conteft the title with them. They 
have the pofleflion, with a partial right of difpofingof the 
thing immediately, liable indeed to have their light de- 
vefted by a fentence of reftoration. But vihat diflTerence 
is there between the right of the captors and of the 
crown itfelf in thefc rcfpefls ? The affigne es of the 
crown, as they may be (lylcd, mud (land in the fame 
fituation in this refpcdl as the crown itfelf. This is not 
like infuring a mere expeffation, nor like the cafe of the 
commiflioners, who had no intered in the (hips 
infured till they came within the ports of the realm. But 
thefe captors had a prefent poiTellion and a right to main- 
tain trefpafs againd any perfon attempting to take the 
prize from them. Even with refpeft to captors in ge- 
neral; fuppofing the prize not to have been acquired tor- 
tioufly, but jure belli, I (hould think that in refpedf of 
fuch their lawful pofieflion and fpecial property, they 
might infure ; but it is not neceflary in this cafe to decide 
that general point, becaufc here the captors had a more 
perfedl right ; they had not only a right of poflelBon but 
a right of property as far as the crown had the power of 
granting it, liable only to be difpolTefled by the releafe 
of the crown before condemnation, or by fentence of 
redoration. 
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Grose J. The plaintIflFs ftand in the fituation of 
captors in adlual poiTelTion of the prize infured, and har« 
ing every right of property which the crown could confer 
upon them ; I have, therefore, no doubt that they had 
an infurablc intereft. 

Le Blanc J. The intercd is fird averred to be in 
the King, and fecondly in ihe captors. The verdifi is 
general, for the plaintiffs. And it does not appear to me 
to be material, for the purpofc of difpofing of the rule for 
a new trial, to conlider how far the verdifl might be fup<- 
ported upon the fird count, becaufe it may certainly be 
fupported on the fecond, which avers the intered to be 
in the captors. The cafe has been argued drd as if this 
had been a naval capture fuiely \ and next upon the dat. 
42 Geo* 3. as a capture by the navy and army conjointly. 
But though the terms of this aft and of the former aft 
for the didribution of naval capture be fomewhat differ- 
ent, yet there is no material variation in the meaning of 
them ; the latter datute meant to give the property of 
the prize to the joint captors in the fame nianner as the 
former datute had done to the naval captors \ fubjeft 
only to an appropriation by the crown of the refpeftive 
proportions, but referving no part of the property to the 
crown itfelf. So that now the joint military and naval 
captors have as much a veded intered in the prize, as 
the foie naval captors had before. The quedion then is, 
whether that intered be infurable ? Now it never was 
contended that an abfolute indefeaGble veded intered in 
the fubjeft-maiter was the only inlcrcd infurablc. The 
cafe of a configncc of goods is declGve to the contrary. 
And in the cafe of Wolfe v. Horncnjlle {a) not the original 
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conflgneci but one who agreed^ on the refural of the 
other, to take the cargo, and who accepted a bill drawn by 
the conHgnor, was held to have an infnrable interefl In the 
cargo to the extent of his acceptance* Is this then a mere 
expedlution ? I cannot confider that to be a mere ex» 
pcflation which is a right veiled by a£l of parliament^ 
no longer fubje£l to the abfolute will of the crown, but 
only fubjed to its power of relcafing to the captured be- 
fore condemnation. It feems to me that the captors, 
under this ad of parliament, have a better right to infure, 
in refpcfl of their intereft In the prize, than the con- 
fignee in the cafe of Wolfe v. Horncajlle : they had the 
abfolute pofleflion of the property, and their right to 
retain it was only fubjeft to the releafe of the property 
by the crown to the original owners before condem- 
nation. 

Bayley J. I agree entirely with my Lord and my 
Brothers that there was an infurable interefl. in the cap- 
tors. And when one applies common fenfe to the fub- 
je£l, and excludes technical reafoning, it is clear that 
they had a right to the property infured. They had thi.v 
right, unlcfs the crown relcafed to the captured before, 
or did not think proper to proceed to condemnation but 
the faith of the crown was pledged to proceed to con- 
demnation, and not to releafe the prize, except under 
fpecial circumftances involving the intered of the public- 
It is faid that the legal intered remains in the King} and 
fo it does, becaufe he may releafe before condemnation, 
and he may alfo change the proportions } but the King can 
take nothing for himfelf, nor give it to any third perfons; 
and when it is condemned, it mud go to the captors. 
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The captors have the poffetTion of it, and they are liable 
in damages to the original owners if the capture has been 
irregularly made : and there have been many cafes where, 
though the capture was properly made under the cir- 
cumfttnees, yet the captors were decreed to reftore the 
Ihip and carge, in wholc^ or in p-irt : they, therefore, 
ought to be in a condition to reltore the value in cafe of 
lofs, if ultimately they fhould be diredled by the Court of 
Admiralty fo to do. The interefl: in the prize is fo far 
veiled in the captors, that in cafe of the death of any of 
them before condemnation, his (hare when condemned 
goes to his reprefentatives. The cafe of a coniignee of 
goods is not fo (Irong as that of a captor in favor of an 
infurable intcreft. He has no prefent poiTciRon of, he 
may have no bencBctal intereil in, the goods ; and in cafe 
of his death, his lien on the coniignment is loil. On 
reading the note of what fell from Lord Eld9n in the 
Houfe of Lords upon the cafe of Lucerta v. Craufurd, it 
appears to me that his Lordfhip confidered that captors 
would have an infurable interefl upon the ground on 
which he put their claim. 


Rule difcharged< 
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PIowELL againji Thomas Richards^ 


Mon/iayt 
Nov, it 7th* 


^ plalntlflF declared, as heir of one Rd. Howell^ Upoli Rcieaft^rscovc- 

a covenant in an indenture of the 30th of May 1783, 
made by the defendant, and alfo by J&Jepb Richards^ Anne 
his wife, and D. Richards, lo the faid Rd. Howell^ for the or eUbtr of 

quiet enjoyment of a certain tenement, which was hadg^^tiiL 
thereby conveyed to the faid Rd. Howelt and his heirs ; *0. convey ccr- 
upon which covenant the defendant was thus impleaded. Ac; andaifo^ 
And the defendant did by the faid indenture above fome^roncof 
brought into court here covenant in manner followings viz. 
that he, the faid Rd, Ho^vell, his heirs and aiTigns, Ihould any fucb matter 

, or thing as ajora* 

and might from time to time and at all times thereafter /mV, had good 
peaceably and quietly enter into, hold, occupy, polTcfs, power" o ^grant, 
and enjoy the premifes thereby granted, See. without the 
lawful let, fuit, trouble, denial, claim, or demand, entry, rhouid 

eviAion, &c. interruption, or dtfturbance whatfoever of quietly enters 

^ , , holdi and enjoy 

or by the faid J, Richards ^ Anne his wife, the defendant, the premifes 
and D. Richards^ or any or either of them, their or any *or 

or either of their heirs or afligns, or of or hy any other per- ^^fla^rl\rth^r 
fon or perfons whatfoever : and that freely and clearly and 
abfolutely acquitted, exonerated, releafed, and difeharged, other p^rjon or 
or other wife by the faid Jof Richards ^ Anne his wife, the ewr, and that 
defendant, and D. Richards^ and each of them, their and ftiould he kept 
each of their heirs, See, well and fufHciently faved, de- indcllmified^by 

the Rciealors 

and their licirs againfl all oilier titles, charges, &c. jave and except the chief rent ifTuing and • 
payable out of the picmifefi to the lord of the lee. Held that the genersllity of the cove- 
nant for quiet erjoyntmt againit the Releafors and ihtir heirs, and any other per fn or per jots 
Vihatfoiver, was nor reftrained by the qualified co\cnanis for gi<^d ii tie and ngbt to eon'vey^ 
for and notxuUhJianding cny a£i dcre hy the 'RelcaJ'ors to the couttary, Dnt if the covenant tor 
quiet enjoyment were to l>c lefiraincd to the ads of the Releafors by any qualifying context, 
then the declaration in covenant, Rating it by itfelf in its own abfolutc terms, without 
fuch qualiiying context belonging to it, I'etfina to be an untrue Ratementot the deed \n jutt^ 
panee and tffefly which the defendant may take advantage of upon the xenfral iffue of non 
(R fadum, as a variance and ground of ronfuit or of a verdid for him. 
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fentled, and kept h^rmlefa and indemnified of, fro^j, and 
agdiiift all former and other gifts, grants, &c. jointures^ 
dowers/ Tight And title of dower, &c. ufeS) truftti, &c. 
wills, ftalutes merchant, of the ftaple, recognizances, 
judgments, executions, &c. rents, arrears of rent, annu> 
lies, &c. forfeitures, rc-entrie«;, caufe of forfeiture and 
re-entry, debts, &c. and of, from, and againd alt other 
cftales, titles, troubles, charges, and incumbrances what- 
foever, fave and except the chief rent ifluing out of or 
payable for the faid premifes to the lord of tlie fee of the 
fame, if any ftich fliould be due. The plaintilF then pro- 
ceeded to alFign a breach, that fince the death of Rd. 
Howell^ whofe heir he was, he had not been permitted 
nor was' able to hold, occuj)y, poflefs, and enjoy the pre- 
mifes, &c. ; but that after the death of Rd. Hiwell he w.is 
evicted upon an ejectment brought by one Mary HoiueJl^ 
widow, who at the time of making the fetid indenture, and 
continually from thence until and at the time of the 
cvidlion aftermentioned, had and ftill has lawful right and 
title to the premifes. 

The defendant pleaded that the indenture in the deciai a- 
tion mentioned was not his deed; and alfo pleaded feveial 
fpecial pleas, not material to the quellionj which arofeupon 
the production of the deed in evidence; whether the vari- 
ance between that and the covenant declared on were fo 
material iiifubflancc and legal circdl, as ro be available for 
the defendant upon the plea of non efl: The cove- 

n *i>t8 in quellion in the deed ran thus: And the h\i\Jofeph 
Richards doth for himfelf and for the faid Anne his wife, 
?nd for their and each of their heirs, ike. and the faid STAs- 
mas Richards (the dv^fendant) and 1). Rich^irds, for them- 
felvcs leverally and ri fpeoViv. ly and for their fevcral and 
rtfpccVivc heirs, &j. do covenant with the faid Rd» bLwtU\ 

< ' ' 'hii 
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Sec, in manner followings v\%, that they thefaid 
*J^f€ph^ Anne^ Thomas y and D, Richards y for and notwith^ 
Jlanding any a fly mattery or thing hy them or any or either of 
them done to the contraryy now at ihe time of the fealing, &c. 
are, or fome or one of them is or are lawfully, rightfully,* 
and abfolutely feifed of and in, or wt>ll and fufficiently 
entitled to the premifes hereinbefore mentioned to be* 
granted, &c. of an abfolute and indefeafible eftate of 
heritance in fee (imple, &c. without any manner of con- 
dition, truft, he, or any other matter, reftraint, caufe, 
or thing whatfoever to defeat, or incumber the fame 
eftate; and alfo that they the {-iXd fofephy AmiCy Thomas^ 
and D, Richardty fome or one of them, for and notwilh^ 
Jlanding any fuch matter or thing as aforefaidy now have, 
or fume of them hath, at the time of the fealing, Sec, in' 
himfelf, herfelf,, or themfelvcs, good fight, full powf*r, 
and lawful and abfolute right and authority to grant, &c» 
the faid premifes unto and to the ufe of the faid Richard 
Howelly his heirs, &c. in manner aforefaid, and accord-* 
ing to the true intent and meaning of thefe prefents ; and 
likewife that he the faid Rd, Honvelly his heirs, &c. (hall 
and may from time to time and at all times for ever here- 
after peaceably arul quietly enter into, hold, occupy, pof* 
fefs, and enjoy the premifes hereby granted, witli- 
out the lawful let, fuit, trouble, denial, claim, or dc-^ 
mand, entry, cvi£lion, Sec, or difturbance whatfoever, 
of or by the faid J, Richardsy Anne his wife, T, Richards^ 
and D. Rkhardsy or any or either of them, their, any or 
either of their heirs or aflSgns, or for cr by any other perfon 
or perfons whatfoever % concluding as ftated in the dc-«. 
claration. 

, Whereupon it was objetlcd at the trial af 
minjlery before Lord Elknhorough C. J* that the deed 
p^roved did not fupport'the iltue on the non eft fa£lum, 
T t 2 inafmuch 
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Jnafmuch as it flicwed, by comparing the part of the 
venant declared on with the antecedent paragraphs, 
which it was faid made but one entire covenant, that it 
was, in eft'eft, not a covenant for quiet enjoyment gene^ 
rally againft the title of all perfons, but only a covenant 
againd the a£ls of the covenantors thcrnfclves and thofe 
claming under them^ by reafon of tlie prior words, ^^fof 
and noiwithjlanding any matte or thing by them or any 
or either of them done to the contrary. Sec, which pervaded the 
whole covenant. Lord Ellcnhorough C. J., however, was 
then of opinion, that the defendant could not take advan- 
tage of this oLjtfilon on the plea of non td faftum ; but 
that if he meant to infid on any other covenants in the 
deed as varying the legal effect and true import of the 
covenant declared on, he ouglit to have craved oyer of 
the indenture, and fet out fuch other covenants on the 
record, in order that the Court might judge of their ap- 
plication to the covenisnt fet fortli in ilie declaration, and 
tifeir effeft upon its condrutHon. Though he agreed 
that if any material part of the Time integral covenant 
were omiitcd, which varied the fenfe and meaning of the 
other part declared on, on preof of fuch variance, it 
w’ould negative llie fa6l of its being the deed of the dc* 
fendant. But his Lordfliip gave the defendant’s coun- 
sel leave to move to enter a nonfiiit, if the Court (houVi 
Uiink the objc£lion well founded. 

Abbott moved accordingly in the lad term, and renewed 
the objeflion to the variance made at the trial, and cited 
Sands v. Ledger (a), the cafe of an indenture fet out im^ 
perfe£lly, to diew that advantage might be taken of the 
variancc| upon the plea of the general iflue, at nifi priii8« 

(tf) 2LJ, Msy* 794. 

1 1 And 
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And he alfo referred, amongft other cafe?, to Browning v. 
Wright (rt), where a covenant in general terms, that the 
covenantor had full power^ &c. to convey^ was held to be 
qualified by all the other fpecial covenants being againft 
the a£ls of the party himfelf and his heirs. And he ad- 
verted to the general rule, that deeds were to be pleaded 
according to their legal efFecl, and not merely in th« 
words ufed, 

The Aitcmey-Grnera!^ Penh, and Lord, (hewed caufe 
Qgainft the rule in the fame term, and contended that 
from the true conftrufllon of the terms of the deed, com- 
pared with the particular covenant for quiet enjoyment 
declared on, the latter was properly pleaded, as a general 
covenant, according to its true fenfe and legal efFefl, and 
was not qualified by the terms of the covenants for title 
and for the right to convey ; and that if the whole had 
been fet out, the conftruftion muft have been the fame. 
That, therefore, there was no foundation in fubftance for 
the obje£lion. And they obferved the difference between 
the words of the covenant in Browning v. Wright (a) and 
in this cafe ; for there W right covenanted that he, Jor 
and noiwithjianding any thing by him done to the contrary^ 
was feifed of the premifes in fee, and had good right to 
convey \ which marked that he was covenanting againft 
his own ads : and (hat covenant did not contain the 
large words which are to be found in the covenant in 
queftion 5 namely, where the rcicafors covenant againft 
cvldion or difturbance by themfelves or their heirs, or by 
any other perfon or perfons whatfoever. The faving as to 
i\\t.>ch\€f rent alfo (bews that the parties did not mean 
^0 confine the covenant for quiet enjoyment merely to 

FulL 13 * 
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their own afts. The words of every covenant arc to he 
taken mod ftrongiy againfl the covenantor* And in 
Gainsford v. Griffith a covenant in a leafe, that it was 
good and indefeafible, was held to be general, and not re- 
drained by the fubfequent covenant for quiet enjoyment 
•mithout any let or dijlurhunce of the defendant. But fup- 
poling that the generality of one covenant were con- 
trolled by the particularity of others, they urged that 
objefkion could only be taken of it by fetting out the 
the deed upon oyer, and demurrine ; as in Browning v. 
Wright^ Smith v. ITeomans [h), Sacheverell v. Froggatt (r), 
and other cafes referred to in the notes to the two Ud 
cafes. And they faid there was no cafe where the ob- 
jedion of fuch a conftrudiv'e variance had prevailed 
upon the plea of the general iflue : in Eliot v. Blake {d) 
fuch an objeilion was ovcr-ruled ; and in Ball v. Squar^» 
ry(e) it is faid that you cannot take advantage of any 
covenant omitted in the plaintilF*s declaration, on an 
a£lion of covenant, without craving oycn” 

Bark and Abbott^ in fupport of the rule, argued fird 
upon the words of the refpe£live covenants; that, taking 
the whole together, the meaning of the covenantors was 
only to covenant againd their own afts, by reafon of the 
preliminary words '*for and notwithjlanding any a5l^ mat* 
ierf or thing by them, &c. done to ike contrary f &c. which 
extended, they faid, to the latter covenant for quiet en- 
joyment by the conaefling words, and like wife f which 
made it all one fentcnce. And as to the words or for 
or by any other perfon or perfons whatfoeverf they were to 
be underdood, according to the whole context, of atiry 

(a) I ^aur,d, 59 . (If) 1 Saufiil, 316 . (r) 2 Saun^, 366 . 

(ij a Ltv* 88. and T, 6j« {t) Ferf^J* 354* 

perfons 
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perfons claiming from the coveUantars^ As in Broughton v. 
Conway [f) where a condition in an obligation by rh^ ven- 
dor of a leafe for years, that he wbold not do, nor had 
done, any a£f to difturb the plaintiff in his podT ilion, but 
that the plaintiff ftiould hold and enjr y peaceaMv, with- 
out the difturbance of the defendant 6r an^ other perfon^ 
was held to be teftramed to the diffurbanc*. of uthr r p^ r- 
fons through any a6l of the defendant himhdf. Ir was nu- 
gatory to reftrain the former covenants to the covenantors’ 
own afls, if the covenant for quiet enjoyment were mf ant 
to be general. They alfo relied on Browning v. Wright 
as being the ftronger cafe againft the ohjf'ftton, bec/^ufe 
there was a feparatc covenant intcrpofcd between the 
qualifying and qualified* covenants. And Gaitaforth v. 
Grijfith was diftinguiflied as being a cafe of Icafch^ld. 
Then if the covenant for quiet enjoyment were in legal 
conftruftion a qualified covenant, the rule is clear, as 
laid down in Penny v. Porter (c)^ and Miles v. Sheward //), 
that it is a fatal variance to (lace it as a g'*neral covenant : 
in this refpeft there can be no dift'crciice in principle 
between contrails under feal, and other cuntrads : and 
the cafe of Sands v. Ledger [e) ihews that advantage may 
be taken of this upon the general ilTue in an aftioii on 
the deed. 


1809. 

No.we^l 


Lord Ellenborough C. J. fard that the queftion 
ralfed was of general importauci- fuflicient to require the 
Court to look into the cafes before they delivered their 
opinion. The cafe accordingly flood over for confidera- 
Ikion till this term, when his Lordfhip delivered the opi« 
hion of the Courts 

58. [If) Fu/h !%• ■ (c), 2. , 

( 4 ) (0 alJ, 792. 
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This was a motion made laft term for leave to enter a 
nonfuit.upon the ground ofafuppofed variance between 
the covenant declared upon, and the covenant proved at 
the trial, upon the plea of non eft faaum. It was an 
aaion of covenant brought by the plaintiff, as heir of one 
Richard Howell, againft the defendant as a feveral cove- 
nanting party in a deed of relcafe, whereby one Jofiph 
Ruhards Anne his wife, the defendant Thomas Rid^ 
ards, and one David Richards, relcafcd a nuffuage and 
lands in the county of Carmarthen to the faid Richard 
Howell, the anceftor of the plaintifi; and his heirs. The 
covenant, for the breach of which the aaion was brought, 
was the covenant for quiet enjoyment : the breach was 
alleged A be by the eviaion, by due courfe of law, of 
the plaintiff, the heir, after the death of his anceftor, the 
immediate covenantee Richard Howell, by one Mary 
Howell, who was a llranger. The covenant for quiet 
enjoyment was, tl.at Rd. Howell the grantee, and his 
heirs, fliould enjoy, “ without the lawful let, fuit, trouble, 
** denial, claim, or demand, entry, eviaion, ejeaion, 
« moleftation, hindrance, interruption, or difturbance 
« whatfoever, of or by the faid Jofeph Richards, Anne his 
wife, the defendant, and David Richards, (the feveral 
« relcafors,) or any or either of them, or any or either of 
« their heirs or affigns, or for or by any other perfin or 
« perfons w.haifoever,» &c. Thp covenant to indemnify 
and fave harmlefs, which follows, is in the moll compre- 
henfive terms, and concludes thus : “ Of, from and againjl 
« aU other ejates, titlfs, troubles, charges, and incum- 
« brances whatfoever with this fingk f.ving, vi%, 

« Save and except thechiefrent iffuing out of or payable^ 
thefmdprennfes t. the lord or lords of the fee of the fame, 

»• tf any Such Jhould be due,'\ This coycnant for quiet en' 

joyraeqt, 
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joymcnt, it may be obfcrvcd, is fpecial and particular In 1809, 

its terms> as well as general : it is ogainll the difhirbance — — 

of the defendant and others, the relcafors, by name, their 
IjcirSy&c. and alfo againft the difturbance of any other 
perfotLiuhaifoever. It was contended at nifi prius, that the 
gsneral language of this covenant for quiet enjoyment 
was in fair conltru6tion to be qualified and reftrained by 
reference to the antecedent covenants for Hitle, and for 
the right to convey, which were fpecial and limited, and 
run in the terms following ; that they the faid defend- 
ant, and others, (the releafors,) for and notwlthfliand- 
ing any aft, matter, or thing, by them or any or either of 
them^ done to the contrary,” then were or iood, or 
feme one of them was and (food lawfully, rightfully, and 
abfolutely, feifed of an indefeafible efiate of inheritance 
in fee fimple in the premifes granted and releafed : and 
that they, the feveral releafors, or fome or one of them, 
for or notwitkjlanding any fuch matter or thing as aforefaiiT* 

{i. e. notwithfianding any aft, matter, or thing, done by 
them or any of them to the contrary) then had in them or 
fome of them ** good right, full power, and lawful and 
abfolute right and authority, to grant, bargain, fell, 

** alien, remife, rcleafe, and confirm the premifes thereby 
** granted and rclcafed,” &c. And the queflion is, whe- 
ther the general words of the latter covenant for quiet 
enjoyment are in neceffary conftruftion to be reftralned by 
the language of the antecedent covenants for title and 
right to convey^ and which certainly arc covenants of a 
limited kind, and provide only againft the afta of the re- 
leafors tlicmfelves ? If the words of this latter covenant 
are to be fo reftrained, then the ftating of this covenant 
fir quiet enjoyment^ by itfelf, in its own abfolute terms, 
without the qualifying context which belongs to it, would 

be 
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be (It may for the purpofe of this* argument be admitted) 
an untrue ftatement, in point of fubftance and of 
the deed in that refpedt^ and would have therefore enti^ 
tied the defendant to a nonfuit, on the ground of a vari- 
ance, or to a verdi£f, on the plea of non eft fa£luin« 

The covenant for title^ and the covenant for right 
convey^ are indeed what is fomewhat improperly called 
fynonimous covenants ; they are however conneffed co- 
venants generally of the fame import and effetS^ and dU 
reeled to one and the fame objeeSt ; and the qualifying 
language of the one may therefore properly enough be 
confidered as virtually transferred to and included in the 
other of them. But the covenant for quiet enjoymeut ia 
of a materially different import, and direfted to a diftin£t 
objeft. The covenant for title is an affurance to the 
purchafer, that the grantor has the very eftate in quan* 
tlty and quality which he purports to convey, viz. in this 
cafe an indefcafible eftatc in fee fimple. The covenant 
for quiet enjoyment is an affurance againft the confe- 
quences of a defc£live title, and of any difturbances there- 
upon. For the purpofe of this covenant, and the indem-^ 
uity it affords, it is immaterial in w hat refpedls, and by 
what means, or by whofe afis the eviction of the grantee 
or his heir takes place : if he be lawfully evifted, the 
grantor, by fuch his covenant, ftipiilates to indemnify hina 
at all events. And it is pcirfet^ly confiftent with reafoq 
and good fenfe, that a cautious grantor fliould ftipulat^ 
in a more rcftraitied and limited manner for the particuhf 
defcriptioii of title which he purports to convey, than for 
quiet enjoyment. He may fufptft, or evyn know, thaj 
his title is in ftriclnefs of law in fome degree imperfe^)} 
but he may at the fame time know, that it has not 
come fo by any a£t of bis owp ; and he may likewilj; 

kno.w 
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know that the imperfedion is not*of fuch a nature as to 
afford any reafonaUe chance of dtfturbance whatever to 
tbofe who ihould take under it: he may therefore very 
readily take upon him an indemnity a^ainft an event 
which he ccnfiders as next to impoflible» whilft he chufes 
to avoid a refponfibility for the ftrift lepal pcrfeftion of 
his title to the eftatCi in cafe it fliould be found at any 
future period to have been liable to Tome exception at the 
time of his conveyance. He may have a moral certainty 
that the exifting imperfedfions will be cffedlually removed 
by the lapfe of a flioit period of lime, or by the happen- 
ing of certain immediately then impending or expeded 
events of death or the like : but thefc impe^feftions, 
though cured, fo a$ to obviate any rifle of dillurbance to 
the grantee, could never be cured by any fubfequent 
event, fo as to fave the breach of his covenant for an 
originally abfulute and indefcafibie title. The fame pru- 
dence therefore which might require the qualification of 
one of thefe covenants might not require the fame quali. 
fication in the other of them, alfedlcd as it is by different 
confiderations, and addrefled to a diflerent ohjedl. And 
indeed in looking at the cafe of Broiunwg v. IVrighi^ 

2 Bcf Be PuIL 19., in which almoft all the cafes on the 
fubjedf are collecled and ccnfidered, f do not find any 
cafe in which it is held that the covenant for quiet en- 
joyment is all one with the covenant for title, or parcel of 
that covenant, or in nece.fl'ary conftruilion to be governed 
by it, otherwife than as, according to the general lulea 
for the conftru^fion of deeds, every deed (as was faid by 
Hobart C. J., Wmh. Rep, 93. Sir Geo, Trmhard v. 
Hojkins) is to be conftrued according to the “ intention 
of fhe parties| and the intents ought to be u^udged 
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of the fcvcral parts of the deed, as a general HTae out 
of the evidence ; and intent ought to be picked Out of 
every part, and not out of one word only.*' Confift- 
cntly therefore with that cafe, and with every other that I 
am aware of, we are warranted in giving e(fe£k to the 
general words of the covenant for quiet enjoyment ; and 
which arc entitled to more weight in this cafe, inafmuch 
as they immediately follow and enlarge the fpccial Words 
of covenant againft difturbance by the grantors them- 
felves : and to reftrain the generality of thefe words, thus 
immediately preceded by exprefs words of a narrower 
import, would be a much ftrongcr rlnn to reftrain 
words of like generality by an implied qualification arifing 
out of another covenant where no fuch general words 
occurred. The perfon ufing the general words could not 
forget that he had immediately before ufed fpccial words 
of a narrower extent* If the covenant containing both 
the fpeefal and general words ftood by itfclf, there would 
be no pretence for refufing elTeft to the larger words; 
and if this could not be done in favour of exprefs words 
of a narrower import in the fame covenant, I cannot 
polTibly underftand upon what ground it fliould be done 
in favour of implied words of narrower import which 
occur in another feparate covenant, addrefted, as has been 
before faid, to a diftind obje£l. It appears to us, theroi- 
fore, that the covenant for quiet enjoyment is not in 
point of necefl'ary conftruflion to be reftrained in the 
manner contended for on the part of the defendant ; and 
that it is therefore truly ftated in fubftance and efFed, 
when it is ftated, as it is in the declaration, by itfelf, and 
wiihout the other covenants which have been argued to 
be neceiTary to be ftated on the record along with it, in 

ordet 
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order to its due conftruftlnn : and confequently that 
there is no ground for a nonfuit in this cafe, on the 
fuppofition of a variance In this refpefl between the de- 
claration and the indrument declared upon. 

ftule difeharged. 


1809. 

HoWELt 

agair.ft 

RicifAii9r. 


Lees and Others againjt The Company of Proprietors MonJa/f 
of the Canal Navigation from Manchester to 
Ashton-under-Line and Oldham. 


'pHE plaintiffs declared in covenant upon an inden- 


Wherebyafta* 
tutc a canal 


ture under feal, made the 30th of July 179J, be- company werf 
, - , , , . , . . einjwwcrtd to 

tween themfelves and the company, whereby, rcciiing takcfuchraus 

that the plaintiiFs were the owners of collieries within t ^ne- 

the town (hips of Oldham and Chadderton in Lancajhire^ 

9nd that the company were defirous that the water to be 

ralfcd by engines ereded or to be erefted for draining upon 

' ® ° coal i and they 

the faid collieries fliould be conveyed into their canal for w<?reaifo em- 
powered to re* 

the better fupplying it with water; and that the plaintiflfs duce the ratci* 

at a general af- 

had contrailed with the company that all the plaintilFs’ rembjyhcjdon 

cci tain notice 5 

coali raifed after the canal mould be made navigable from but no reduc* 
itaki Leach to Manchejier^ (hould be navigated on the m'^adj^witiiout 
faid canal and on no other ; and that for that purpofe 
they fliould make a navigable cut from their coJluries to 1 “ 

* # propiiCiOlS; A 

contr.fcdt made 


by indisidu.nls with the company, hut not at fi»ch general meeting, whereby in con* 
lidcration that thofe individuals would make a navigable cut to convey water iiom tticir 
collieries through land, roc within the ftaiutablc line of the canal, into the canal, and 
convey the fame to the company, the latter (hould permit them to carry their coals through 
the cut and along the canal, for ts. pci ton, tbecojnpany fa/ing back bd. per ton, is iilci'al 
and void} ill, As a fpcculation by which the company might gain more or lefs than the 
kgifla'turc intended they Hiould take under fimilar citcunillances from the public in general* 
adly, As extending inelle^ the power of the company to purchafe land beyond the limits 
afTigned by the aft. 3dly, A> enabling them to raife more capital thai> they were entitled 
by the aft to do, by means of paying for land or works by a total or partial fale of their 
tolls { ViiJch tolls are made a fecuritf for the money fubfenbed or taken up on mortgage* 
4tlily, Becaufe the tolls could in no inllance be reduced but at a general aflembly, &c. j and 
this in faft operates as a reduftion of the tolls pro tanto. Alfo quaere, ftlily. Whether 
fuch a contraft be not void, as dimlnilhing the inducement (by favo.ing individuals) to 
a grntral reduftion of the tolls, when proper, for the benefit of the public. 
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j 6 in the company's canal at Stale Leach^ through which 
cut the water from the collieries w'^as to be conveyed into 
the canal 5 it was witneiTed that in confiJcration of the 
payments and allowances thereinafter covenanted to be 
niade by the c^pany to the plainiiffs^ the latter cove* 
nanted that before the canal fliculd be made navigable 
from Stake Leach to Manchefiety they would at their ov)n 
charge purchafe fo much land as Jl^ould be ivarited for the 
ftavigable cut to communicate with the canalj and would 
caufe fuch land fo to be purchafed and all the works be- 
longing thereto to be •well and efftHuallj conveyed to and 
vejlcd in the company y their fuccejfors and affignSy for every 
cr to feme perfon to be nominated by or in trujl ffsr them y free 
from all incumbrances •whatfoever : and that the plaintiffs 
would make and fini/ls the navigable cut (before deferibed, 
iu the manner therein mentioned) and make certain 
works (therein mentioned) according to plans furniOied 
by the company: and that the plaintiffs (hould at all 
times during the continuance of their edatc in the faid 
collieries turn the water raifed and drained thereout into 
the intended cut| and from thence into the canal, for the 
better fupplying it with water and would navigate all 
their coal on the canal \ and would always have at fome 
wharf at or near Peafe Green (on the canal) loop tons 
at lead of coals for fale ; and alfo would pay to the companyy 
their fuccejfors cr ajfignsy is. per ton for all their coals put 
on board any boat on the cut or on the canaly whether 
the coals were navigated the whole length of the cut and 
of the canal, or any of its branches, or only on part or 
parts thereof; fuch payments to be made haH-ycarlf ; 
and alfo would for that purpofe, when required tfy the 
company, deliver to them a true account in writing of the 
quantities of the coal raifed and put on board, &c. Ajnd 
9 il 
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Was fwVtb^r witncfled by the indenture, that h epttfl* iSop^ 

deMwt of the covetmnts ,and agreements before mentioned 

on the part of the plaintiffs,, the company dovenanted^ egaiiift 
I , 1 • r ^ rt- . «• \ M ry Manchefter 

that they, their fuceellors and aiiigns, would pay to the and Alhtoa 

plaintiffs for the cutting, &c. and completing the intended 

navigable cut, and erefling the fald buildings and wo^ksi 

&c. 4000/., when and as fuch works (hould be from time 

to time well and fufficiently completed, by inftalmentsof 

200/. from time to time; but 500/. thereof to be always 

retained by the company until the whole of the works 

fliould be completed, and then to be paid. And that the 

company, their fucceffors and afligns, would permit all 

the coals raifed from the plaintiff’s collieries, after the 

intended cut and the wmrks thereof were completed, to 

be navigated on the faid cut and canal, or any part 

thereof, on payment of the tonnage before mentioned. 

And a//o that the company^ their fuccejfors and ajjtgns^ n.\)ould 

in cofijideration of the charges •which the plaintijfs might be put 

to in rafing up the water from the faid collieries^ and con* 

vcying the fame into the cut and from thence into the canal as 

oferefaid^ and alfo in confideration of the extra expence which 

the plaintiffs might be put to in the execution of the faid works ^ 

pay to the plaintiffs 6d, per ton for coals put on board any boat 

on the cut or on the canals and for which the tonnage qT is* 

per ton Jhall be paid as aforejaid. And it was mutually 

covenanted that the cut ffiould be public and open to all 

perfons^ and be navigated by all perfons (except the 

plaintiffs in refpefl: of the coal out of their faid collieries) 

on the fame terms and conditions as the faid canal from 

Manchejler to AJhton^ &c. : and that the cut fhottld be 

confidered as part of the canal, and be repaired by and 

fubjeft to the management of the company, and that the 

pile col)€(!^ed on the cut fliould be the property of the 

company: 
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9rejebet, 


Company ; and that as between thefe parties all the rules/ 
orders/ penalties/ and forfeitures/ &c. contained in the 
ai^s for making the canal and its branchesi (honid be ap* 
plicable to the cut and the works thereof, and the velTeis 
and goods navigated thereon^ as fully as if they had been 
mentioned in fuch a£^8» The plaintiffs then, after aver- 
ring general performance of their covenants/ alleged that 
afterwards, on the ift of January 1 796, the canal was made 
navigable from Stake Leach KoMancheJler^ and the navigable 
cut and works thereof were completed and conveyed to the 
company in manner and form as covenanted by the plain- 
tiffs* And although the plaintiffs in execution of the 
faid works were put to an extra expence, (beyond the faid 
4000/., of 3800/.,) and though they have always conveyed 
the water raifed by the engines/ &c. into the cut, and 
from thence into the canal, for better fupplying the canal 
with water ; part of fuch water being raifed by engines 
within 2COO yards of the canal, and other part by en- 
gines raifed at a greater diffance, &c. ; and in fo doing 
the plaintiffs were put to great charges, viz. jooo/. : and 
though the company did from the time of the canal being 
navigable, and from the completion of the navigable cut 
until the 5th of Augujl i 8 o 5 , peritiit the plaintiffs to na- 
vigate their coal from their faid collieries on payment of 
1/. per ton^and during the fame timt did pay to the plain-* 
tiffs 6d. per ton for all fuch coals, for which i/. per ton 
was paid as aforefaid : and although the plaintiffs from 
the faid 5th of Augujl i8od have been ready and willing 
to convey other large quantities of coal raifed from the 
faid collieries, &c. on the faid cut and canal, and to pay 
IS. per ton for the fame, &c.; yet ( 1 ft) the company, 
though requefted, would not permit any of the faid coals 
to be navigated on the cut or canal on payment of the 

IX. per 
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I/, per ton ; but rcfufed fo to do, and demanded and took 
more, viz. 5/. per ton, &c. (adly) The company would 
not allow, and refufed to pay the plaintiffs 6 d. per ton 
on a large quantity of their coals raifed from their faid 
collieries and navigated on the cut and canal, for which 
the plaintiffs had paid to them not lefs than ix. per ton ; 
to the plaintiffs* damage of 50C0/. 

To this the defendants pleaded, iff, That the faid land 
purchafed according to the covenant, and all the works 
thereto belonging, ivere not well and effe 5 lually conveyed to 
the company^ &c. (in the words of the covendnt) free from 
all incumbrances whatfoever, in manner and form, &c. 
a. That the lands and works fo covenanted to be conveyed 
to and vefted in the company and their fucccffl^rs, &c. 
are not the lands and works which the company had at the 
time of making the fiid indenture, or at any time fince, 
power and authority to purchafe by virtue of the ftatutc in 
that cafe made and provided, without incurring the penal* 
ties and forfeitures of the Jlatute of mortmains but are other 
and different lands and works : and that neither the king 
nor any of his predeceffors at the time, &c. granted to the 
company any licence to purchafe or hold in mortmain In 
perpetuity or otherwife the laid lands or works. 3. That 
by the ffatute in that cafe made and provided it was 
ena^cd, that it (hould be lawful for the company from 
time to time and at all times thereafter to demand, take, 
and recover for their own ufe, for tonnage cf all goods 
navigated or conveyed on the fnd navigation, fuch rates 
as (hould be fixed by the comp my at any general affem* 
bly not exceeding, viz. fer every ton of coal, &c. not 
paCfing through lories id, pfr mile ; and for every ton 
of coal, &c. paffmg through locks iJJ. per mile ; and that 
it (hould be lawful for the company from time to time at 
VoL. XI. Uu -any 
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any general affembly to be held for that purpofe» on itd« 
tide, to leiTen or reduce all or any of the rates thereby 
granted as th(iy (bould think proper; and afterwards from 
time to time at any general affembly, of which fuch notice 
fiiould be given, to advance and ralfe all or any of the 
fald duties fo leiTened to any fum not exceeding the re- 
fpeftive rates therein-before granted ; and no nduftion of 
the /aid rates Jhotild be made naithout the eonfent of iht major 
part in value of the proprietors^ &c. for the time being. 
And then the defendants averred, that the canal was 20 
miles long, and contained 20 locks ; and that the tolls fb 
granted for navigating every ton of coals the whole 
length of the canal amounted to 2.r. which is more 
than I/, per ton, fubje£l to the re>payment of 6J. per ton, 
as by the faid indenture is agreed. That the rates are by 
the faid agreement reduced, and that fuch reduftlon was 
not made at any general aflembly of the propri^rtors, &c. 
as provided by the ftatute. 4. That the tolls were re* 
duced as Rated in the former plea, without content of 
the major part in value of the proprietors of fliares. 
5. That the redu£lion of the rates fo made in manner 
before mentioned, was fo made as to concern only the 
parties to the faid indenture, and for their benefit only, 
and did not concern any other perfons ufing the canal or 
navigation, and was contrary to the Ratate. 6. That 
after making the faid indenture, viz. on the 25Ch of July 
1806, at a general aflembiy of the company held for that 
purpofe, purfuant to the Ratute, it was ordered that the 
rate of ix. per ton mentioned in the indenture fliould be 
no longer taken, and that for the tonnage of all coal, &c. 
thenceforth navigated on the canal there Ihould be taken, 
without exception, for every ton not pafling through 
lochs id. per mile; and tor every ton pafling through 

locks 
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ibcks lid. per mile; and that the 6 d. per ton mentioned 
in the faid indenture Ihould thenceforth be no longer i^id 
by the company to the plaintiffs; and thereby that agree- 
ment and rate of tonnage wasrefeindedi and the tolls for 
the fame were raifed according to the form of the fta* 
tute, &Ci; whereupon the company during the time 
mentioned in the breaches of covenant aiRgtied> have re- 
fufed to permit the plaintiffs to navigate on the canal the 
coal there mentioned on payment of the; tonnage of ix. 
per tooi and Have refufed to pay them the 6 d. per ton> 
y. That the plaintiffs were not, on the execution 
of the works in the indenture mentioned, put to any extra 
expence beyond the 4000/. covenanted to be paid by the 
company. 8. That no part of the water in the declara-^ 
tion mentioned was drained by means of any engine, &c. 
or level created or made on lands or mines not within 
20C0 yards of the canal And 9. That no part of the 
water was raifed for fupplying the canal with water to a 
greater height than was neceffary for draining the coal 
mines. To thefe pleas there was a general demurrer. 


1809. 


Ltis 

Thf Manchefter 
and A Alton 
Canal Company • 


This cafe was argued in the laft term ; and the quef* 
lions made in argument by Richardfon for the plaintiffs, 
and Tates for the defendants, were, firff, on the iff, ytb, 
8th and 9th pleas, whether the matters therein refpec^ 
tively alleged were dependent covenants, or conditions 
precedent to the plaintiffs’ right of z^ion, as they were 
contended to be by the defendants ; or mutual and inde« 
pendant covenants, as the plaintiffs inGfted that they 
were. Secondly, upon the fccond plea, whether the 
contradb were illegal and void, as exceeding the powera 
given to the company by the canal a£fs ; or as violating 
any of the (latutes of rnortmain; with refpeft to which i% 
U u a was 
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1809. was inrided by the plaintiffs that at any rate, as the mat« 
• tcnrrcfted at prefcnt entirely in covenant, and no convey- 

was aflually made to the company, the time for 
taifing the objeflion was not arrived, and a licence from 
CaniUomi-any. crown might be obtained before the conveyance was 
executed. Thirdly, which was the principal point, arifing 
upon the 3d, 4th, 5th, and 6th picas, Whether the con- 
tradl in queftlon were lawful within the pTovifions and 
fpirit of the canal acts rtfpefling the reduftion of tolls ; 
or whether it were void, as not having been agreed to at 
a general meeting of the proprietors held upon due no- 
tice, 01* by the major part in value of the proprietors of 
ihares ; or as being a partial rediiflioil of the tolls for the 
benefit of particular individuals only, and not of the pub- 
lic ; or as having been refeinded at a general meeting of 
tlic proprietors law'fully convened. 

Coirt conficiered at the time tint there wns great 
weight in thrlall clafs of objefliotis urged on the part 
of the defendants, and directed the cafe to ftand over 
for confidcration 011 thofe grounds. And now 

Lord Elleneorouch C. J. delivered the judgment of 
the Court. 

This was an aflion of covenant. By indenture of 
the 30th of July 1795, the plaintiffs contrafted with the 
company to make a given cut, to communicate with the 
company's canal, and to do certain other works, and to 
fend by the canal, and by no other conveyance, all the 
coals’they fhould raife from certain collieries of which 
they were owners, or fo much as could be difpofed of at 
Ma'^chejler, or at or near the line of the canal ; and the 
company covenanted that the plaintiffs flrould be per- 
2 - mitted 
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inittcd to carry their coals along the whole or any part 
•of the canal, on payment of ix. per ton, and thatlhe 
-company would pay back to them 6 d. per ton. This is 
the fubdance of the contraf):, and as much of it as is ne- 
•ceffary to date for the purpofe of underdanding the quef« 
-tion now in judgment before the Court. And for the 
not allowing them to carry at ix. per ton, and not paying 
hack the per ton, the plaintiffs have afligncd breaches. 
The company having pleaded amongft others, the follow- 
ing pleas, lit, (which is the fubftance of their 3d plea,) 
-that by their canal aft they were empowered to take fuch 
rates as (hould be fixed by the company at any general 
arflembly, not exceeding id, per ton, per mile, upon coal 
not paffing through any locks; and i{d. upon what did pafs 
locks. That they were alfo empowered to reduce the fald 
rates at a general ajpmbly to be held at three months^ notice ; 
but that no reduBion was to be made without the confent of 
the major part in value of the proprietors* That ^he canal 
is of great length, &c.; that the tolls fo granted for 
paffing the whole length of the canal amount to more than 
lx. per ton, via. to 2x. 6 d,\ that the rates arc therefore 
reduced by this indenture, and that fuch reduftion was 
not made at any general aflembly held upon a three 
months’ notice. 2(Uy, (by their 4th plea,) That the re- 
duftion by this indenture was made without the confent 
of the major part in value of the proprietors. 
their 5th plea,) That this reduftion was made, fo as to 
relate to the plaintiffs only, and not to other perfoiis 
tifing the canal. 4fhly, (by their 6th plea,) That before 
the times in the plaintiff’s’ breaches the company made an 
order, at a general aflembly held for that purpofe, that ibc 
ij* per ton mentioned in this indenture (faould be 00 
tak<^n, nor the 6 d. per ton returneij 5 but that the 
U u 3 toim^ 
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tonnage Ihouild be id. per mile for what did not paf* 
through locks, and i ld. for what did. To thefe pleas 
the plaintiffs have demurred generally ; and the queftion 
for the conlideration of the Court is, whether the com- 
pany could bind itfelf by the bargain which this inden- 
ture contains ? Other points were raifed upon the argu- 
ment upon certain other pleas *, but they were difpofed 
of at the time j and this is the only one which Hands now 
referved for the judgment of the Court. 

The bargain between the parties in effeft is, that in 
confideration of what the plaintiffs contracted to do for 
the company, and of their fending all their coals by the 
canal, they fltould be at liberty to fend at 6d. per ton 
what, but for this bargain, might be chargeable with a 
much higher tonnage. The bargain might be highly ad- 
vantageous to the company, if the expence of what they 
were to do was large, and if from the ftatc, &c. of their 
collieries, the quantity of coal they (hould be able to fend 
fhould be fmall } but upon the rererfe of thefe politions, 
it would be advantageous to the plaintiffs, and might be 
prejudicial to the company. It was a fpeculatiou, which 
might benefit either the one party, or the other, accord- 
ing to events. But has fuch a company a power fo to 
fpeculate ? Or if it have, were the checks impofed upon 
thh company in this inftance complied with? Under 
every canal aft the proprietors have rights, the public 
has rights, and mortgagees, if there be any, have rights, 
t'he afts under which this company was eftablifhed limit 
the extent of the canal to be made : the company, there- 
fore, could not purchafe land, or extend their canal be- 
yond the limits preferibed by the aft. They could not, 
therefore, contra£l with any perfons to make for them 
»pd op their account an extenfion of the line of their 

cana( 
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canal beyond ihe limits prefcribed by the fereral a^Si fo 
as to veft in the company the canal fo extendedi and fub- 
jt£i it to the rates and control impofed by the a(k. 
Again, by the fcveral a£ls, the company are reflri£led as 
to the money to be raifed, which is to be employed for 
the purpofes of the canal ; and beyond the fum fo pre- 
feribed they are prohibited to raife any money. But by 
paying for any works to be done, in cutting the canal, or 
extending it, by a total or partial fale or mortgage of the 
tolls, cr any redudion of theifl, the company in cfFeA 
indirciSlly raife more money than they are authorized by 
parliament to do. And the rates and tolls being made 
by the aO: a fecurity for the money raifed or fubferibed, 
a grant of any partial diminution or exemption from toll 
is a prejudice to the fecurity of the proprietors and mort- 
gagees. Again, by the a£ls (a) relating to thefe ciioats 
the company is entitled to take for the tonnage of all 
goods fuch rates, not exceeding the fums now claimed, 
as (hall be fixed by the company at any general aflcmbly; 
and they have no right again to reduce them but at a ge- 
neral aflembly held upon three months’ notice i nor then, 
without the confent of the major part in value ^of the 
proprietors. The proprietors, thcreforci had arightvori- 
.ginally to have upon all goods f^ch tonnage,^. within Use 
limits prefcribed by the a£t, as. a geoeralwaflembly (hOttM 
6x i and nothing but a general afTembly couldrabridge'ei' 
vary that right. This bargain had not the uoy 

.general, aflfembjy; and it does. abridge the right 4sf the 
-proprietors to have.ithe rtonoage which the ^a^aTpedfj 
upon the goods of the; plaintiffs: it takes away, wthere* 
lore, the rights of the prppriietors in a way which the aSt$ 
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have not authorized^ tTnd on that account is not binding 
upon the proprietors. If this bargain could (land, others 
might be made in the fame way with the different indi* 
viduals uHog the canal ; and inftead of the fecurity of one 
general ratCi to the extent the a£ts allow, upon ali the 
goods carried on the canal, the proprietors might have 
nothing upon any but the partial rates agreed upon by the 
dilFerent individuals and the keepers of the feal of the 
company. To fay that the company (hall pay for their 
works in money is only requiring them to do what was 
cxpefled would be done when the adi paiTed ; is keeping 
them within the powers of the a£l ; and fecuring to the 
proprietors the benefit of the check they were intended to 
have. On the other hand, to allow them to fell an in- 
definite right of carriage, without the confent of the pro- 
prietors, would be doing what was never intended, and 
what might ruin the concern. This argument feems 
equally to apply when the rights of the public are confi- 
dered. The public have an iniereft that the canal (1)311 
be kept up, and whatever has a tendency to bring it; into 
hazard is an incroachment upon their right in it. They 
have alfo an interefl that the tolls (hall be equal upon 
oils for if any arc favoured, the inducement to the com- 
pany to reduce the io\U, generally ^ below the (latute rate is 
diminifhed. But as it is fufficient in this cafe to fay tha| 
this bargain is not binding upon the company of proprie- 
tors, inafmuch as it abridges their rights in a way the 
ftatutts do not warrant, it is unnecclTary to give an opi- 
nion whether it fo interferes with the rights of the pub> 
lip, as to be on that ground alfo void. 


Judgment for the DcfcndauU« 
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Doe, on the feveral Demifes of Richard Henry J**"-^* ^ 

Nov. S7th. 

Kemrick and Others, againji Lord William 
Beau CLERK and Others. 


T his cafi; was removed into this court byawntof Underadevife 

manfion 

error from the Court of Great oeiuon for the county an't family 

-TN I • j rni r ^ I « frvtral 

of Denbigh. The ejeament was brought to recover fuccemveiy for 
certain mefFuages and lands in that county ; the leflbrs wuh a provlfo * 
of the plaintiffs laid their dfmifes on the ad of May 
1803 ; and at the trial before the Chief Juftice of Qhejler wiirhccome**'^ 


a fpecial verdi£k was founds which dated in fubftance as 
follows : 

Tkehvall Price^ of Baihnfern Park in the county of 
Denbigh^ being feifed in fee of the premifes in quedioni 


poif-flld of or 
entitled to the 
eflate Ihould^ 
from the* time 
he hecaiiic fo 
pofTcired, take 
upon hi nfelf 


on the 5th of January 1767 duly made his will, whereby, 

after charging all his real and perfonal eftates with his the manfion 

° hti uj^al and 

debts and funeral cxpences, he devifed his fiid cflatep, cenmon place rj 

- , - . i^b'tde and rep-- 

lands, occ. in the feveral counties of Denbigh^ hlint^ &c. denca held that 
and alfo all his perfonal eftate, to J. Moyjion and Owen fn remainder* 


IVytin, and their heirs, upon truft, in the firft place, [H^podilrion, 

to apply his perfonal eftate to the payment of his become*^i>Wr^«/ 

debts, funeral cxpences, and legacies^ And as to all 

* ^ ® tator, not being 

his real eftates, fubjeft to his debts and charges, he dc- found to have 
vifed the fame to his coufin Richard Price^ only fon of the will other 
Wm. Price of Rlifwtas^ for life ; remainders to the firft ta»ring'^fucli 
and other fons of the body of the faid Richard Price in JX'^couid net 


tail male *, and in default of fuch ifluc, to the firft and ^ imp^ciied 

' , by the re- 

mainder-man 

over, who brought eje Ament after her death againd her huiband, by whom Hie had 
had iHue which died before hen (he having alfo in faA fuffered a recovery about four 
month) after (he came of age, witliin which period it was contended ih*t (h ou^ht 
to have compliei with the condition of rcGdcnce to enable her to make a good tenant to 
prveipc. 


every 
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every Other daughter of the body of the fald R. Price In 
tail general \ remainder to the Rev* Robert Carter for 
life ; remainder to the fir(l and other fon and fons of the 
body.of.the faid R. Carter in tail male*} remainder to the 
fird and every other daughter and daughters of the faid 
R. Carter in tail general ; remainder to Richard Kenruk 
for life ; remainder to his hrft and other Tons in tail 
male \ remainder to his firil and other daughters in tail 
general. Then followed this provifo, on which the 
queftlon turned, “ Provided always, and 1 do hereby ex- 
prefsly declare that it is my will aud purpofe, that the 
faid R* Priciy or whatfoevet other pcifon or perfuns 
(ball, by virtue of this or any other will or wills to be by 
me at any time made, become poHefled of or entitled to 
my faid edates in manner hereinbefore mentlpned, (hall, 
from the time he, fhe, or they, become fo poffclTed, take 
upon lumfclf, hcrfelf, or themfelvcs, the furname of 
^iehvalif md JbaJljnake ihe manjion of Batthafern Park 
aforefaid their ufual and common place of abode and refidence ; 
and in cafe the faid Rd. Price Gull refufe or neglect to re* 
fide at and make ufe of Bathajern Park as his ufual place 
of refidence, and to take upon himfclf the pamc of TAr/- 
wally then and in fucli cafe I do hereby declare this my 
will to be void to all intents, in refpe£f to him, and every 
other perfon and perfons claiming under him, who (hall 
fo refufe to comply with fuch dire£lion : and in like man* 
mer I dire£l and my will is, that the fame be utterly void 
in rcfpc£l to the faid Robert Carter and Rd. Kenrick^ and 
.every ocher perfon. and. per fons claiming under them by 
virtue of this or any other will or wills to be by me at 
any 'time made, in cafe be or they (hall refufe to take 
the furname of 7belwlU and rcGdc at Bathafern Park as 
aforefaid. And in fuob cafe of refnfal^ or for want of 

ilTue 
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iffuc by the faid Rd, Price^ or Rphert Ctirter^ or the faid 
Rd» Kenrick^ then my mind and will is^ and I do hereby 
devife all my faid real eftates whatfoever to my own right 
heirs for ever.’’ The teftator died feifed on the 28th of 
Decmber in the fame year, leaving the faid JFm. Price of 
Rl^wlas his heir at law. On the death of the tellator» 
Rd. Price ^ the fon of the faid IPm, Price it Rli/nvlas^ 
entered by virtue of the will, as the firft devifee, and was 
feifed thereof for his life, and complied with the condi- 
tions of the will, and died feifed on the 2i(t of March 
17751 without ifTue ; upon whofe death the faid Rev. 
Robert Carter f the next devifcc, who had become and then 
was the heir at law of the teftator, entered and was pof- 
fefled thereof, and enjoyed the premifes until the 18th 
of OStober 1807, when he died at the faid manlion houfe 
of Bathafern Park, leaving ifluc of his body Charlotte 
Carter Thelnvally his only child, born on the 20th of April 
1769. Robert Carter and his daughter Charlotte Carter 
aifumed and ufed the fuiname of ThelwalL Upon the 
death of Robert Carter Thelnaall^ Charlotte Carter Thehvall^ 
who then was the heir at law of the tedator, and alfo a 
devifee defcribed in the will, entered upon the devifed 
premifes, and was pofleiTed thereof and enjoyed the fame; 
and on the 19th of QEtober 1787 left the manfion-houfe 
of Bathafern Parkf and refided during her minority with 
Sir John Kelthorpe^ her guardian, in Lincolnjhire. After 
Ihc came of age, on the 20th of April 1790, (herefided 
partly in London^ and partly at Redbourne in Lincolnjbire^ 
where {he had an eftabliChment fuitable to her rank and 
fortune, and did not make the manfion houfe of Baiha^ 
fern Park the ufual or common placo of her abode And 
relidence. By indentures of the ift and ad of July 1790 
(he, by her nanie oi Charloitt Carter Thelwall, made a 

tenant 
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1809. tenant to the praecipe ; and afterwards a writ of quod ei 
deforciat was fued out, and a common recovery with double 

Doe f 

LeOieof voucher was in due form fuffiered at the Great SelTion of 
and otivers the county of Denbigh, on the 14th of Augujlin the fame 

Lof^w. year. On the 21ft of July 1791 Charlotte Carter ThelwaU, 

Beauclihic. in poffcflion and enjoyment of the premifes, 

married the defendant| Lord Wm, Beauclerk, and had 
iflue by him one child, who died an infant in the life- 
time of tht faid Charlotte, and (he herfelf died without 
iflue on the 15th of September 1797. Richd^ Kenruk, 
named in the will, died on the 20th of December 1802, 
leaving iffue Rd. Hen. Kenrich, his cldefl: fon, G. W, 
Kenrich, and C. G. Kenrick, his other fons, the three fe- 
veral lelTors of the plaintiff. Upon this fpecial verdift 
judgment was given below for the defendant j to reverfc 
which this writ of error was brought. 

This cafe was argued in lad Trinity term by Manley 
Seijr. for the plaintiff, and Williams Serjr. for the de- 
fendant. By the former it was contended that the pro- 
vifo in the will of Thelwall Price as to refidence, though 
coniaining words in themfelvcs of ilridl condition, yet 
by reafon of the limitation over, particularly where the 
per fon taking was heir, amounted to a conditional limitation: 
and that by t!)o non-refidence of Charlotte Carter Thel* 
wall in the macifion of Bathafern Park, even before (lie 
came of age, but certainly afterwards and before the re- 
covery fuffered by her, the eilatc conditionally limited to 
her ceafed, and thereupon the limitation over to Richard 
Kenrick took efFe£l; of which the Icffors of the plaintiff 
might take advantage ; the aflumption of the name 
being only neceffaiy upon entering into poflellion of the 
property. And be denied that notice of the will and 
condition was ijcccffary to be given to Charlotte Carter 

Thrhval!^ 
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Thelwall^ in order to induce a forfeiture of her eftate ; 
Ihe being entitled to tajee as tenant in tail under the will, 
although flic was alfo heir at law of the tedatori at 
the time when (he entered on the edate. On the other 
hand it was contendedi that the provifo amounted to a con* 
diUon only, and that too a condition fubfequent^ and not a con^ 
ditional Imitation t and that not Charlotte Carten Thdwall 
or her father, but Wm, Price was heir at Uw at the death 
of the teftator, to whicii period the confulera^on of the 
queftion was in this refpert to be referred. That the 
eftate veiled in her on the death of her father ; and there 
could be no breach of condition or forfeiture before (he 
came of age; a^ there was not time fuflicieiit to incur 
any in the very (hort period between her coming of age 
and the fufFcring of the recovery ; the law always allow- 
ing reafonable time to do every aft : and that only the 
heir at Jaw of the teftator could take advantage of a con- 
dition broken. That Charlotte C, T, being entitled as 
heir at law at the time of her entry could not incur any 
forfeiture without exprefs notice of and rcfufdl to per- 
form the condition. But that even if a forfeiture were 
incurred, the leflbrs of the plamtilT were not euiitlcd to 
take advantage of it, by reafon that they had not taken 
the name as they ought to have done if the eftate by her 
forfeiture were Immediately vefted in them. 

Thcfc points, except the lad, winch was not much in- 
fjfted on, were argued at great length ; but as the Court 
in giving judgment only went on the ground of want of 
notice of the condition to the heir, it is unnerefTiry to 
enter at large upon the other points. After taking time 
to coufider the cafe, 
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Lord Ellenborough C. J. now delivered judgment# 
(after dating the fubdance of the ipecial vcrdift.) 

Upon thcfc fafts the Court of Great Scflion has given 
judgment for the defendant ; and we arc of opinion that 
that judgment is right, and ought to be affirmed. Many 
quedions were difcuffed upon the argument; but the 
point, Upon which our opinion is formed, is this ; that as 
CharhiU Carter 7helnjoall was heir at law to the tcftator, 
and was t^reforc entitled by dcfccnt, if the tedator had 
made no will, (he was not bound to refidence until die 
had notice that there was a will, and could not lofe the 
edate by non-rcfidencc, without fuch notice. The verdidl 
does not find that this lady ever had notice of this will ; 
and as nothing can be prefumeJ upon a fpccial verdidt, 
the cafe mud be taken as if Qic never had any. The firft 
cafe in which the neceffity of notice to an heir, or to a 
perfon having an independent title, was confidered, was 
France^ cafe, 8 Cv. 89. b. There iJ. F. was feifed in 
fee, and devifed to his elded fon and heir for 60 years: 
he afterwaids made a feoffment to the ufc of himfclf for 
life; rtniiiadcr to his cldcft fon for 60 years; with a 
provifo, that if his elded fon didurbed F. F. in the cn^ 
joyment of certain other lands and certain goods, the ufe 
to him (hould ccafe. The elded fon did didurb F» F. 5 
but he had no previous notice of the feoffment. And it 
was refolved, that as he had no notice of the feoffment# 
his diflurbance of F, F* did not put an end to his term ; 
for had there been no feoffment, he would have had title 
either under the will, or as heir; and it would be againff 
reafon to bind him by a condition of which he was not 
apprifed, where he would have a title, if there were no 
fuch deed as that which contained the condition. This 

cafe# 
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cafe, though rather differently put, is adopted in Sbeph. 
Touchjlone 148. The paflage there is this — If a man 
“ make a leafc for years on condition ; and the lejfee doth 
not hnonx) of itf and after ^the Icflbr doth by will give 
“ the land to the leflcc, without condition^ and the Icflce 
doth fuch an afl: as is a breach of the condition ; in 
** this cafe the condition is not broken : for the leffcc 
mud have notice of the condition ere he can break it.*' 
The learned author thercffore of that work muft have 
thought, that a party who would have title, if thOre were 
no fuch deed as that which contains the condition, is not 
anfwerable or liable to lofe his edate by a breach of the 
condition, unlefs he has notice of the deed which con* 
tains if. In Porter v. ivy, 1 Pent, ipp., reported alfo 
I Med. 3CO.,!iat)d Sir Thos, Raym. 236., the didin£lion is 
taken between perfons who would have no title, if there 
were no fuch indrument as that which contains the con- 
dition, and thofe who would have title u'ithout fuch in- 
drument; and notice is conGdered necelfary to fubjedl 
the latter to the confequences of a breach of the condi- 
tion. In that cafe there was a devife to K, in tally 
upon condition that if (he married without confent, the 
cHate (hould go over to the leffbr of the plaintiff: (he did 
marry without confent ; and upon an ejedment and fpe- 
cial verdiA, one queftion was. Whether the want of cx- 
prefs notice of the devife would favc the forfeiture ? She 
was^not the teftator’s heir; and Rainsford Juftice faid, I 
tak^ a difference where the dcvlfee who is to perform the 
ebndition is heir at law, and where a (Iranger: the heir 
muft have notice; becaufe be, haring title by defeent, need 
not take notice of any devife, unlefs it be (ignified to him : 
and fo isFrance^B cafe, 8 Cc. And per Hale C. J. In 
Ffaftci*B cafe there had been no need of notice, had 
3 not 
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not the devife been to the hein which is the only 
thing wherein it materially differs from this cafe.’' 
Judgment was given for the plaintiff, becaafe A. K, was 
not heiri and hStd therefore |io title but under the devife. 
A bill had been filed for relief; and Lord Keept^r Bridge 
man^ who was aflifted by Ld. C. J. Keelings and Vaughan^ 
and Lord C. B. Hale faid, (i Mod. 314 ) had A. K. been 
htir^ it might have made a great difference* This cafe 
thereforei though not an adjudication that notice was 
iieceflary in cafe of an heir, is a (Irong authorityi as far 
as the difla of the Judges go upon that point. The cafe 
however of Malloon v. Fitzgerald^ 3 Mod. 28. and Skinn. 
125. is a decifion upon the point. In that cafe Fitzgerald 
conveyed to the ufe of himfclf for life ; remainder to 
Catherine^ his only daughter and heir, in taite; with a pro- 
vifo that if (he married without confent, &c*, the eftate 
was to go over to the leifor of the plaintiff. She married, 
contrary to the condition ; bat had no proper notice of 
the fcttlemcnt. Judgment was given in Ireland lot Ca* 
therine : and on error brought here, the cafe was twice 
argued. France*^ cafe, and Porter v. Fry, were cited, 
and the difference was mfifted on between the cafe of a 
ftranger and that of the heir; ** for the heir having title 
by dcfcont, if there be any conveyance by the anceftor 
<< to defeat chat title, and to which the heir is a ftranger, 
he ought by the rules of law and reafon to have notice 
of it.’’ And after time to confider, the Court were 
unanimous that Catherine's eftate wad not determined for 
want of notice, according to the refolution in France*^ 
cafe, from which they faid they could not diftinguifh this: 
and judgment was affirmed* There are, therefore, two 
exprefs decifions upon the very point, befides the di£la tit 
Porter v. Fry, There is however one authority the other 

way, 
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vviy, that of RfinJall v, Eeley^ Cart. 92. 170. In that 
cafe the tedator had four fons, John^ Robert^ William^ 
and Matthew i and he devifcd to John in tail male; re- 
mainder to each of tl^ others fucceJJivU^ in tail male ; 
with a provifo, that \fjohn married a woman with Icfs 
than loocl. portion, the lands ihould go to the three 
younger foils and tlifii heirs, as brfore was limited, equally. 
John married a woman withlefs than loooA portion, and 
died leaving two daughters only; fo that his ettate tail 
ended. Robert and Matthew died wilhout ifluc; and 
then William levied a fine of the whole, and devifed to 
the plaintllf's Itllor, and died without iflue. John^% 
daughters entered j and ejeciment was brought againft 
them; and upon a fpecial verdift {q\xi\A^ Bridgemafi C. J. 
delivered the opinion of the Court; and after noticing 
that the words created a limiration, and not a condition, 
he fays, the next thing is that notice (hould have been 
“ given ; John being heir at law (hould have had notice 
of this will and limitation ; but yet I fay, it is not necef- 
“ fary notice (hould have been given, though he was 
“ heir. And llieellate in John having ceafed, the quef- 
tion is, wliat eft ate Robert ^ William^ and Matthew had 
“ afterwards And after difeufling that point, he 
concluded that the cltatcs limited to them in fucceffion 
ccafed ; that they took under the provifo, if John mar- 
ried,” &c., an eftate tail in common, leaving the fee in 
the ullator’s heir. That when Robert and Matthew re- 
fpedivtly died, their rcfpcdlivc thirds paffed to the de- 
fendants as the teftator’s heirs, and the defendants be- 
came tenants in common with William : that his line, 
therefore, did not a(Fe£l their two thirds, but his own 
only : And as to tliofe two thirds, judgment was given 
for the defendants; and as to the other third, judgment 
VoL. XI. X X 
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was given for the plaintiff. This, therefore, was a fo- 
kmn ilecifion upon a fpecial verdifl on the very point : 
for unlefs it had been confidered that the eftate paiTed 
immediately Johtts marria|j| to the other three 
brothers in common, William would have been entitled 
to the whole at the time he levied the fine under thelimi* 
fation to the brothers iff fucceflion ; and then the fine 
would have oparattd upon the wdiole ; whereas it was 
adjudged to operate upon a third only. It is fingular 
indeed if I^ord C. J. Bndgef77an delivered this opinion in 
HiL iS £5’ as the report fuppofes, that he 

fliould have ufed the expreflion aferibed to him in i Mod, 
314. that if A, K, had been heir, it might have made 
a great difference.” It is fingular that this decifion (hould 
ilot have been referred to cither at the bar or by the 
bench, either in Porter v. Fry^ which was decided Petfeh, 
2 j\Car. 2 .^ or in Walloon v. Fiizgerahly which was de- 
cided Pafeh. 36 Car, 2. It is obfervable too that in Run* 
dull V. Etley the rights of the heir were not in queflion : 
John^s right had clearly ceafed, becaufc he was dead 
without iffue male j and the queflioii was, how the eftate 
was afterwards to go over; whether in fiicceifion, as it 
had atfirft been limited *, or in common, according to the 
limitation, if John married a woman with lefs than the 
fpccified fortune. Without qucftloning, however, the 
report of Ruudall v. Eeley^ and admitting the decifion to 
have been as Carter reports, it Is clearly inconfiftent with 
Frances' cafe, with Porter v. Fry^ and Walloon v. Fit%* 
gerald\ and the reafon of the thing is fo decidedly with 
thofe cafes, that we have no hefitaiion in abiding by them, 
and holding Rundall v. Eeley not to be law. Where a 
party is really ignorant of the exiftence of the inftrument 
in which the cooditioa is contained, and where he would 

have 
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have good title if there were no fuch inflrument, it Teems i8o|>. 
unreafonable to hold that a negledl of the terms of that ~— 

condition fhould rubje£l him to a lofs of the cllate : it Leflce of 

would encourage the concealing of the inftrument till a others 
breach were incurred ^ fo to decide : and no fubftantial Lofd w* 
inconvenience can refult from holding that the perfon Biaucli»ic.' 
entitled to avail himfelf of a breach Ihould take care that 
the condition was known to the perfon who was to com* 
ply with it. Upon this ground, therefore, that Charlotte 
Carter ^helwall never had notice of ^helavall Price*^ will, 
or of the condition it contained, we are of opinion that 
the judgment below was right, and ought to be aflirmed. 

If it were necefTary, we might lay fome (Irefs upon the 
wording of the provifo, which fpeaks of a refufal to re- 
fide, &c. by Robert Carter or thofe claiming ttfider him^ not 
of a mere negleR . and a refufal imports that the thing 
refufed was propofed lo the refujtng party. But our opi- 
nion is founiled on the broad ground, that neither ncgledl 
or refufal will fubje£l the heir, &c. to lofe the eftate, 
unlefs he has notice of the condition. Without, there- 
fore, difeu fling the fcveral other arguments which have 
been ufed, which appear to us to make (Irongly again ft 
the claim of the plaintiff on other points ; we arc per- 
fcflly fatisfied that, on this point, the judgment which 
has been given for the defendant is right, and mull be 
affirmed. 


Xx 2 
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A tellator cle- 
vifed one cJlatc 
to hib Wile for 
life, and after 
her deceafe 10 
Iiii daut^litcr 
Mary and 
to the belts of 
her body be- 
gotten or to be 
begotten, as 
tenants in coninon, 
and not ab joint- 
tenants 'j but if 
fuchilTue fbould 
die beluie be, 
Ihe, or they, at- 
tained 21, then 
to hibfon JoJepb 
in fee : and then 
lie deviled ano- 
ther eftate to 
Ills wife for lilc, 
remainder to 
bis (on yofrjh 
and to the b.us 
<f his body be- 
gotten or to be- 
gotten ; but It 
he died wiilicut 
ilfue, or fuch 
iffue all died be- 
fore be or they 
attained 2 1, then 
to Irib daughter 
Maty and the 
heirs of ber body 
begotten or to 
be begotten ; 
fucti ilfue, it 
more than one, 
to take as tenants 
in letnmon : held 
that the daugh- 
ter Mur^only 
took an cllate 
for life in the 
fiift eftate, witli 
leinaindcr to all 
her cluldren 
equally as pur- 
chafers. 


Doe, on the joint and feveral Demifes of Saraij 
Strong and Others, agninjl Wm. Goit. 

P cjedlment for certain mefiliagea and trnen^ents at 
Henley- upon^^hLimcSf a verdict was found for the plain- 
tiff for four undivided fifth parts of the premlfes, and for 
the defendant for the other undivided fifth, fubjecl to the 
opinion of the Court upon the following cafe. 

Williiini Matthews being fclfed in fee of ihcfc and 
other premifes, by his will dated the ibth of Sept. 1773 
devifed the premifes in quefLion thus:— I give and d^vife 
untg my wife, Mary Matthews^ and her anigns during 
the term of her life, all thofs my mefTuages and tene- 
ments, &c. and from and immediately after the deccafe 
of my faid wife, then I give and devife the fame mtfl'uages 
and tenements unto my daughter Maty^ the wife of Jl^tn. 
Goff^ and to the heirs of her body lawfully begotten or to 
be begotten, as tenants in amnion^ and Ujt as junt tenants. 
But if fuch iffue fhould depart this life bcfoie he, (lie, or 
they, fliali refpe£iivcly attain their age or ages of 7 i years, 
then I give and de\ire the fame prcmilcs unto my fon 
Jofeph Matthews his heirs and a^fign^ for ever. And by 
another claufe of the will he devifed the faid other pre- 
mifes thus — I alfo give and devife unto my faid wife and 
her alTigus during the term of her natural life all and fin- 
gular my mefluages or tenements, lands, &c. in Hayt» 
Jlreet and Ducbflreet in Henley: and from and immedi- 
ately after her deceafe, then I give and devife the fdd 
laft-mentioned premifes unto my faid {oixjrfph Mntibewsy 
and to the heirs of Ms body law^fully begotten or to te be- 
gotten. But if my faid fon foftph (hair happen to depart 
this life without iflue, or fuch Ifluc fliall all die before he 
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or they (hall attain their age of 2 i years, then and in 
fuch cafe I hereby give and devife the faid mentioned 
premifes unto my faid daughter Mary^ the wife of the 
faid IF7J1 and to the heirs of her body hiv fully be- 

gotten, or to be begotten ; fuch iffuc*, if more than one, 
to take as tenants in comraotiy and not as joint tenants. 

The telhitor died feifed in 177P, leaving his faid widow 
and hi'; daiighrcr Mary Gejf^ him furviving. Mary the 
widow of tlie teflator proved liis will, and entered upon 
and enjoyed the premifes in qiieftion during her life ; and 
upon her dcceafj Mary G^Jf entered upon and enjoyed 
the frne until ibout h\e years ago, when fi^e died, leaving 
ilTue Sarah Alary the wife of Robert Mcars^ liU- 

7 .aheth the wife of James Reeves^ and Svphia Goff^ (the 
lefTors of the plaliitlf',) and the defendant Wm, Gojfy her 
furviving: nncl the defendant thereupon poflefied himfelf 
of the enclrcty of the premife'-'. If the lefTors of the 
plninti IT w^-re adjudged entitled to recover, the verdift 
was to (land : otherwiff, a nonfuit was to be entered. 


1809. 

Dok, 

X-efTee of 
Stmono 
anrl Otlurs, 
egainft 
Goff, 


Abbott argued the cafe for the plaiiniiFon a former day 
of this term ; and contended upon the intention of the 
teftator, as coileded from the will, that Mat^y Gojf took 
only an edate for life, and that all her children under the 
defcrlptlon of heirs of her hody\ took equal (hares as pur- 
chafers, in remainder, by reafon principally of the limi- 
tation to them as tenants in common: and he cited Doe v. 
Jjarning (a), Bngshaw v. Spencer (i), and Lijle v. Gray {c) ; 
and alfo Rohinfon v. Grey[d)i and Doe d. Wight v. Cm«- 
where all the cafes bearing upon the condrudloq 
pf this will were colledlcd. 

{a) » /?arr.iioo. ^ (^) 1 14^. (<■) T, Jones, 119. 

9 C.0 4O0-. 
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Prejlon for the defendant argued for the neccflity of 
giving Mary Goff an eftate tail, as well upon the legal 
clTedl of the fubfequent limitation to the heirs of her body^ 
as to elFeftuate what he faid was the general intent* of 
the teftator, that no part of the eftate devifed to Mary 
Goff and the heirs of her body ftiould go over to her 
brother fo long as any of her ilTue were in being : to 
which the particular intent, that her children (hould take 
as tenants in common, muft give way. And he relied 
principally upon Doe d, Candler v. Stnith{a) \ confirmed 
by Doe d. Cock v. Cooper (^), Pierfon v. Vickers {c)^ and 
Poole Poole {d). The principal arguments, as to the 
intention of the teftator, were afterwards noticed in the 
judgment of the Court; which after confideration was 
now delivered by 


Lord Ellenborough C. J. This was an eje£lment 
for premifes in the county of Oxford; and the queftion 
arofe upon the will of Wm. Matthews. The teftator, as 
appears by his v/ill, had a wife, a fon, and a daughter ; 
and he demifed the premifes in queftion to his wife for 
life, and immediately after her dcceafe to his daughter 
“ Mary Goffy and to the heirs of her body lawfully begot- 
“ ten, or to be begotten, as tenants in common^ and not 
as joint tenants : but if fuch iffue (hould depart this life 
before hoy Jhi y or they fhould refpeBively attain their age or 
“ ages of 11 yearsy then he devifed thofe premifes to his 
“ fon in fee.’* By another part of his will he devifed 
certain other premifes to his U^ife for life 5 and, after her 
dcceafe, to his fon and to the heirs of his body lawfully 
begotten, or to be begotten: but if his faid fan flioul4 

(rt) 7 Rep. 531. (A) 1 Eag^ a*9* 

(f) s£^A548. (d) 3Fo/.GjfP////.<io. 

happen 
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happen to depart this life without ifliie, or fuch iflue iSop* 
fliould all die before he or they flvould attain their age of — • 
21 years, then he devifed ihofe premifes alfo to his faid Le^eof 

-R ON G 

daughter Mar^ and to the heirs of her body lawfully and Other?, 
begotten, or to be begotten ; fuch ijfue^ if more than one^ Goff. 
to take as tenants in common^ and not as Joint tenants. The 
teftator died 4 his widow entered and died ; Mary Goff^ 
his daughter, entered and dledj and the lelTors of the 
plaintiff are the four daughter- of Mary Goff^ and the. 
defendant is her fon. The leflbrs of the plaintiff^ there- 
fore, contend, that Mary Goff took an eftatc for life only 
in the premifes in quedlon, and that each of her children 
took a fifth by purchafe. The defendant contends that 
Mary Cd?^took an cflatc tall ; and that upon her death 
the whole veiled in him, as heir in tail by defeenu This 
will is certainly a fingular one, and it Is very probable the 
teftator might not know the exaft meaning of all the 
terms he ufed : but upon attending to all the provifions 
of the will, we think his intention muft be taken to have 
been, that Mary Goff fhould take for life only, and that 
li:"r children fliould take as tcnajits in common by pur-p 
chafe. The words “ heirs of the body** arc undoubtedly 
prima facie words of limitation, but they may be con- 
ftrued to be words of purcliafe where it is clearly fo in- 
tended ^ and we think th it in this cafe fuch intention Is 
clear. The provifion, that they fhould take as tenants m 
common^ and not as joint tenants ^ (hews very diftinftly' that 
the teftator was contemplating fomething very different 
from an eftate tail ; becaufe an eftatc tail, if there wore 
fons, would veft wholly in the cldcft fon, to the exclufion 
of all the reft ; and upon an eftate tail there would be 
neither joint-tenancy nor tenancy in common. And the 
words which follow put it paft all doubt that the teftator 
X X 4 . ufed 
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I Coy. ufed the words, “ heirs of the hmUy' not as words of lim*- 
•" ration, to give Afary Goff an eftate till, but as equivaleTit 

Ldf-yof to children or ijffue of her hody\ to give fuch cl.iUlren a 

nd whtrs, diftinft and independant ii^torcih The words are, “ hut 
if fuch ifiTue ftiould depart this life before he, fne, or they 
fliould Tcfpcftively altiin 21, then he devifed to his fon 
in fee.” Whom does he mean then by fuch iffue" but 
the perfons to whom he had before referred, by the de- 
feription of the heirs cf his diinghieds body?** And 
when he is contemplating the poiLbiliiy that he, fhc, or 
they, may depart this life before 21, to whom can he be 
referring but the 5 mmedi.ue children of his daughter? 
The obvious intention, therefore, of this part of the wiil 
clearly is to give Mary Goff an ellate for life, and her 
children a diftindl independent intereft, as tenants in 
common. In the devife to the fon of the eftate given to 
him, tlie words “ heirs of the lodf are per'iaps ufed in a 
different fenfe*, at leafl there are no new words import- 
ing that they are to take as tenants in cornnrion : but it is 
obfervabic, that in the limitation over to the daughter, 
upon failure of ifiue of the fon, ihe teftator again ufes the 
terms, “ heirs of her body^^ when he is clearly fpeaking 
of her children *, and again provides that they fhall take as 
tenants in common, and not as joint tenants. There is 
a particular intent, therefore, fully and diftinftfy cxprcfTed 
upon the will, that the perfons defignated by the terms, 
heirs of the bodf of Aiary Goff^ fhouhl take as tenants 
in common; which they could not do if fhe took an eftate 
tail. But however ftrongly this intent is exprefled, it 
would not be permitted to prevail, if it were inconfiftent 
with any other paramount general intent of the fellator ; 
and it has been urged, that in this cafe there is fuch para- 
mount intent ; not indeed that any fuch paramount in- 
tent 
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rent is cxprefTed, or that it is inconfiflent with any exprefs 
devife in the will, that this particul.nr intent flioultl pre- 
vail ; but it is alTunned that the teftator never could have 
intended, that any part of the eflate in queftion fliould go 
over to the fon, fo long as there was any defcendant of the 
daughter; and that to prevent this cffefl, and thereby to 
efFt-ifluatc what he muft have intended, the daughter mu (I 
be held to take in tail ; and that every word in the will, 
importing that her children were to fake as purchnfers 
and as tenants in common, ought to be rej-rt^d. Rut 
how can the Court fay what was the teftator's intention 
upon a point upon wliich he has exprelTed no intention 
at all, and which point perhaps never entered into his 
conremplation. Had the queftion been propofed to him, 
whether, upon the death of any of his daughter\s children 
under 21, that child's (hare fliould go over to Jofeph^ or 
be divided among the daughter's other children, it is per- 
haps naofl probable the latter would have been his choice: 
but it is a probability only;i not a certainty ; and where 
one intention is plainly exprefled upon the will, it muft 
not be defeated by a mere conjefture that the teftator 
might have another paramount intention inconfiftent 
therewith. Admitting, however, that it ought to be in- 
ferred, that the teftator could not have intended that any 
part fliould go over to his fon, fo long as there was any 
iffue of his daughter in being, does it follow that the 
daughter muft be held to have taken an eftatc tail ? It 
might perhaps afford a reafon for implying crofs remain- 
ders between her children ; (though it is not neceffiry to 
decide whether crofs remainders are to be implied upon 
this will*,) but it affords none for introducing fo impor- 
tant a difference, as converting into an eftate tail in the 
mother what would otherwife be feparate and diftindl 

intercft<5 
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intereds In her childreti. It would be a (ingular coiiclu- 
fion, where each child was equally an objc£l of the tefta- 
tor’s bounty, and was to have an equal (hare, to bold that 
every child’s (hare (liould be given up in the hrft indance 
to the elded fon, and that he and his idue, fo long as he 
had any, (liould hold it to the exclufion of all the red, led 
the fingle (Ihire of a child dying under 21 (hould go over 
to the tedator’s fon before all the other idue of the tefta- 
tor’s daughter were extindl ! The argument would 
Hand thus: Mary Goff may have 10 children; one may 
die under 21 ; the tedator could not have intended that 
child’s loth part to go over to his fon Jofiph ; ergo, to 
prevent that confeqiieiice, though the tedator has faid 
that all his daughters’ children (hall take equally^ that part 
of his intention mud be wholly facrificed, and the edate 
(hall go iiuire to the daughter’s elded fon ; and no one of 
the eight other children (hall have any thing, unlefs fuch 
elded fon dies without fuffering a recovery and without 
ifiue ! Fortunately for the intention of the tedator, and 
for the objects of his bounty, we are not bound down by 
any cafe to adopt fuch a decifion. We have looked 
through the cafes which have been cited, and do not feel 
that we (hall break in upon any of them, by holding that 
the children of Mary Goff took edates in common by 
purchafe : this is didimdly and unequivocally exprelTed 
by the tedator to be his intention : no contrary intention 
is expre(red in any part of his will ; nor is there any pro- 
vifion contained in the will inconfident with this inten^r 
tion, nor from which a contrary intention can fairly be 
implied. We are of opinion, therefore, that we are 
bound to give effeiA to this intention of the tedator, fo 
plainly exprelTed in his will; and that we do, by holding 
that the plaiatiQ'ip entitled to recover. 

Judgment for the PlaintifF^ 
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Gildart agalnji Gladstone and Gladstone, Monday. 

” Nov. a* 

in Error. 


Nov. a7»Iu 


♦yHE Gladjlones brought afTumpfit in C. 5 . againft T\y the Liverpool 
GiUarty for money had and received by him to 
their ufe, and on other common money counts; to touZgl' duues^ 
which the general iffue was pleaded ; and at the trial a dock'*!!!)m 
fpecial verdift was found, dating in fabdance that a (hip P^”v a** 

11 I 1 rr , I r “ veffils failing 

called the was built in the county of Devon, in with cargoes 

1800, for Gladftone and others, then and dill refiding at wjrXfoTsnp 

Liverpool, and on the 7(h of November in that year was ij^ie^opay 

regidered in their names at tlie port oi Liverpool, and foon 

afterwards was cleared out by them ixom Brijhl to St, -oo^^age out and 

Vincenf% in the Wejl Indiei, and arrived from thence at one entire duty 

the port of Liverpool in Augujl 1801, being her firft ar- 

rival in that port ; and on her arrival, her owners paid Xomf\Ti\ext 

to the colle£lors of the dock duty the duty inwards then an 

* ' outward or an 

payable; and the (hip afterwards failed from Liverpool inward cugo in 
. . fncli voyage^ 

without paying any dock duty outwards* The (hip after- ‘ 

wards performed feveral other voyages from and to Li- 

verpooi, and always paid the dock duty inwards, and not 

outwards, until the 7th of January 1S07. On the i6th 

of December j8o 2, by the transfer of other (hares to the 


but without 
making any ad- 
vance if there 
Hiould be both* 
ThuSt a Liver^ 
pool thip, carry« 
ing a cargo out 
to the In- 
dicst and bring- 

Gladjlones, they became the foie owners of the (htpi and ing another 
regiftcred her in the port of Liverpool in their names. 

liable to pay 

one duty, namely, the duty oidivanh ; and a foreign fhip biinging a cargo to Liverpool, and 
icairying another cargo out, is only liable to pay the duty hnvards. But where a (hip was built 
in another port, on account of the owner rtfiding at Liverpool, where /he was regiilercd, 
and failed to the pyefl Indies, wirhoui firft coming lo Liverpool, but brought her return, 
cargo tliere as to her home ^ (his was held to be one entire and diftindl voyage within the 
meanhig of the a£ls, fur Wiiich the duty imoards was payable, ind did nor privilege the 
ftiip from payment of the duties .sgain when next (lie failed with ;inother cargo upon her 
outward voyage to the L.dtci, thoggli in fa£l (lie only ofed ttie dock inwards op her 
firft voyage : for the prjivilcee of ufing the docks with an outward ^nd inward cargo^ upoi; 
one payment of duty, is confined to tbs fame voyage out and bosHe, 
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In May 1806 the fhip cleared out from Liverpool with a 
cargo of goods to Demerara^ and no duty outwards was 
then demanded or paid. In November i8o6 the (hjp ar- 
rived at Liverpool from Demerara with a cargo of goods, 
when the Gladjlonesy as owners of her, paid to Gildart as 
ColIeQor of the dock duties 33/. 15/. 3^/., being at the 
rate of 3;. per ton for the dock duty payable for the fhip 
on her faid arrival inwards at Liverpool. The fliip, having 
difcharged her then cargo, was afterwards, on the 7th of 
January 1807, by her faid owners, cleared outwards from 
Liverpool with a cargo of goods for Madeira and Jamaica^ 
and failed accordingly; and upon fuch clearing out 
Gildartj as collector, demanded from the Glad hnes^ as 
owners, payment of the further fum of 33/. 15/. 3J. for 
the dock duty, and refufed to permit the fliio to fail until 
it fhould be paid : whereupon the owners pud the fame| 
in order to enable the fliip to clear out, having full pro- 
tefted againft the validity of the demand. In September 
1807 the fliip arrived with a cargo of goods at Liverpool 
from Jamaica^ and no dock duty was demanded from or 
paid by the owners upon fuch arrival inwards j and hav- 
ing difcharged her cargo, flie again cleared out and failed 
in September 1807 from the port of Liverpool aforefaid 
with another cargo of goods to Halifax^ when a further 
dock duty of 33/. ijr. 3//. was demanded by and paid tq 
the colleftor by the owners. Since the pafling c/f the a£l 
of the 2 Geo. 3. c. until the beginning of 1 807, the Liver* 
pool dock duties payable upon all (hips uflng that port 
have been demanded and paid upon their refp^(5livc ar- 
rivals inwards^ and not otherwife. But whether, upon 
the whole matter, the Gladjlones ought to recover the faid 
fum of 33/. 15/. 3^/. from Gildart , the ji^^ors prayed the 
advice of the Court. 

This 
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This cafe was argued in the lad term by Js, Clarke 
fj)f the plaintlCF in error, and Richardfon for the defend- 
ants. 'The argument turned upon the conllru£lion of 
two a£ls of parliament for granting and regulating the 
dock duties in the port of Liverpool i one of the 8 Amu 
c. ii.,and the oilier of the 2 Geo. 3. c. 86. By the firft of 
thefe certain duties were given to the corporation of Li- 
verpooly which are dire£ltd to be paid for eVery fliip,** 
&c. (ihofe in the fervice of the crown excepted) trading 
“ or coming into or out of the faid port luiih any goods or 
tnercharidlzcf by the maflcr or owiiers, “ viz. for every 
vcffel fo tiading between the faid poit and S/. David* s 
** Head or Carlifcy 2 d. ptr ton : and for every vtffel 
trading between St. David* s Head and the Land's Endy 
or beyond Carhft to any part in or on ihis fide the 
Shetlaudiy or to and from the Ife of Man^ ‘id. per ton ; 
** and for every Vtfl'el trading to any poit of h dandy 
“ per ton : and tor every veflll trading to and from 
Norway^ 5 cc. 8J. per ton : ainl for every vtfl’cl trading 
to and from Nei^ifoundlandy &c. \2d. per ton ; and for 
« every vcfi'cl trading to and from the Wejl Indies y &c. 
IS. od. per ton.” Such duties to be paid at the 
lime of fuoh fliip's difeharge cither inwards or outwardsy 
** at the cuflom-houfe in ihe faid port : fj as no fdp Jljall 
be fuhjed or Halle to pay ihe duty but once for the fame 
voyage both out and hjmcy noiwithjlanding fuel ffjip may 
go out and return back with a lading of any goods or trier- 
chiTTidize." This a£l w^as continued by various other 
a£fs, amongft others, by the 2 Geo.^. c. 85 . which cnafls, 
(/• 7O every the faid tonnage duties to be 

hereafter paid cr made payable by any of the faid for- 
** mcr a£ts or this aft, upen every (hip, &c. coming into 
or arriving in the faid port of Livcrpooly (hall be made 
1 due. 
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due, payable, and be paid at tbe dock olEcc in Liver^ 
“ pool to the colleftor, &c. upon the ariival of every fuch 
fliip, &c. or other vcflcl inwards at Liverpool^ and bc- 
fore fuch (hip or other veflel (hall be difchargcd or 
** cleared inwards at the cudom-houfe, &c. any thing in 
“ the faid afts or this aft, or any of them, to the con- 
“ trary notwithftanding.” And by another feftion, “ to 
the intent that the faid duties may be truly paid, the 
colleftor of the cudoms, &c. within the port of Liver» 
pooly (hall not receive any entry or cocquet, or other 
** difcharge or clearance, or take any report inwards for 
** any veflel, &c. liable to the payment of the faid 
duties, until the fame duties (hall be paid to the faid 
colleftor or receiver, and until fuch mailer, owner, &c. 
of fuch velTcl, fubjeft and liable to the payment therc- 
** of, (hall (hew to fuch officer a receipt under the hand 
of fuch colleftor for the fame, under the penalty 
of 20/.” 

Lord Ellenborough C. J. now delivered the judg- 
ment of the Court. 

This cafe came before the Court upon a writ of error 
from the Common Fleas ; and as it depends upon the 
conllruftion of two afts of parliament, the proviGons 
of which have appeared to that Court in a different point 
of view than what they have appeared to us, we have 
taken time to confider of it to the prefent term. It was 
an aftion brought there for money had and received ; and 
the queftion in it was, whether the colleftor of the Z.f- 
verpool dock duties were warranted in infilling upon pay- 
ment of dock duties on the clearing outwards of the (hip 
Kelton on the 7th of ^January 1807. A fpeclal verdift 
was found, and the fubftance of it was this; that the (hip 
5 Kolton 
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Kelton was built for the plaintiffs and certain other per- 
fons refiding in Liverpool in the year 1800. That flie was 
built in Devcnjbire^ and regiftered at Liverpool on the 
7th of November 1800. That (he was afterwards cleared 
out from Bnjiol to St. Vincents, and arrived from thence 
in the port of Liverpool in Augttjl 1801. That this was her 
fit it arrival at that port : that (he then paid the Liverpool 
dock duties upon her arrival inwards. That (he failed 
again, without paying any dock duties outwards. That 
(he performed fcveral other voyages from and to Liver* 
pooly and always paid the dock duty inwards and not out* 
wards, till the 7lh of January 1807. That in December 
3S02 the other part owners transferred their (hares to 
the plaintiffs in the caufe below •, and that they regiftered 
the fiiip at Liverpool in their own names. That in May 
1806 tlie (hip cleared outwards with a cargo for Deme* 
raray but paid no duty outwards j and that (lie returned 
in Nowmber 1806 with another cargo, and paid the duty 
on her arrival inwards. That on the 7th of January 1 807 
flic cleared outwards with a cargo for Madeira and J'l* 
maicay and the defendant below, as colleftor of the dock 
duties, injijied upon payment of duty on her fo dearhig^ and 
refufed to permit herTailing till it was paid ; and that 
the plaintiffs below paid it accordingly, under proteft. 
That tlie (hip returned with a cargo in September^ when 
no duty w'as demanded, and failed again \qx Halifax with 
another cargo, when duty was again demanded and paid. 
That until the beginning of 1807 the dock duties payable 
on (hips ufing that port were demanded and paid on their 
arrivals inwardsy and not otherwife. The a£lion was 
brought to recover back this money : the Court of Com- 
xnonFleas thought the colle£lor not warranted in demand- 
ing it| and gave judgment for the plaintiQs below. 
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The ftiitutes afFcding the cafe are the Liverpool doclt 
aflsof ihe 8^^////. and 2G. 3. 86. By 8 /?««./. 3, a duty 

is to be p^id for every (hip trading or coming into or out 
of the port of Liverpool with any goods or merchandize, 
and the rate of duty varies according to the dilFereiit ports 
between which the vefl'el trades. If (lie trade between 
Liverpool and certain neighbouring ports in this kingdom, 
the duty is %d or 3^/. a ton : if (he trade to Ireland and 
certain other fpecified places, 4^/.: if flic trade to and 
iruni Norway^ Denmarh^ and certain other places, in fome 
cafes it is 8^/., in fome is., and in fome js. 6d. By 
y. 4. the duties are to be paid at the time of the fliips* 
difeharge either inwards or outwards, fo as no fliip (lull 
be fubjeft or liable to pay the duty but once for the fame 
voyage, both out and home, not J^^ithllanding fuch flaip 
may go out and return back with a lading of any goods 
or merchandize. By f. 8. no oliieer (lull give any coequet 
or other difeharge, or take any report outwards for any 
Ihip as aforefaid, or in the faid dock or limits, until the 
duties are paid and a receipt for them produced. By flat, 
z G. 3. c. 86. /6. one third part of the former duties are 
to be paid, and they arc to be colleflcd and levied in the 
manner, See. piefcribcd by the former ads. B.f. 7. the 
tonnage duties payable upon any (hip coming into or ar- 
riving in the poit thall be payable upon the arrival of fuch 
(hip inwards at Liverpool, and before fuch (hip fliall be 
cleared inwards at the cudom-houfc : and by /, 8. the 
i^fficer fli-ill receive no entry or coequet, or other 
difeharge or clearance, or take any report inwards for 
any tlup, &c. Rritijb or foreign, fubjedl to the duties, 
until the dutUs are paid and a receipt for them pro* 
duecd. 


Thcfe 
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Thefc are the provifions which bear upon this cafe, and 1 809. 
the queftions raifed upon them arc two: ift, Whether — — — 

i. j L . . . Cildait 

the duty be payable in any cafe, except upon (hips com* agmp 

ing inwards ? And adly, Whether the voyage out, upon ^d^A”nothei* 

which this (hip failed on the yih of January 1807, were 
not under the flat. 8 Ann. f. 4. to be united with her laft 
preceding voyage inwards ; and whether the two did not 
conftitute, within the meaning of that claufe, the fame 
voyage? The firft queftion originates from the 7th and 
8th feftions of the ftat. 2 G. 3. ; and becaufe thofc 
claufes introduce provifions for enforcing payment /«- 
Kvardsy It is contended that payment can never be de- 
manded upon an outward-bound vefTcl. When It is 
confidcred, however, how the cafe ftood under the ftat. 

8 Ann. when thofe provifions were made, it will be found 
that the collecting outwards in cafes which would admit 
of it was intended to be left as before •, and the only aU 
teration meant to be introduced was to give an additional 
fecErity for collefting unvards in cafes which admitted of 
an inward colledfion. The previous proviGon for collefl^ 
ing on cutward-boixnd vefTels was confideted fufficient; 
that for collefting on inward-hoixnd veffels, defeftivcj 
the former were therefore to be left as they were, and 
the latter fo be remedied. By ftat. 8 Antt.f 3. the 
duty was to be paid upon every (hip bringing a cargo into 
the port of Liverpool^ or taking a cargo out of it ; and by 
f 4. it was to be payable at the time of the (hip’s dif- 
charge cither inwards or outwards^ fo as the (hip paid 
only once for the fame voyage. The company, therefore, 
had a clear right upon (hips iahng out a cargo, though 
they had never brought one /;», and had aright to demand 
it upon the (hip’s failing outwards. By /• 8, a ptovifion 
VoL. 111 . Y y was 



68a 

i8oq. 

Gitn-* RT 

Cl A I) ST ON*- 

and 

in El rot'. 


CASES IN MICHAELMAS TERM 

was made to fecure the payment upon (hips failing cut* 
wards, by forbidding the officer from giving her a dif- 
charge^ till (he had paid the duties, and produced a receipt 
for it but no fimilar provifion was made in refpe£l of 
(hips failing inwards. The ftat. 2 G. 3. remedied this 
defe£f, by introducing a (imilar piovifion as to (hips liable 
to pay the duty on failing inwards^ with that which had 
before been made with rtfpeft to (hips failing outwards^ 
and fo made the fyfter’ complete. If the duty were pay# 
able on her failing ov wards, the officer could not let 
her clear outwards (under flat. 8 jtnn.) unlcfs (he pro- 
duced a receipt for the duty : and, if the duty were payable . 
on her failing inwards, the officer would not let her clear 
inwards (under the ftat. aG. 3.) without (imilar proof 
that the duty was paid. It was to remedy this defeff, 
therefore, in the fyftem alone, that the provifion alluded 
to in the (lat. 2 G. 3. was made ; to extend the rights of 
the company, not to narrow them : to give them addi- 
tional aid in collcAing the duties, not to take away any 
previous powers. To hold that the duty could never be 
collefled but upon an inward cargo might fubjefl; the port 
to great loiTes. If a (hip failed in in ballad, nothing 
would be payable for her failing in : if (he failed out with 
a cargo, (he might be loft, or might wilfully avoid re- 
turning to that port. It may be true that in the latter 
cafe the company might have a remedy for their duties; 
but it would be a lefs immediate and operative remedy 
than the legiflature meant 10 give them. We are there* 
fore of opinion, that the duty is payable upon (hipq which 
fail with cargoes outwards, except in cafes in which they 
paid the duty on failing inwards^ and where fuch failing 
outwards ean be connected with the previous failing in- 
wards. 
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vards, fo as to conftitute under the flat. the 

Jkme voyage. 

And this brings us to the fecond queftion, Whether 
the failing out on the 7th of January 1807 could be con* 
ne^ed with the previous inward voyage ? The words of 
the provifo vuhich raife the point are thefe ; fo as no 
(hip (hall be fubje£l or liable to pay the duty but once for 
the fame voyage out and home.^' What then is meant by 
** the fame voyage out and home ?” It may mean that 
upon each voyage from the port to which the (hip be- 
longs and back| there flrall be only one payment; that a 
Liverpool (hip may carry a cargo out and bring another 
home, and that other (hips may bring a cargo in and 
take a cargo out : and this feems the natural meaning of 
the words. The whole of this conftitutes part of the 
fame voyage, out and home. But can the words fairly 
be carried to fucli an extent as to unite the voyages in 
queftlon ? This Ihip belonged to Liverpool \ Ihc was re- 
gldered there, and that was her home. Upon her firft 
voyage (he failed, not from Liverpool, but from BriJlol\ 
but when (he came back, (he came to Liverpool as her 
home ; and there ended what would be confidered in 
common parlance as her iird voyage out and home. When 
(he failed again, (he failed upon what, in the common' 
underdanding of mankind, would be called a new voyage; 
with new dores, and probably with a different crew: her 
contrail with her former crew would of courfe have 
ceafed, and fo would her charter-party, and the infur* 
apees upon her, if made in the ordinary way, for the 
voyage out and home. And if this were a new voyage, 
each of her voyages out and home ended at Liverpool ; 
and when Qie failed on the 7th of January iSoy, (he com* 
Y y 2 mcnccd 
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menced a new voyage. It is true that by this computa- 
tion (he pays whole duties upon one voyage, though (he 
only ufed the dock on that voyage inwards ; whereas if 
(he had ufed it both outwards and inwards, no larger du- 
ties would have been payable. This, however, arifes 
from the wording of the a£f . The a£l does not impofe 
didind duties upon an inward and outward cargo, but 
one entire duty upon each voyage, if there be either an in- 
ward cargo or an outward one in fuch voyage ; but with- 
out making any advance if there (hould be both •, and if 
the (hip, inftead of having both, has only one, the whole 
duty is (till payable. It may be fingular indeed to be 
paying as much for once uGng the dock, as would be 
payable if twice ufed ; but if the (hip owner have the 
option of ufing it twice, and ufe it once only, and be ap- 
prized by the acl that if the (liip do not ufe it the fecond 
time, the full duty will fiill be payable, he has no right 
to complain. Suppofe a fliip comes to Liverpool in bal- 
lad, carries out an outward cargo, and makes feveral other 
voyages without touching at Liverpool and then comes 
into Liverpool with a cargo inwards; would there be an 
exemption from payment for the latter cargo, bccaufe the 
whole duty had been paid for the former ? The (liip 
owner would fay, that he had in fa£l had no greater ufe 
of the docks than he would have been entitled to have 
had upon one payment; that is, that one payment would 
have entitled him to land an inward cargo, and carry 
hack an outward one ; or, vice verfa, to carry out an out- 
ward cue, and bring another home. But would not the 
infwer have been, that you have no right under thefe 
of parliament for both an outward and an inward 
f argo, unlefs they be upon the fame voyage ? And is not 

that 
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that the anfwer here, that the two cargoes muft be upon 
the fame voyage, out and home ? The aft of Jnn. has 
fald in direft terms that they muft. Was then the voyage 
out, when the fhip failed on the 7th of January 
part of the fame voyage out and home upon which the fliip 
had returned in the preceding November 1806? The 
fpecial verdift has not found that it was, as matter of 
faft ; and can we fay it was, as matter of law ? If it 
were, it was a voyage out from Demerara, and home to 
Madeira and Jamaica ; and her next voyage was a voyage 
out from Jamaica, and home to Halifax! To call thefc 
parts of the fame voyage cut and home does not fall in 
with what has hitherto been underftood by ** a voyage 
out and home f and muft we not fuppofe that the legif- 
hture intended to ufc thefe words in the fenfe in which 
they arc commonly underftood ; that is, as deferiptive of 
a voyage commencing from and terminating in the coun- 
try to which the {hip belongs, or (as here) in fome par- 
ticular port of fuch country. If the words would fairly 
admit of dlfFerent meanings, ft would be right to adopt 
that which would be mod favorable to the intereft of 
the public, and moll againft that of the company ; bc- 
c aiife the company in bargaining with the public ought 
to take care to exprefs diftinftly what payments they 
were to receive ; and becaufe the public ought not to be 
charged unlefs it be clear that it was fo intended 5 but 
when plain words are ufed, their ordinary fenfe muft be 
given to them ; and we think the words here ufed am 
plain. Upon thefe grounds it appears to us that the col- 
Uftor, the defendant below, was warranted in demand*^ 
ing, and having received it, is entitled to retain, the mo- 
pey in queftiop, and of courfe that the judgment of tho 
Y y j Common 
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Common Fleas in favour of the Plaintiffs in the original 
a£lion, and againd the Defendant below^ now the Plain* 
tiff in error, muft be reverfed. 

Judgment of reverfal accordingly- 


INDEX. 
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PRINCIPAL MATTERS. 


ABAIEMEXT. 

A fter declaration filed condition - 
ally in a town caufc until ipecial 
bail fttould be put in and ptrledcd, 
and notice chereot ferved, the defend- 
ant has only foua <lays for pleading in 
abatement : and if he put in fpeciaJ 
bail on the 4th day, which are except- 
ed to on the 5th, and not jufiified till 
the 9th, he is too late then to plead 
in abatement: and the plaintifFhav- 
ing demanded a plea^ and none j 
other being pleaded, is entitled to j 
fign judgment as for want of a plea. 
Binns v, Morgan^ T, 49 Cr. 3. 411 

ACTION ON THE CASE. 

See Copyright. 

f. Damages, ultra the mere lofs of 
fervice, having been given agairill 
the defendant, for debauching and 
getting with child thcasiopad daugh- 
ter and fervanc of the piainciif, by 
which he loft her fervice, the Court 
refufed to let afide the inquifiiion. 
s* Pearmant 23 


2. One who is injured by an obftruc* 
tion in a highway, againd which he 
fell, cannot maintain an action on 
the cafe for the damage, if it appear 
that he was riding with great vio- 
lence and want of ordinary care, 
without which he might have feeu 
and avoided the obftrudion. Buf* 
terfield y. Forrtjier^ 49 Q. 3. 60 

3. An aiPiion on the cafe for ietting up 
a certain mark in front of the plain- 
tiff’s dwelling-houfe, in order to 
defime him as the keeper of a 
bawdy-lroofe, is not local in its na- 
ture ; and if the declaration, a ter 
deferibing the houfe as fituace in a 
certain llreet called A. ftreet, in the 
parilb ol O. A, (there being no fuch 
parilh,) afterwards ftate the nu- 
fance 10 be ereBed and placed in the 
parijh aforefaid it will be aferibed 
to *vtnue^ and not to local delcrip- 
lion ; and therefore the place is not 
material to be proved as laid, 

feries v. Duncombe^ IL 49 G. 3. 226 

4. Jn cafe againft a judgment creditor 
for maiicioufly fuing out an alias fi. 
la. after a fufficiecw execution levied 
^ y 4 upon 
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upon the plaintiff's goods under the j 
firft fi. fa. held that the flieriff’s re- 
turns indorfed upon the two writs, 
(which writs had been produced in 
evidence by the plaintiff as part of 
his cafe,) wherein the iheriff ffated 
that he had forborne to fell under 
the hrft, and had fold under the fe> 
cond wric^ by the requeff and with 
the confenc of the now plaintiff, were 
prima facie evidence of the fa6ls fo 
returned ; credence being due to the 
official a£ts of the (heriff between 
third perfons. Gyjffhrd v. Wo^dgate^ 

297 

5* An a£iion on the cafe lies upon 
the ftat. 6 Geo, i. c.i6. / 1. by the 
party grieved, to recover damages 
againff the inhabitants of the adjoin- 
ing townlhip for trees, coppice, and 
underwood, unlawfully and felo- 
nioofly burnt by perfons unknown ; 
though the claufe dirc£ls the party 
grieved to recover his damages ** in 
the fame manner and form as given 
by the ffat. I3 Ed, i. y?. 1. e. 46. 
for dikes and hedges overthrown by 
perfons in the night upon which 
the ufual coutfe of proceeding has 
been by the writ of noilanter. Thorn* 
bill y. The iovunjhip of Huddersfield, 
T. 49 G. 3. ^ ^ 349 

6. Due notices having been given to 
the parfoii of the fetting out the 
tithes of fruit and vegetables in a 
gmrden ; which were accordingly fet 
out on the days fpcclficd ; and the 
tithes not having been removed at 
the diffance of a month afterwards, 
when they had become rotten ; a 
notice then given by the owner, to 
remove the tithed fruits and vegeta- 
bles within two days, otherwife an 
&6lion would be commenced againff 
the parfon, is fufficient notice of 
their having been fet out, whereon 
to found an action, if they be not 
Tcmoved. And due notices having 
been given of fetting out tithes of 
garden vegetables and field barley, 
oa certain days between the nth 


and 16th of September, a general 
notice on the 17th to the parfon, to 
take away all the tithes of hit (the 
plaintiff's) lands within two days, 
is fufficient whereon to found the 
like adion. Kemp v. Ftlenuood, T, 
49 G. 3. 358 

7. Where lights had b'^cn put out and 
enjoyed without interruption for 
above 20 years, during the occupa- 
tion of the oppolite premifes by a 

%nant; that will not conclude the 
landlord of fuch oppofite premifes, 
without evidence of his knowlege 
of the faff, which is the foundation 
of prefuming a grant againll him ; 
and confequently will not conclude a 
fucceeding tenant, who was in pof- 
feffion under fuch landlord, from 
building upagainff fuch encroaching 
lights. Daniel v. North, T, 49 G, 3. 

37 - 

8. Firing at wild fowl to kill and 

make profit of them by one who was 
at the time in a boat on a public 
river or open creek, where the tide 
ebbs and Aows, fo near to an ancient 
decoy on the fhorc (about 200 
yards) as to make the birds there 
take flight ; the (kfendant having 
before fired at a greater diflance 
from the decoy, which brought out 
fome of the birds from thence ; 
though he did not fire into the decoy 
pond ; is evidence of a wilful di(~ 
tuibance of and damage to the de- 
coy, for which an a^lion on the cafe 
is maintainable by the owner. Car* 
rington v. Tayhr, M. 50 G. 3. 57 1 

9. An adion on the cale lies fordif- 

charging guns near the decoy pond 
of another with defign to damnify 
the owner by frightening away the 
wildfowl reforting thereto, by which 
the wildfowl were frightened away 
and the owner damnified. KeebU v. 
HickmngiU,T, ^Ann^ 574 

ADDITION. 

Set Affidavit, 2. 

AFFIDAVIT 



affidavit. 

AFFIDAVIT, 

f« Affidavit, intitled ** In the King’s 
Bench,** upon which the Attorney- 
General had filed an information cx 
pfficio againO the defendant, per- 
mitted to be read in aggravation, 
after judgment by detaalt. The King 
Morgan, Af. 45 G\ 3. 457 

a. Where a deponent had been a few 
days before difeharged out of prifon, 
but by permiifion had ftill continued 
to lodge there at night, having no 
other place tf rcfidence ; his dc* 
feribing himhlf bona fide in an affi. 
davit in cour^ as lat^ of fuch prifon, 
is fuflicient 10 Gtisfy the rule of 
Court of M. I 5 Car. 2. orde.'ing the 
true place of abode of every perfon | 
making affidavit in U. R, to be in- 1 
ferted. But a depcncni who had 
left one place cf rcfiderce, at.d r<- 
fidcd in another, would not fatisfy 
the rule by deiciibing Kimfelf as iate 
of the former. SiMey v. M 

50G.3. S2b 

AFFIDAVIT, ^ohUto Bail, 

Affidavit of debt, ftating that the de- 
fendant was indebted to the plain- 
tiff in fo much for goods fold and 
delivered (not faying Ly the pUintiJf ) 
to the defendant, is iniuflicicnt. 
lor V. Forbes, 7,490,3. 5 15 

AGENT. 

5 ^rVEKDOR AND VeNDEC, 2 . 

AGREEMENT, 

5 /# Payment, 1 . Vendor and 
Vendee. 

|. If it appear to have been the un* 
derfianding of the parties to a con- 
traA at the time, that it was not to 
be computed within a year, though 
It might be and was in fad in part 
performed within that time, it is with- 
in the 4th claufe of the (latute of 
frands zgfar*2» r. 3.; and it not 
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In writing, figned by the party to be 
charged, &c. it cannot be enforced 
againll him. .^nd his fignacure in 
a book intitled Shak^p$fsre fub- 
feribers, their fignatures,** not re- 
ferring to a printed profpedus which 
contained the terms of the contradg 
and which was delivered at the tiqic 
to the fubferibers to the Boydell 
Shake/peare, cannot be conneded to- 
gether, fo as to take the cafe out of 
the Ilatutc, as fuch connexion could 
only be eltabhfhed by parol evi- 
dence. Boydell V. Drummond, E» 
45G.}. Ha 

2. A contrad by the owner of a ^lofc 
cropped with potatoes, made on the 
2lft of November, to fell to the dc» 
fendant the potatoes at fo much a 
fack ; the defendant to get them out 
of the ground immtdtately ; is r.oi a 
contrad for any inteitji inland 
in the 4ih Icdiun of the Uacute 0 ^ 
frauds, but the fame as if the po-* 
taioes, which had done growing and 
were to be taken up immediately^ 
had been fold '*xi a warehoufe from 
whence they were to be removed by 
the defendant, Parker v, Slaniland, 
r. 490.3. 361 

t. Where a debtor entered into an 
agreement with hiscrcciitors, where* 
by they agreed to receive 20/. per 
cent, in fails fadion cf their feveral 
demands, <,nd r^leafed the remain,, 
der, in conrideratioii that half of the 
cowrpofition fliould be fccured by the 
acceptances of a certain perfon (alfo 
a creditor,) which fecurity was ac- 
cordingly given and paid when due; 
held that fuch agreement was bind- 
ing on the plaintiff, one of the credi- 
tors; though the agreement were 
not under leal ; and though he were 
the laft wf 0 figred it, snd it did not 
appe&r that he had aAively induced 
any of the other creditors or the 
forety to fign it, A rvd that the plain- 
tiff’s foing the debtor, after having 
received thecompofitiGn, wasa fraud 
upoA the furety and the other cre- 
ditors. 
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690 ANNUITY. 

ditors. Suinman V. Magnus ^ T. 
44 ^ 390 

3. The defendant being indebted to 
the plainti^Sy his bankerS| in nearly 
30,000/., about 21,000/. of which 
was fecured by bonds (a confiderable 
part of which was advanced by them 
when (locks were below 30/.) agreed 
with them that they (hould place 
25,000/. to his cnditin account \ for 
which he was to purchafe 50,000/. 
ilocky (then at 51I) in their names, 
and account to them for the divi- 
dends upon fuch (lock as from the 
lalt dividend-day : after which agree* 
ment, the plaintiffs, adling upon the 
bafis of it, (though the defendant 
never purchafed the dock fo agreed 
upon) enttnd in thtir books the fum 
of 25,000/. to the credit of the de- 
fendant, and continued to honour 
his drafts from time to time ; cre- 

* diting him alfo with other fums ac- 
tually paid by him ; and wrote off 
the amount of his bonds to his cre- 
dit, and delivered them up to him. 

Held that this agreement to repay 
the rnnu credit of 25,000/. by the 
purchale of (lock as at 50/., when in 
faff it was more at the time of the 
agreement made, though it had been 
Ids when a conhderable part of the 
money was Equally advanced upon 
his general credit, was iifurious and 
void : but that neverthelefs the Aim 

• cf 25^000/., credited under that 
agreement by the plaintiffs to the de- 
Jendant in his banking account, was 
to be reckoned againd them upon 
balancing the account of debtor and 
creditor between them. BoJdcro and 
Another v. Jackfon^ A/. 50 G, 3. 612 

ANNUITY. 

Where a party gave a bond to fecure 
an annuity, whereby he bound him* 
felf, his heirst executors, &c. ; a me- 
morial deferibing fuch freurity, ge- 
nerally, as a bond from A. to B, in 
fuch a fum, kc, is defeAive and void 
8 


under the annuity a^l 1 7 G. 3. c. 26, 
But the Court only let afide tne 
judgment entered up by warrant of 
attorney on fuch bond, and directed 
the warrant of atiorncv which was 
in court to be depoficcd with the 
proper officer of the court, Denne v. 
Dufuis, h. 49 G. 3. 134 

APPRENTICE. 

StTTLLMENT BY At^PRENTlCE- 
SHIP. 

ARREST. 

See Assumpsit, 2, 

A plaintiff who was attending from 
day to day at the bitting?, m expec- 
tation of his caufe being tried, was 
privileged from arrcll whi)fl waiting 
lor that purpofe at a coffet-houfe in 
the vicinity of the cou t before the 
a£lual day of trial. Childerion v. 
Barmt, T. 49 O'. 3. 439 

ASSUMPSIT. 

See Paymemt, 1. 

r. An undertenant, whofe goods were 
ditlraincd snd fold by the original 
landlord for rent due from his im- 
mediate tenant, cannot maintain an 
adlion for money paid to the ufe of 
the latter; for immediately on the 
fale under the drftrcfs, the money 
paid by the purchafer veiled in the 
landlord in (atisladlion of the rent, 
and never was the money of the under ^ 
tenants Moore v. Pyrke, E, 49 G. 3. 

52 

2. Evidence of an account dated, 
whereby the defendant admitted a 
certain balance due to the plaintiff, 
is not done away, but confirmed in 
Aipport of an affuinpfit, by evidence 
of a foreign judgment recovered by 
the plaintiff for the fame fum, with 
a day of execution for fix months, 
to enable the defendant to prove a 
counter demand, if he had any : 
and the plaintiff not having declared 

till 
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till after that period, it was held no 
obje£lion that the writ was fued 
out and the defendant arreded be. 
fore. Hull v. Odber, E. 49 G. v 

118 

.5. A faflor felling a parcel of prizt* 
maoufadured tobacco, configncd to 
him irom his correrpondenc at 
Guernfey^ of which a regular entry 
was made on importation, but with- 
out having entered himfeif i^ith ciit 
CAcife officer as a dealtr in tobacco, 
nor having any licence as fuch, may 
yet maintain an adion againll the 
vendee for the value of the goods 
fold and delivered ; and this, though 
the tobacco were fent to the deftnd- 
ant without a permit, at his dedre ; 
there being no fraud upon the re- 
venue, but at mod a breach of reve- 
nue regulations proteAed by penal- 
ties : even if fuch fadlor could, upon 
this Tingle and accidental inlhnce, 
be confidered as a deakr in tobacco 
within the meaning of the lint 
29 Gw. 3. f. 63 , /. 70., which re- 
quires evtf , perfon, who (hall dcal\i\ 
tobacco, iirft to take out a licence 
under ii i-cnalty. John/Gnv. Hudjon^ 
h> G. I be 

4. An attorney not having delivered 

any bill to his client before a^ion 
brought, but having delivered a 
bill of particulars of his demand 
under a judge*® order after aftion 
brought, is entitled to recover iums 
of charge for money paid for his 
client’s ufe, having no reference to 
his bufinefs of an attorney; although 
other items in the bill of particulars 
might be taxable, and within the 
provifion cf dat. 2 Gw 2. c. 23, 
y,'23. requiring a bill to be delivered 
a month before the adlion brought. 
Mu<wiray, One^ Flmingt 7 ’-| 

49 G. 3. 2II5 

5, Tnedat. 17 G. 3, (» 42., which re 
quire? bricks for fale to be of cer- 
tain dimendons, and gives a penalty 
for the breach of that regulation, 
being paffed to protett the buyer 
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againd the fraud of the feller; if 
bricks be fold and delivered under 
the dacutable fize, unknown to the 
buyer, the feller cannot recover the 
value of them. Law v, Hadfon^ 7*. 
49 G. 3. 300 

6. A cuntraid by the owner of a clofe 

cropped with potatoes, made on the 
2 id of No limber^ to fell to the 
defendant the potatoes at fo much a 
fack ; the defendant to get them out 
(if the ground immediately; is not 
a contrail for any intered in land 
within the 4th fedion of the datute 
cf frauds, but the fame as if the 
potatoes, which had done growing 
and were to be taken op imme- 
diately, had been fold in a ware- 
hojfe, from whence they were to be 
removed by the defendant. Parktr 
V. Sianilandi T. 49 (?• 3. 36s 

7. Ths foie regidered owner of a fliip 
gave orders for materials to be fur- 
nilhed and work to be done for the 
repaifs of it ; but before all the 
articles were delivered on board, he 
conveyed the veflel, with ail its fur- 
niture, to another by a bill of fale, 

I which was duly regidered. Held 

I that the vendee was not liable for 
any of the goods furnidied before 
ihc legal title was conveyed to him, 
and regidered in the manner pre- 
feribed by the regidry adls; what- 
ever equitable agreement might 
have exided before between him 
and the vendor for the conveyance 
cf the whole or a diare of the (hip, 
which was unknown to the tradef- 
naen: nor was the vendee even lia- 
ble for any of the goods delivered 
on board after the fale to him, by 
virtue of the previous orders of the 
vendor, to whom the credit was 
pcrfonally given; but the vendee 
was held liable for articles which 
were ordered by the captain for the 
ufe of the ved’el after the legal title 
was transferred to him. Trewhdla 
V, Rowtt T. 49 G. 3. 433 
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ATTORNEY. 

An aitcrr.ey, not having delivered I 
any b»li to his client before adlion 
brouglu, but having delivered a bill 
cf particulars of his demand uiidei* 
a judge’s order after adion brought, 
is entitled to recover items of charge 
for money paid for his client’s ufe^ 
having no reference to his bufinefs 
of an attorney ; although other items 
in the bill of particulars might be 
taxable, and within the provifion of 
the ftat. 2 G. 2 . c. 23./ 23., re. 
quifing a bill to be delivered a 
month before the adlion brought. 
Moichray, Oue^ &c. v. Fleming. T, 
49 G. 3- 285 

AUGMENTED CURACY. 

Proof of a curacy augmenieti is made 
by (hewing an order (or the aug 
mentation of it, entered in a book, 
and figncd by the governors of 
Queen Anne^% bounty, according to 
llat. i G, 1.^.2. c, 10. / 20.; with- 
out going on to prove that the mo- 
ney was afterwards laid out in land, j 
and allotted by deed under the cor- 
poration feal of the governors to be 
annexed to the curacy, and that 
(uch deed was enrolled within fix 
months aft^r its execution, accord- j 
ing to that ibtute, /. 2 1 . and 9 G. 2. 
<r. 36. Dot, lejfet of Graham^ 5 fc//, 
jW. 50 G. 3. 478 

AWARD. 

1, Debt on bond, which was condi- 
tioned to perform an award ; pica, 
no award ; replication, fetting out 
an award ; rejoinder, (lacing the 
whole award, (in which were recited 
the bonds of fubmi^on, whereby it 
appeared that the award was ilot 
warranted by the fubmidion s) and 
then demurring. Held that the re- 
joinder was not inconfiAenc with, 
nor a departure from, the plea. 
Fijhif V. timhUji £• 4^ G. 188 


2» Under a fubmidion of ail mattcis 
in difference between A. and B., an 
award on matters in difference be- 
tween A. and tl. C. and D . jointly ; 
diredling A, to pay a certain 
fum, as a compenfation for coals 
gotten by A. belonging to B. or to 
and others ; and dire^ing B. to 
give A^ a bond to indemnify him 
againfl the claims of G. and Z)., i& 
bad. ^ ihid* 

3. After the time was eut for moving 
to fet afide an award, made a rule 
of court, ihe Court granted an at- 
tachment for non-performance of it, 
and would not drive the plaintiff to 
his a6lion on the fubmiffion bond, 
on an affidavit difclofing that the 
arbitrators, after having appointed 
one umpire who refufed to a^l, ap- 
pointed another who accepted the 
authority; but that the defendant 
afterward.^, and before the umpire 
had proceeded, having objected to 
his appointment, becaufc of partia** 
lity, the arbitrators acceded to the 
objedion, and each propofed ano^ 
ther, but could not agree on the 
perfon to be fubflituted, and did not 
in fad fubflituie any other, though 
I the refpedive attornies agreed on a 

I third perfon; in confequence of 

I which the umpire objeded to was 

called on by the plaintiff’s attorney 
to proceed, and made his award 
within time, 0 /iW v. Colltngt, T. 
49 3 * 3^1 

BA^L. 

S(f Scire Facias. 

1. Where a writ of error is allowed 
before the expiration of the tin^e 
permitted to the bait to render their 
principal, the bail are entitled to 
flay the proceedings agaiod them 
pending the writ of error, on the 
terms of undertaking to pay the da- 
mages recovered, or to furrender 
the defendant within four days of 
th^ deutmination 0^ the writ, if de- 
tcrminedi 



BANKRUPT* 

icrmincd in favour of the original 
plaintiff. Sprang v. Monprivatt^ T. 

49 3/ 3 >6 

>2. if bail to the fheriff be put in 
above, and exception taken before 
an afllgnment of the bail bond, they 
are bound to jollify notv\itb Handing 
fuch aflignmenc. Hill v. Jones T. 
49 G. 3- 32 r 

BANKRUPT. 

1. The affignccs of a bankrupt are 
entitled to recover back money paid 
by the bankrupt to the dvifendant 
after a fecret adl of bankruptcy com- 
mitted by the bankropr, (though 
before the date of the commiluon,) 
which money the defendant had be. 
fore recovered by judgment againft 
the bankrupt in an adiion on a pro- 
miffory note, referving intcreft half- 
yearly, given for the balance of an 
account conGPdng, amongll othet 
articles, of money lent by the defend • 
ant to the bankrupt ; fuch note not 
being given in the ujual and ot di nary 
tourje of trade and dealings fo as to 
be protedled by ih? Hat, 19 C. 2 
r. 32. even fuppofing a promijfory 
note to be within that ilatuie, which 
only mentions hills of exchange. 
Hatnnoody dsfe. ajpgnees of Odely a 
Bankrupt ^ v, Lomas ^ E, 49 G. 3. 

z. Where rhe adl of delivering good.s 
by a trader, tolecure the defendant, 
who was under acceptances for him 
payable at a future day, was clearly 
not voluntary on the trader’s part, 
but made in confequence of the ur- 
gency of the defendant, (evidenced 
by the propofal for giving fuch fe- 
curiiy originating with him,) it is 
immaterial to confidcr whether the 
trader had his bankruptcy in con- 
. templation at the time. Nor will 
the tranfadlion, being hena fide and 
not colourable, be impeached by 
the fecrecy with which the delivery 
was made by the trader, in order to 


BILLS OP EXCHANGE, ^c. 693 

fave his own credit in the view of 
the world. Qrofby, affigrTees of 
Boucher i a bankrupt ^ v. Crouch^ E, 
49 G. 3. 156 

3, A fanner and grazier, exercifing alia 
the bofinefs of a drover by buying 
and felling caule fiom time (o time 
beyond the occafions of his farms, 
is exempted from the operation of 
the bankrupt laws by flat. 5 G. 2. 
c, 30. /. 40. And the purchafe of 
hay for the fupfort of his cattle, 
and the fale of pare of it again, be- 
caufe it was more than was required 
for their confumption, will not make 
him a trader. Bolt on v. So-werhy, T, 
49 3 - 274 

BASTARDS. 
cSVe Marriage, i. 

BILLS OF EXCHANGE, Sec. 

1. A broker agrees with the defend- 
ants (0 get (heir bills difeounted, and 
that he fliall retain out of the money 
fo raifed the exorbitant brokerage 
of 10/. per cent., but the broker 
was not to advance the money him- 
feif, nor was his name on the bills ; 
Held that a bill accepted by the de- 
fendants, and negotiated by the bro* 
kcr, upon chefe terms, CQuId not be 
avoided in the hands an innocent 
indorfee, as for an ufarioiia conii- 
dcraiion within the flat. 12 

c, 16. Dagnall ^.PFigUy^ B, 49 G, 3. 

2. A promiflbry note for the amouti^ 
of (he fair expenccs of the profecu^ 
tion, agreed to be given at the re- 
commendation of the Court of Quar- 
ter Selhons by a defendant who 
Hood convicted before them of a 
mirdcmcanor in ill treating his ps- 
ri(h apprentice ; for which the pariflv 
cfheers had been bound 'bver by re- 
cognixince to profecute him under 
ihs Hat. 32 G. 3. c. 57.; and the 
giving of which fecurity was cciifi. 
dered by the Court in abatement of 

tht 
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the period ofimprironment to which 
he would otherwife have been fen* 
tenced ; islegab and maybe enforced 
by adlion. Beeley v. Wingfield, E, 

49 3- 46 

3. Though the indorfers of a bill of 
exchange had full knowledge of the 
bankruptcy of the drawer, and of 
the infolvency of ihe acceptor, bi^- 
fore and at the time when the bill 
became due; and, within a day af* 
ter, notice might (but for a midake 
of the holders) in due courfe have 
reached them from the holders, com- 
municating fuch their knowledge to 
the bankers in Liverpool, with whom 
they had before difeounted the bill, 
and who had tranfmitted it to the 
holders in London; yet that did not 
difpenfe with fuch holders giving 
notice of the dilhonour in due time 
to the indorfeis, Kjdaile v. Sovoerby, 
£.49^.3. 1 14 

4« The ailignees of a bankrupt are en- 
titled to rt cover back money paid 
by the bankrupt to the defendant 
after a fecret ad of bankruptcy com- 
ini. ft d by the bankrupt, (chough 
before the daie of the commiflion,) 
which money the defendant had be- 
fore recovered by judgment againil 
the bankrupt in an adion on a pro- 
miffory note, referving interell half- 
yeaily, given for the balance of an 
account confiding, amongd other 
articles cf' money lent by the defend- 
ant to me bankrupt ; f^ueb note not 
being given in the ufual and ordinary 
courje of trade and dealing^io as to be 
proteded by the (lac, 19 G. 2. c. 32. 
even luppefing a promijfory note to be 
within that (lacuce, which only men- 
tions hillt of exchange. Harvjood, 
dfci JJfignees of Odell, a Bankrupt, v. 
Lomas, E . 49 G. 3. jay 

5. A verdid having pafled for the de- 
fendants in an adion to recover the 
amount of the re-?xchange upon the 
dilhonour of a bill drawn from Lon- 
don on Lijbon, upon evidence that 
Che enemy were in poiTeflion of For* 


BROKER. 

iugal when the bill became due, and 
Lifion was then blockaded by a 
Britijh fquadron^ and there was in 
fad no dired exchange between 
Lijbon and London, though bills had 
in feme few inllances been nego- 
tiated between them through Ham- 
burgh and America about that pe- 
riod ; the Court refufed to grant a 
rew trial, on the prefumpiion that 
the jury had found their verdid upon 
the fad, that no rc-exchangc was 
proved to their fatlsfadion to have 
cxided between Lijbon and London 
at the time; the queftson having 
been properly left to them to allow 
damages in the name of re exchange, 
if the plaintiff, who had indorfed 
the difh jnoured bill to the holder, 
had either paid or were liable to pay 
rc*-exchangc ; and faving the nucl- 
tion of law, whether any exchange 
or rc-excharge could be allowed 
between this and an enemy's coun- 
try, De ^aftet v. Baring, E> 49 C 7 . 3. 

2t>5 

BRICKS. 

The flat. 17 G. 3 . f. 42., * which re- 
quires bricks fur fate to be of certain 
dimenfions, and gives a penalty for 
the breach of chat regulation, being 
paffed to proted the buyer againll 
the fraud of the feller ; if bricks be 
fold and delivered under the Ha- 
tutable Cue, unknown to the buyer, 
the feller cannot recover the value 
of them* Lavs v. Hodgson, T, 
49 G. 3. 300 

BROKER. 

I. Goodt fold by a broker for a prin> 
cipal not named, upon the terms, as 
fpecihed in the ufual bought oxi^ fold 
notes, (delivered over to the refpec- 
tivc parties by the broker) of**pa)- 
ment in one month, money,** may be 
paid for by the buyer to the broker 
vsithin the month, and that by a hill 
of exchange accepted by the buyer 

and 



BURNING WOODS. 
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and difcounted by him within the 
month, though having to ran a 
longer time before it w^s due. B'lt 
where the buyer was alfo indeb'ed 
to the fame broker for anoi.her par- 
cel of goods, the property of a tiif 
ferent perfon, and he made a pay 
ment to the broker, generally, which 
was larger than the amount of either 
demand, but iefs than the two toge- 
ther ; and afterwards the broker 
flopped pa^'ment; fuch payment to 
the. broker ought to be equitably ap- 
portioned ?s between the feveial 
owners of the goods fold, who are 
Only rtlpedlively enatled to recover 
the dilk fence from the buyer. Fa» 
'ienc V. Btmielt, E. 4 ')C 3. ^ 36 

2. A broker agrees with the ' de- 
fendants to get their bills difeount- 1 
ed, and that he ftiall letain out of] 
the money fo railed the exorbitant 
br< kerage of lOx. per cent. ; but the 
broker was not to advance the mo- 
rrey hiinfelf, nor was his name on the 
bills: Held that a bill accepted by 
the defendants, and negotiated by 
the broker, upon ihefc term?, could 
not be avoided in the hands of an 
innocent indorfee, as for an ufuriou£ 
confideration within the Rat. 12 ^nn. 
c, 16. Dagnall v. fVighy, E. 49 G. 3. 

43 

BURNING WOODS. 

An action on the cafe lies upon the 
Rat. 6 G. 1. f. 16./ I. by the parry 
grieved, to recover damages againR 
the inhabitants of the adjoining 
townihip for trees, coppice, and un- 
derwood, unlawfully and lelonioufly 
burnt by perfons unknown ; chough 
the claufe direfts the party grieved 
to recover the damages in the fame 
manner and form as given by the Rat. 
13 Ed* l*ft. U f. 46. “ for dikes and 
hedges overthrown by perfom; in the 
night upon which the ufual courfr 
of proceeding has been by the writ 
of no6anter. Thornhdl v. The 
(hif of Huddersfield t ST. 49 G. 3, 349 


CANAL COMPANY. . 

Where by Ratute a canal company were 
.empowered to lake fuch rates as 
(hould be fixed at a general affembly 
of the proprietors, not exceeding 
la. See. per ton per mile, upon coal; 
and thfv were alfo empowered co 
reduce the races at a general affem- 
bly held on certain notice ; but no 
redudlion was to be made without 
the conlcni of ihe major part in va- 
lue of the proprietors; a contradl 
made by individuals with the com- 
pany, but not at fuch general meet- 
ing, whereby, in confideration that 
thofe individuals would make a na- 
vigable cut to convey water from 
iheif collieries, through land not 
within the llatutable line of the ca- 
nal, into the canal, and convey the 
fame to the company, the latter 
Rioiild permit them to carry their 
coals through the cut and along the 
canal for is. per ton, the company 
faftng hack td. per ton, is illegal and 
void ; III, As a fpeculation by which 
the company mignt gain mote or lefs 
than the legiflature intended they 
Riould take under finuLir circum- 
Ranees from the public in general. 
2dly, As extending in eftcdl the 
power of the company co purchafe 
lands beyond the limits afiigned by 
the adl. 3d!y, As enabling them to 
raife more capital than they were en- 
titled by the lEi to do, by meins of 
paying for land or works by a total 
or patlial fale cf iheir tolls ; which 
tolls are made a fecurtty for the mo- 
ney fubferibed or taken upon mort- 
gage. 4ihly, Bccaufe the tolls could 
in no inRance be reduced but at a 
general affembly, &c. and this in 
iadl operates as a redudlion of the 
tolls pro tanto. Alfo Quairc, sihly. 
Whether fuch a contract be not void, 
as diminilbing the inducement (by 
favouring individuals j to a general 
redudlion of the tells, when proper, 
for the benefit of the public. Lees 

and 
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and Others v. The Company of Pro 
prietors of i be Canal Navigation from 
Manchefter to JJht on-under •Line and 
Oldham f M. 50 G. 3, 645 

CERTIFICATE of the Speaker of the 
Houfe of Commons t as to Cojlt of Elec^ 
tion Committee, 

See Costs , 2. 

COMPOUNDING DEBTS. 

^//Debtor ai^d Creditor. 

CONDITION. 

Under a devife of a manfion and fa- 
mily eftaic tofeveral fucccflively for 
life and in tail ; ^\ich a provifo that 
whatfoever perfon (hould, by virtue 
of the will, become pofl'ciTed of cr 
entitled 10 the cllatc fliouIJ, from 
the time he became fo poffefied, take 
upon himfelf the rurnamc cf Thei 
nvall, and make the manfion his ufual 
and common place of abode and reft- 
dence : held that a tenant in tail in I 
remainder fuccerding ic the polTef 
lion, w'ho had alfo become heir at 
lanv to the telhuor, fmee his death, ^ 
not being found to have had notice 
of the will of her anceflor contain* 
,ing fuch condition, her title could 
not be impeached by the remainder- 
man over, who brought eje^lraent 
after her death againO her hulband, 
by whom Ihe had iO'ue which died 
before her: fhe having aJfo in fa.il 
IbfFcred a recovery about foui months 
after flie came of age, within which 
period it was contended that Hie 
ought to have complied with the 
condition of lefidencc to enable her 
to make a good tenant to the prae- 
cipe. Doe, d, Kenrick and Others ^ v. 
Lord Wm, Beaucicrk, M, 50G, 3. 

657 

CONDITION PRECEDENT. 

5 «Freioht, 4. 


COPYHOLD. 

^ CONSPIRACV. 

See New Trial, I. 

CONSTABLE* 

I 

5 *^/ Corporation. 3. 

CONUZANCE. 

Claim of conuzance made by the vice- 
chancellor of the univerlity of 0;r- 
fordy in the vacancy of the office of 
chancellor by death, ofl behalf of the 
univerfity^ allowed in a plea of tref- 
pafs. bPiUiums V. Briekenden, M, 
50 G. 3. 543 

CONVEYANCE. 

« 5 *^^ Executors, 2. 

COPYHOLD. 

1 . Where copyholder for life cut trees, 
though none were applied to the fe- 
pAir of the prernifea till feveral 
months after, and after cjcdlment 
brought as for a forfeiture, and moil 
of them Hill remained unapplied, 
but parts of the premifes were Hill 
out of repair ; ic is a queftion for 
the jury wlieiher they were cut borai 
fide for the purpofe of repair, and 
were in a courfe of application for 
that purpofe ; and there being no 
evidence that they w'cre to be ap- 
plied to any other purpofe, ihe 
Court refuled to fet afide a verdiif 
for the dcfeidanr. Doe^ lejfie of 
Foley y V. PFtljony E. 49 G. 3. 

2. An inclofure made from the wafie 

12 or 13 years before, and feen by the 
Howard of the fame lord from time to 
time, without objcdlion made, may 
be prefumed by the jury to have 
been made by licence of the lord ; 
and rje6tment cannot be brought 
againJl the tenant as a trerpalTcr, 
without previous notice to throw ic 
up. ibid, 

3. A copyholder furrenders his co- 
pyhold cottage, nvith a eroft adjoin^ 

and a common right, be- 
longing 



COPYHOLD. 


CORPORATION. 6^7 


longingr to the fame ; all nvbicb 
premi/es (as the furrender defcribes 
it) n,vere then in bis o^n pcffejjian 
and on the fame day he deviies ** all 
his copyhold cottage and premi/es 
then in his cwn pojfejffion^^ In 
the croft, between which and the 
QOttagc and garden there was only 
a goofeberry hedg,p, was in the ac- 
tual occupation of a tenant at the 
lime. Yet held, that the whole 
paffed undcr»the defeription of ** all 
his copyhold cottage and prethifes 
the words, then in his o-uan pcjjeft 
being merely a iniilaicen de- 
fcriptlon, following the midake cf 
the furrender, which mentions the 
croft with ihe reft as then being 
in his pofTwlfion, Goodright, lltjee 
of Lamb, v. Pears, E, 49 6\ 3. 

5 ^ 

4. Dcvlfecs of contingent remainders 
in a copyhold, not being in the 
feifin, cannot niJ^ke a furrender of 
their intereft; nor will fu:h a fur- 
render operate by cftoppel agatnft 
the parties or their heirs. Doe, Lejfee 
of Plackfell and others, v, Tomkins, K, 

49 <'• 3 - *85 

5. A furrender out of court to the ufe 
of his will, made by the furrenetcree 
of a copyhold before his admittance, 
is abfoluiely void and of no elfedt, 
.'^nd cannot be made good by bis 
fubfequent admittance. Dot, Lejfee 
of Tofeld, V, Tofitld^ E. 49 C. 3. 

246 

6. The enfranchifement of a copyhold 
may, upon proper evidence, be pre- 
fumed even againit the crown. And 
where a furrender had been made to 
churchwardens and their fucceflbrs 
in 1636, without naming any rent ; 
but iu 1649 parliamentary jurnjey 
charged the churchwardens with 6</. 
rent, under the head of **Jreeboid 
rents and there was no evidence 
dr any difTefeht' rent having been 
pkld fince tKk time, and receipts 
md (ifeen given for it,^ as for a/rrr- 
ioid rent, b/ iKt Aeward of the 

VoL. XI. 


I manor: held that this was evidence 
to be (ubmitted to a jury, on whith 
they might prefume a grant of en« 
franchifement, although the mancr 
had continued out in leafe from be- 
lore i6j6 to 1S04; and though a 
tablet of parochial benefaflions, at 
leaft as old as 1696, which was fiif- 
pended in the parilh church, noticed 
the gift of the copyhold by furreh- 
der, but did not notice any enfran* 
chifemenc of it. Roe, Lejfee of John • 
fon, Ireland, T. 49^,3, aSo 

COPYRIGHT. 

An aflion is maintainable on the ftat. 
8 An. c 19., for pirating a finglc 
iheet of mufic. dementi v. Gaulding, 
j 5 . 49G.3. 244. 

CORONER. 

A mandamus to the juftices in feftions, 
to allow an item of charge in the 
coroner’s account, refufed ; becaufe 
the juftices were of opinion, under 
the circumftances, that there was no 
ground to fuppoie that the deceafed 
I had died any ocher than a natural, 
though a fudden death ; and there- 
fore that the inquilition had not been 
duly taken ; and this Court feeing 
no reafon for interfering with that 
judgment. The King v. The Juftices 
of Kent, £• 49 G. 3* 

CORPORATION. 

I. AITumlDgihatundcr the ftat. iiG.'i. 
c, 4. an eledlion began at a corporate 
meeting, whereat the mayor pre- 
Tided, may be completed, in cafe of 
his abfedting himfclf pending the 
proceedings, under the prefidency of 
the next in place and ofW to him ; 
yet vvhere a queftibn 9i;ofe ‘ujpop 
right'of a voter, bn'w|iich , the rnaypr 
’ as ||rei(Iding officer ^ccidcd^'jby ,^c. 
j jeBiin'gfih'c vot^ and^herj^pni the 
I remaining votes bblng eqii^ h^ de^ 

- dared the fame, and that no eledtiun 
Z z could 
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could be made ; and thereupon or- 
dered the meeting to be diflolved; 
and no obje^ion was made at the 
time, nor any notice given to the 
eleflors prefenc that any of them in- 
tended to proceed in the ele£^ion 
notwithdanding the decifion (which 
turned out to be erroneous) ; but 
after fuiFering the mayor and many 
of the freemen to depart, without 
notice, the red who remained to- 
gether proceeded to complete the 
eledion ; held that fuch eledlion was 
void even under the ilacute, as a 
furprize and fraud on the other 
cleflors. The King v. GahoriaUf E, 
49 G. 3. 77 

a. The mayor having fummoned the 
corporation to meet and cleft a new 
mayor on the ufual day, a majority, 
when met, cannot, againd the con- 
fent of the mayor, (nor, as it feems, 
without the unanimous confent of 
the whole body) proceed to any 
other bufinefs, fuch as that of filling 
up vacancies in the common coun- 
cil ; there being no certain day fixed 
for this purpofe; though the general 
cudom bad been to fill up all vacant 
offices on the day of elefting the 
new mayor. Machell v. Ne^in/on, 
E. 10 G. I. MS. cited. 84 

3« A high ccndable may be appoint 
ed, and a rate in the nature of a 
county race levied, for a town cor- 
porate having an exclufive commif- 
fion of the peace, though not a 
county in itfelf, by virtue of cbe 
flat* 13 G. 2. c. iS. ; though no fuch 
officer had been appointed or fuch 
rate levied before ; the corporation 
having defra) ed the expences out of 
their own funds. And in an aftion 
of trefpafs for didraining goods in 
fatlsfaftion of fuch rate the Court 
would not inquire into the neceffity 
of making fuch t race, nor as to the 
application of the corporate funds 
for the fame purpofe. fVeatherhead 
IT. Drewrjt £• 49 G* 3 . 168 


COSTS. 

4. Where a preferiptive ccclefiaftical 
corporation of vicars choral of the 
cathedra] of Chichejler had, bclides 
ether eftaies in common, four vica- 
rial houfes with their appurtenances, 
which had always been appropriated 
to the fcveral ufe and refidence of 
. the four vicars ; and by ancient cuf- 
tom upon every vacancy the vicars, 
according to feniority, made their 
option of taking in feveralty any 
one of fuch \icarial houfes, with the 
appurtenances ; of which option an 
entry was made in the corporation 
aft-book and figned by the vicars: 
held that a new vicar having made 
an option, which was entered in the 
aft book and figned by all, to take 
one of the vicarial houfes, njolth cer- 
tain appuritnances, then in the pof- 
feffion of J, 5 . ; which were not all 
the appwtcnances formerly annexed 
to and enjoyed with the fame houfe 
by his predecefTors therein ; could 
not maintain an ejeftment for the 
other appurtenances, fuch as part of 
the ancient garden which had been 
I leafed off by the corporation before 
I his appointment. For fuppofing him 
I entitled to make an option of the 
entire premifes^ and to have it entered 
in the aft-book, as againft the cor- 
poration ; yet no fuch option having 
been made and entered in the book, 
according to the cudom, he had no 
feparate legal title to the premifes 
in quellion, on which he could main- 
tain an ejeftment. Goodtitle, Lrffte 
of Miller ^ Clerk^ v. fVii/en, T 49G.3. 

334 

COSTS. 

1. The plalwiifF, in trefpafs for break- 

ing his clofe, who recovers Icfs than 
40/. is not entitled to cods of in- 
creafe merely bccaufe a view was 
granted before trial, though upon 
the application of the defendant. 
Flint V. Hilly £. 49 G. 3. 184 

2. Where an eleftion committee had, 
under the dat. 28 G. 3. 052., re- 

ported 



COSTS. 


COVENANT. 
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ported to the Hoftfe of Gomni?ns, 
that/*n;f? ft'veral petitions againfl the 
return of members to fcrve in par- 
Iviment for Eaji GrimJJead were fri- 
volous and vexatious* whereupon 
the then Speaker, on application of 
the parties grieved, had referred the 
cofts to be taxed on both petitions 
jointly^ and had firit granted a cer- 
tihcace of the amount of fuch joint 
taxation, and afterwards another 
amended certificate, referring to the 
former, and apportioning how much 
of the cods were incurred in oppof- 
ing each petition feparately^ and how 
much jointly : held that both thefe 
certificates being invalid, by rcafon 
that the only amhoriaesthe cods 
to be taxed feparately on each dif- 
tind petition, a new and valid cer- 
tificate, afeertaining the feparate cods 
incurred on each petition, might be 
granted by the Speaker of a new 
parliament ; the adl mentioning the 
Speaker generally. Strachey, Bart, 
V. Turley t E, 49 G. 3. 194 

3. Trefpafs for breaking and entering 
the plaintiff’s free fifhery in A,, and 
alfo in B., and alfo in A. and B . ; 
plea, I. Not guilty, That the 
Idid free fiftieries were parcel of a 
navigable harbour, &c. common to 
all the king’s fubjedls. Replication, 
preferibing for a free fiiliery in the 
laid place in right of the plaintiff’s 
manor. Rejoinder, caking iffuc on 
fuch prefeription. Held that on 
verdidl for the plaintiff on the gene- 
ral ilfue, and for the defendant on 
the prefeription ; the latter going to 
the whole declaration, the plaintifi' is 
not entitled to cods. Vivian v. 
Blake, K. 49 G. 3. 263 

After judgment by default in debt 
on bond to feciire an annuity pay- 
able quarterly ; and feire facias 
thereon, fuggeding a breach in non- 
payment cf a quarter, and damages 
oiTelTed to that amoanc on the dac. 
8 fir 9 3* r. 1 1. ; held that the 

pliintilF was entitled to his cods on 


the 8th feftion, which dircfds a day 
of proceedings Off peyment of futire 
damages^ cofls, and eharges, ioties 
quoties \ though the 3d fe«^ion only 
gives cods in feire facias after plra 
or demurrer, Brookt tr. Booth, 

^gG.y 3^7 

COUNTY RATE. 

iSrr Ratk for Town corporate* 

COVENANT. 

1. A didin^l covenant in a leafe, 

whereby the tenant botlnd himfelf 
to pay the property tax, and all 0(her 
taxes impofed on the premifes, or 
on the landlord in refpe^l thereof, 
though void and illegal by the dat. 
46 G. 3. c 65./ 1 15. will rfot airoid 
a feparate covenant in the leafe for 
payment of rent clear of all parlia- 
mentary taxer. Sec, generally ; for 
fuch general words will be under- 
dood of fuch taxes as the tenant might 
lawfully engage to defray. Gajkell 
V. King, E. 49. G. 3. 165 

2. Relcafors covenanted^, that, for and 
notvoitbjlanding any fcfc. by them^ 
cr ary or either of them done to th: 
contrary, they had jtOod title to con- 
vey certain lands in fee ; and alfo 
that they or fame or one of them,' 
for and notwithjlanding any fuch mat - 
rer or thing as afore/aid, had good 
right and full power to grant, fi:c ;• 
and likewif that the releafee fliould 
peaceably and quietly enter, hofd, and 
enjoy the premifes granted, without 
the lawful let or difturbance of the rc^ 
leafers or theit heirs or ajpgns, or for 
or hy any other ferfan or perfhns woiit • 
fever ; and that the releafee ftiould 

be kept harmlefs and indemnified 
by the releafori and their heiis 
agalnd all other titles, charges, fire. 
favi and except the chief rent ifluing 
and payable out of the premifes tij 
the lord of the fee. Held that the 
generality of the covenant for quiet 
enjoyment againd the relcafors and 
Z z a their 
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UEfiTOR AND CREDItOR. 


their heir», and arty other pn/on or 
perfans nAthat/oever, was not reltrained 
by the qualifed covenants for good 
title and right to eonuey for and not* 
w'tthflanding arty done by the te~ 
lea/or s to the contrary. 

But if the covenant for quiet en^ 
joymcnt were to be re 11 rained to ihv 
ads of the rcleafors by any qual f^- 
itig context, then the declaration ir. | 
covenant, Rating it by itfelf in it* 
own abfolute terms, without fech 
qualifying context belonging to it, 
feems to be an untrue (Utement of 
the deed in fub/tance and effeSit which 
the defendant may take advantage' 
of on the general ilTue of non ell 
fadum, as a variance and ground of 
nonfuit or of a verdid for him. 
.Ha-well V. Richards i M. 50 G. 3. 633 

COVERTURE. 

- See Husband and Wife, 2. 

CURACY. 

See Au gmented Curacy. 

CUSTOM, 

Where a prercripiive eccIeliaRical cor- 
poration of vicars chqral of the ca- 
thedral of Cbicbe/ier had, beftdes 
ocher edates in common, four vi-' 
carial houfes with their appurte- 
nances, which had always been ap- 
^ propriated to the feveral ufe and re- 
, fidence of the four vicars ; and. by 
ancient cu Horn, upon every vacancy 
the vicars according to feniority made 
ULeir option of caking in feveralty 
any one of fuch vicarial houfes with 
the appurtenances ; of which option 
^n entry was made in the cor^ration 
ad book, and finned by the vicars: 
held that a new yicar, having made 
an option, which was entered in the 
ad book and iigned by all, to take 
one of the vicarial houfes, •with cer* 
tain appurttuanw^ UiCA in pof- 


fefllon of y. S. ; which were not all 
the appurtenances formerly annexed 
to and enjoyed with the fame houfe 
by his predecefT.jra therein ; could 
not maintain an ejedment for the 
other appurtenances, fuch as part of 
the ancient garden, which had been 
leafed ofF by the corporation before 
his appointment. For fuppoling 
him entitled to make an option of 
the entire premi/es , and to have it 
entered in the ad book, as againR 
the corporation ; yet ro fuch option 
having been made and entered in 
the bock, according to the cuflom, 
be h'4d no feparate legal title to the 
preini!e<; in queifion, on which ha 
could maitirair! an ejedtnenc. Good^ 
title, Leffeeof Miller , Clerk . IP'il/on, 

r. 49G. 3. 334 

CUSTOM-HOUSE CAPTURE. 

See Prize, i. 

DEALER IN TOR ^CCO. 

See Assumpsit, 3. 

DEBT. 

See Pii BA Di N c, 2. 

DEBTOR AND CREDITOR. 

Where a debtor entered into an agree* 
ment with his creditors, whereby 
they agreed to receive ao/. per 
cent, in faiisfadion of their feveral 
demands, and rcleafed the remain- 
der, in conlideraclon that'halfof cht 
compoficion (hould be fecured by the 
acceptances of a certain perfon (alfo 
a creditor,) which fecunty was ac- 
cordingly given and paid when due; 
held that mch agreement was bind- 
ing on the pjaintilF, one. of the credi* 
. tors; though the agreement were 
not un^er ^1 ; and though he were 
the latt who figoed it, and it did not 
appear that he had a^rveJy iodeced 
any of the other creditors or the 

furety 
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f iroty to fign Jr. And ihflt the plain- 
tiff's filing the debtor, after having 
received the compofiiion, was a fraud 
upon the furety and the other ere 
ditors. Steinman v. hlognus, T. 
49 G. ,3. 39c 

DEVISE. 

I, One having power to appoint lands 
by will amongil children ; and hav> 
ing other lands ; by his will (not re- 
ferring to ll^e power) gives legacies 
to his feveral children ; and then 
devifes all the rcll, refidue, and re 
mainder of his lands, &c. and per- 
fonal eftate, afur payment ef his 
debtSi legacies^ and Juneral fxpences, 
to his eideil: Ton : held that the 
pother was not thereby executed. 
Doe^ Lejjee of HelUngs and Wifey v 
Btrd^ 49 f?. 49 

*. A copyholder furrenders " his co- 
pyhold cottage, fiijith a croft adjoin^ 
t»igf and a common right, A:c. be- 
longing to ttK* lame ; “ all nvhich 
p>emifes (as the for render deferibes 
it) ^ere then in kis onvn pcjjefjion .•*' 
and Cl the fame d iy he devi/cs “ all 
his copyhold cottage and premifes then 
in his own pof'effiojt.** In fadl the 
croft y between which and the cottage 
and garden there was only a goofe- 
berry hedge, was in the actual oc- 
cupation of a tenant at the time. 
Yet held that the whole palTed under 
the defeription of ** all his copyhold 
cottage and premifes the words 
** then in his own pojpjfon*^ being 
merely a mil^ahen dclcripiion fol- 
lowing the millake of the furrender, 
tvhich mentions the cro/ty with the 
reft, as then being in his poffcflion. 
Goedright, LeJJh of Lamb, v . Peari , 

£. 49 G. 3- . . , 58 

Two being feised of undivided 
moieties, as tenants in common, in 
fee, qi'a*'‘e whether a devife by thf 
one of his half part to the other will 
carry the fee ? Hut at nny rate the 
fee did not pafs by a reftduary 
clauffi wher^iby the teftator, afici 
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feveral pecuniary bequeds, ordered 
the leafe of his houfe, with his fur- 
niture, to be fold, and all the rtfi 
and refidue to be divided, among It 
other prrfons ; and appointed exe- 
cutors : for fuch divifion of the r.Ji 
and refidue mufl: be intended to be 
made by the executors as fuch, and 
therefore confined to perfonal pro. 
perty, Behh v. Penoyre, ^.49 ^. 3. 

160 

4. After incroduflory words, as 
touching** the teftator's “ worldly 
eftatef* Sec. he devifed a cottage 
houfe. Sec, to A* and his heirs, and 
alfo gave to B.% whom he m^de hit 
executrix, ** all and lingular his 
lands, mefTuages and tenements ly 
her freely to he pojfijfid and enjoyed : 
held that the latter words, being 
ambiguous, did not pafs the fee 
againll the heir; but might mean 
free of incumbrances, or dirpunifli* 
able of wade ; and that the word 
efiate, in the introduflory claufe, 
could not be brought down into the 
latter didindt clauie. Geodrtghty Lefi 
fee of Dre<wry,v, Barron^ B, 49 G. 

ato 

Real Property hiay pafs under the 
defeription of “ perfonal edates*' in 
a will ; it being manifed from thf 
whole of the inilrument, aa by terms 
of dire£t reference to that defcrip- 
tion in ulterior dirpofidons of the 
fame real property, that fuch waa 
the devifor’s intention. Doe^ Lejfee 
Tofieldy V. Tofieldy E* 49 G. 3. 

146 

6. Where one devifes land to five 
trudees to fell and apply the money 
to certain ufes,and afterwards makes 
the fame perfons his executors; they 
do not take the land as executors, 
but SI densifies in tntft and joint Um 
naniSn Denney Lejfee ofi Bowyevy v. 

49 G. 3. 288 

See farther Executors, 2. 

7. A devife of all the refidue of the 
tedator’s money, dock,, property 
“ and ffe£isy of wh^C nature or 

ii 2 3 kind 
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** kind focver/* to ji, and 5 ., to 
*• be divided equally between them* 
•* (hare and fhare alike,*’ will.pafs 
real as well as perfonal eliate, where 
from other parts of the will ic ap- 
peared that the reftator had applied 
the words property and eff'eAe to real 
cilate. A 5 where be began his 
will by ftating, ** as to my money 
and effeiist 1 difpofe thereof as fol- 
lows/’ &c. ; and then proceeded to 
difpofe of parts of his real eflate. 
^nd again, having lands interlying 
with another’s lands, he dIreiSled the 
purchafe of the latter* if od'ered for 
fale, to be added to his other adjoin- 
ing property, Doe^ hejfte of Andrenjo^ 
V, Latnehiury, 49 3- 290 

S. A remote revcrfion of a fettled 
eftate will pafs by the general words 
of a reliduary claufe in a will* by 
which the tellator, having before 
devifed certain other real e dates in 
ilri^l fettlement, and given annuities 
for life to A, B, and C. ; which an- 
nuities he charged upon ** all and 
fingular his manors, lands, tene- 
ments and hereditaments, dec. not 
before difpofed of;” devifed •* all 
and iingular his faid manors, lands, 
&c. and other his real cHate fo 
charged <with and fubjedi to the faid 
three feueral annuities as aforefaid : 
although one of the annuitants had 
a prior life eflatc in the property, 
the revcrfion of which was in the 
tedator. For general words in a 
Tedduary claufe will carry every 
cflate or intered which is not ex- 
prefsly or by necefTary implication 
excluded from its operation ; and no 
Intention of the tedator to exclude 
the reverfion is necelTarily to t^e im- 
plied from the circumftance, that 
the charge of one of the annuities 
could not attach upon this reverfion, 
as the other two might; and the 
claufe will be condrued reddendo 
fingula fingolis. Doey Leffte of Earl 
and Count fs Cholmondeleyy v. fVtather^ 
^,yf 49^* 3- 3** 


9, Under a devife of land to a truftce 
and his heirs, out of the rents and 
profits to pay an annuity to the tef- 
tacor’s wife, and the overplus to his 
nephews ; and after his wife’s deatli, 
to the ufe of his nephews and the 
furvivor for their lives; remainder 
to the ufe of the trudee to preferve 
contingent ufes and edates, &c» 
during their lives ; and after their 
deccafes in truft for the heirs male 
of the body and bodies of the ne- 
phews ; and in default of fuch ilTue, 
then to the ufe of another in fee : 
Held that the limitation in trujl for 
the heirs male of the body and bo- 
dies of the nephews was executed by 
the (latute, and therefore united 
with the prior ufe executed in them 
for life; and that a recovery fuffered 
of the whole edate by tlic furvivor 
of the nephews after the death of 
the other nephew without idue, and 
after the death of his own ifTue, 

I bound the entail, and defeated the 
fubfequent limitation in fee. Doe^ 
Lfjfee of Terry y v. Colliery T, 49 G. 3. 

lo* Upon a devife to the teftator’s 
wife of all his wines, &c. for houfe- 
keeping, in addition to the fettlement 
he had made her upon his copyhold 
ellate ; and to his niece M, the rents 
and profits of his new inclofed free^ 
hold cow pa (lure clofe in North Col- 
linghum, during the life of his wire ; 
and to two nephews all his perfonal 
ellate, 10 be divided between certain 
nephews and nieces, and their fons 
and daughters: and after the deceafe 
of his njoifey he devifed to the fame 
two nephews all his furniture, plate, 
&c. and “«// bis copyhold eftates 
fvNorthtfsW South Collingham,” and 
ail other his perfonal ellate, to fell 
and divide among 11 his nephews and 
nie^ts, 3 cc. including T. B,y who, 
he declared* ihould be an equal 
(barer in this diviiion of bis real and 
perfonal ellate : held that extrinlic 
evidence could not be given, that 

the 
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the rettlement on his wife included 
a certain freehold clofe, midakeoly 
there enumerated as oi\c of fcvcral 
copyhold clofes fettled^ and which 
was in fadt intermingled with the 
copyholds, (ss were alfo Tome other 
freehold clofes, the bounds of which 
were no longer dilHngcilhable from 
the copyhold, and all of which free* 
holds were included in the fettle- 
ment;) for the purpofe of ftiewing 
that by the devife of all his copy- 
hold edates in North and South Col- 
lingham^ 2ft er his *wi/e^s decta/c, 
in trud to be divided, &c. the free- 
hold clofe in queilion pa (Ted ; as 
meant to include all his real edate 
»?; ftulment open his wife, and <iMch 
Jeitlement *was referred to in the firil 
devife to the wife. — 

And as the fettlement which vvas 
thus referred to in the former part 
of the will was not evidence for that 
purpofe, fo neither were other in- 
druments and papers, not referred 
to, admifiible for the fame purpofe; 
fuch as, I. A bond of the fame date 
with the fettlement, and in aid of 
it, fpeaking only of copyhold to be 
fettled; 2. The rough draught of the 
fettlement altered by the tedator ; 
3. A book indorfed ** Col}i»gha?n 
edate furvey,*' kept with the mu- 
niments of his property, and includ- 
ing the freehold in quedion, without 
didinguiihing ic from the copyhold 
clofes; and 5. A rental kept in the 
fame place, on which was indorfed 
by the tedator, that “ all the rents 
of the copyhold lands in North and 
« Stsuth Colhngbam^ &c, were fet- 
•« tied on his wife for life,''— r 
For there is no ambignicy on the 
face of the will ; the tedator having 
copyhold e dates in N^h and South 
Collingham to anfwer the defeription 
in it: nor is there any reference 
from the devife in quedion to the 
fettlement, but by conncAing it with 
the antecedent devife to the wife; 
and there is no fuch necedary con- 


nexion. Nor docs it follow that the 
tedator meant to devife the Jawe 
premi/es under the name of copyhold 
to the trudees as were ir tiled on his 
wife ; or that he was under the fame 
midake, that the clofe in queflion was 
copyholi, when he made his will, as 
when he made the fettlement or in* 
dorfed his rental : and therefore 
there is nothing appearing on the 
will to warrant a cond'u^u n of the 
word copyhold fo contrary tt) its or- 
dinary acceptation as to include the 
freehold in quedion. Doe^ Lejfc 
of Brow/it V, Brtrwn^ T, 49 f?, 3, 

441 

11. One, after deviling certain lauds 
to trudees and their heirs, to pay 
debts in aid of the perfonal eAace» 
devifed the forplus, and all his other 
lands, &c. to his id, ad, 3d, and 
other Cons, fuccefTively, for life ; with 
fuccedive remainders to trudees and 
their heirs, to prefTye iubfequenc 
edates during the lives of the fcveral 
tenants for life; with feveral re- 
mainders fuccelTively to the fird and 
other Tons of the bodies of the tef- 
tacor's feveral fons in tail male ; 
with like remainders to his daughter 
S, for life, to trudees. See. and to 
her drd and other Tons, fuccedlvely, 
in tail male : with a provifo, that 
each of the tedator’s fons, as be 
came into pofledion, might from 
time to time grant or appoint all or 
any part of the lands whereof he 
fhould be fo feized and podefTed /a 
trufees, on trud by the rents and 
profits to pay a jointure to any wife» 
See. for the term of each fuch nAjife*s 
natural life only. There were alfo 
powers by deed charge the lands 
with portions for daughters and 
younger children, and 10 leafe for 
21 years. 

The elded Ton, having married, 
by deed, reciting the will and power, 
conveyed certain of the lands to 
trufieee and. their heirs » on tru.t by 
the rents and prodts to laife and 
Z a 4 pa/ 
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pay a jointure to his wife during her 
cultural Itfi only \ and charged the 
lands with portions (or younger 
children, if any ; which deed alfo 
contained a covenant for quiet en- 
joyment during the *wifds life : helJ 

‘ that by fuch deed the trujlees took a 
fee. Wykham v, Wykham, M, 50 G. 3. 

458 

12. A devife to the tcftator*s wife, of 

** all his property both perfonal and 
real for ever,” palTes the fee in the 
real eflate: and the devifor’s intent 
to ufe the words in a more re(lri(5bed 
fenfe is not fliewn by a fubfequent 
claufe of the will, whereby, after 
her deceafe.^ he gave aa additional 
annuity to a perfon to whom he had 
before given a fmaller annuity pre- 
ceding the devife to the vvife. Doe, 
Leffet of the 'Barone fs Lady DacrOt v. 
Roper, M. 50 C. 3. 518 

13. Under a devile to A, for life; 
remainder to iruftees to preferve 
contingent remainders ; remainder 
to the Hr(t and other Tons of A. fuc- 
celTively in tail male ; with like rt- 
mainders to B. and his Tons ; with 
remainder to the right heirs male of A, 
for ever\ thefe lad words are words of 
limitation, and not of purchafe, not- 
wichdanding the prior ellates given 
to the Tons of A. and their ifTuc 
male, which are not of thimfelves 
fuiHcicnt to indicate an intention in 
the tedacur to ufe thofe words difFe- 
rcnily from their legal (ignification ; 
particularly as fuch words might, in 
certain events, operate to advaace 
the general intent of the tcdator,and 
let intq the fuccefTipn fomc male de- 
feendants of A., who might be ex- 
cluded from taking under the prior 
lipii^iions to his Hrd and other Tons 
in (Ail male* And fucji ultimate 
limitation to the heirs male of A, to 
whofin a pfecetjerA edate for life was 
giv^fl, op(;rating tp give him an 
edaU tdil male ip remainder, fuch 
devife Upfes by his death before the 

JDoe, of Alhiniarle 


Earl of Lindje^ v . Colyear* M 5 o G. J • 

4. A devife of all the red and refidue oi 
the tedator’s edate in the manor and 
lands of Bantry, See, not already fet- 
tled on his elded fon Simon's mar- 

(except ihoff parts of it he- 
(ore devifed to his (fecond) Ton Ham 
milton,) together with all remainders 
and reveriions of the faid lands fet- 
tied on the faid marriage, to his elded 
fon Simon and the heirS of his body ; 
and for default of ilTue of Simon, then 
he devifed his faid entire edare of 
Bantry to his fon Hamilton in tail, 
ivith remainJers over; lapfes by the 
death of Simon in the lifetime of the 
tellator, and the relidue pafTes to 
immediately on the death 
of the telbtor, though Simon left 
ifliie. Hamilton White v. Warner, 
Lejfee of Richard White, M. 2 z G, 3* 

55 * 

5. A tedator devifed one of three 

edates to trudess and their heirs, 
until his nephew Thomas, fon of his 
brother William, fhould attain 2T or 
die ; and on his attaining 21, to the 
faid Thomas for life fa ns wade; and af- 
ter the decermin«tion of that edate, 
to the trudees during Thomas's life 
to preferve contingent remainders. 
See,; and after the dcccafe of 
mas, to all and every the fin and fins 
of the body of Thomas, fizerally and 
/uccejpveh one after another, in prio- 
rity of birth, &:c.: and for default of 
SUCH ijfue, to the irullees until his 
nephew John, fon of his brother Sa^ 
muel, (hould attain 21 or die; and 
in cafe fohn attained 2 1, then to him 
for life, Ians wads ; and after the 
determination of that to the 

irudccs, during John's life# to pre- 
ierve contingent remainders ; and af- 
ter bis deceafe, to all and every the 
fpo and fona of the body of Jol^n, 
feverally and fucceOivelv ope after 
another, in priority of otrih, Sec , ; 
and after the determinadon of that 
eflata (or, as it Hood bpre in the 

limitation 
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Itntkatlon of one cf the other e dates 
and for default of fuch ifTu?,*’) 
to ihc trudcfs, until his ncphew5.//^. 
(houM attain 2 i or die, &c. : and fo 
repeating all the former limitations 
as CO S, IV. and his Tons; and the 
like with refpert to a fourth nephew, 
and his Tons; concluding — and 
for default of such ijfue^ 10 the lef 
lator’s brother Jo/ipb for life, fans 
wade ; and after his death, to his Ton 
*]ofeph ar.d» his heirs. The teftator 
repeated the fame fet of Hndtations 
twice more, wi:h refpe^l to two other 
edates, only varying the priority of 
his four fird named nephews in the 
dif| >oruion of them ; but concluding 
after each let of limitations to thofc 
four nephews, with the fame devifes 
to his brother for life, and to 

Jc/epiy^ fen in fee. 

I'he nephews Jbomas (the heir at 
law) and IV. had ilTuc male bAer 
the tedator^ death, but none of the 
nephews had any fon born during- 
the tedatorS hfetiine, Held th.u the 
tour firil mentioned nephews and their 
fons only took edates for life reAcc- 
lively, for want of words of limita- 
tion or ocher tantamount words; the 
words, **for dfuult f such tfui/* 
meatiing for default of fn or fons^ 
&c. Fohtr and Others v. Lord Rom- 
hty^ M» 50 G. 3. 594 

1 6. A devife to S> Af., the fon of 2 \ iV,, 
for life ; remainder to irudees* &c. ; 
remainder to the fird and other fons 
of the body of S. N., and the heirs 
male of their refpeiflive bodies ; and 
for default of fuch iffue^ to the ufc of 
all and every the daughters of ^he 
body of S. N’ begotten or to be be- 
gotten ; and for default of fuch iffue, 
to the right heirs of T. A', for ever, 
T. N> died leaving iifue S. N* and 
two daughters. Held that ^he daugh- 
ters took only eilates for their lives. 
Dennii Lejfee of Btiddin and Mary his 
fVs/e^ V. PagSf 24 G. 3. , 603 

17* Under a devife of a manfionapd fa- 
mily e(late to feveral fuccei^vely for 
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life and in tail ; with a provlfo that 
whacever perfon (hould, by virtue 
of the will, become poflelTed of cr 
cntiiUd to the ellate fhuuld, from 
th^ time he became fo poEeiTed, take 
upon himi'elf the furnamc of Thel* 
nsjalU and make the manfon his ufuat 
and comm m plan of abode and refi^ 
dence: held that a tenant in tail in 
remainder fiicceeding to the poiief- 
fion, who had alfo become ieir at 
/aw to the ceilator, fmee his death, 
not bein^ found to have had notice 
of the will of her anceftor contain- 
ing fuch condition, her title could 
not be impeached by the remainder- 
man over, who brought ejedmenc 
after her death againil her hu/band, 
by whom ihe had KFue which died 
bftAire hert (he having alfo in faA 
fufiered a rccoveryabout four months 
after (he came of age, within which 
period it was contended that (he 
ought to have complied with the 
condition of refidence to enable her 
to make a pood tenant to the prae- 
cipe. Doe, d, Kentick and Others, v. 
Lord Wm. Beauclerk, M. 30 G. 3. 

f>S7 

18. A tedatordevifed one edate to lus 
wife for life, and after her deceafe 
CO his daughter Mary and the heirs 
of her body begotten or to be begot- 
ten, as tenants in common, and not as 
joint tenants ; buti( fuch iifue (hould 
die before he, (he, or they, attained 
2I, then to his fon yo/ephin fee : and 
then he devifed another edate to his 
^ife for life, remainder to his fon 
yftph and to the heirs of bis body 
begotten cr to be begotten ; but if 
he died without iffac, or -fuch idue; 
all died before he or they attained 
21, then to his daughter M<9/7 and 
the heirs of her body begotten or to be 
begotten; fuch iffue, if more than 
one, to cake as tenants in common : 
Held that the daughter Mary only 
took an edate for hfe in the drd 
edate, with ren^ainder to all her 
^hildrcQ etjually as purchafers. DO0 
d. Strong 
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-ctf DISTRESS. 

d. Sfrojtg and Others^ v. Gojf', 

5c G. 3. 668 I 

DISTRESS. 

Sfc Landlord and Tenant* 
♦Where one, who entered under a war- 
rant of dillrefs for rent in arrear, 
continued in pofl'enion of the goods 
upon the premifes for 15 days, dur- 
ing the four lad of which he was re- 
moving the goods, which were after- 
wardsfold under thedidrefs; held that 
at any rate he was liable in trerpafs 
quare claofum fregit for continuing 
on the premifes and diflurbing the 
plaintiff in the pofTeflion of his houfc, 
after the time allowed by law. IVin- 
Urhaurnt v. Morgan, T* 395 1 

ECCLESIASTICAL CORPORA. 

TION. 

Corporation. 4. 

EFFECTS. 

See Devise, 7. 

EJECTMENT. 

1. An inclofure made from the lord’s 

waftc by a copyholder 12 or 13 
years before, ^nd feen by the Rew- 
ard of the fame lord from time to 
time, without obje^llon made, may 
be prefamed by the jury to have 
been made by licence of the lord ; 
and eje£ltnent, if foprcfumed^lies not 
againfl the tenant as a trefpafTer, 
without previous notice to throw it 
np. Doe, Lejfee of Foley, v. l^'ilfon, 
i:. 49G. 3. k 6 

2. A leafe of lands by deed, fince the 
new ilile, to hold from the fead of 5 /. 
Michael, mud be taken to mean from 
Nevo Michaelmas, and cannot be 
fhewn by extriniic evidence to refer 
to a holding from Old Michaelmas : 
and a notice to quit at Old MichaeU 
mas, though given half a year before 
New Michaelmas, is bad. Doe^ Lejfee 
of Spicer, v. Lea,^ T. 49 G. 3 . j 1 2 

s. Where a preferipcive ecclefiadical 
^ corporation of Vicars choral of the 


cathedral of Chichefier had, befidrs 
other eflates in common, four vica- 
rial houfes with their appurtenances, 
which had always been appropriated 
to the feveral ufe and refidtnce of 
the four vicars ; and by ancient cuf- 
tom, upon every vacancy the vicars, 
according to feniority, made their 
option 0^ taking in feveralty any one 
of fuch vicarial heufes with the ap- 
purtenances ; of wl^ich option an en- 
try was iurdc in the corporation aft 
book and figned by the vicars : held 
that a new vicar, having made an 
Option, which was entered* in the 
book and (l^ned by all, to take one 
of the vicarial houfes, with certuin 
appurtenances, then in the pofleffion 
of y. S.t which were not all the ap^ 
purtenances formerly annexed to and 
enjoyed with the fame houfe by his 
predecedors ^herein, could not main- 
tain an ejeftment for the other ap . 
purtenances, fuch as part of the an- 
cient garden which had been leafed 
off by the corporation before his ap- 
f^intment. For fuppofing him en- 
titled to make an option of the entire 
premifes, and to have it entered in 
the aft book, as again d the corpora- 
tion ; yet no fuch option having been 
made and entered in the aft book, 
according to the cuRom, he had no 
feparate legal title to the premifes 
in qucRion, on which he could main- 
tain an ejeftment. Goodtitle, Lejfee 
of Miller, Clerk, v. Wilfon, 49G.3. 

3H 

Where an old mortgage term of 
1000 years, created in 1727, was re- 
cognized in a marriage iettiemenc 
by the owner of the inheritance in 
17^1* by which a fum was appro- 
priated to its diicharge ; and no far- 
ther notice was taken of it till 1802, 
when a deed, to which the then 
owner of the inheritance and the re- 
prefentatives of the cermors were 
parties, reciting that the term was 
Rill fubfiRing, conveyed it to others 
tofecare a mortgage; held chat it 

could 
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could not be prefumed to have been 
furrendered agamil the owner of the 
Inheritance, who was iniereftcd in 
upholding it. DoCt Ltjfte of Graham^ 

V. Scotty M, ^oG. 47^ 

5. A poffcflion of crown land com- 
mencing at lead 55 years ago by en- 
croachment on the crown in* the lime 
of the leffor of the plaintiff’s father, 
maintained by the father till hts 
death, 19 years ago, and afterwards ] 
continued for two years by his wi- ! 
dow, when the defendant obtained 
the pofl’efllon, would be fudicient 
evidence for the jury to prefume a 
grant from the crown to the leflur’s 
father, if the crown were capable ot 
making fuch a grant ; in order to 
fupporc a demife in ejedment from 
the eldcft Con and heir of fuch hrft 
poffeflbf, againft the defendant who 
had no apparent title, and whofe 
pofTeilion was not defended by the 
crown, nor found to be by licence 
from it. 

But it appealing, upon a fecond 
trial# that by the liar. 20 Car. 2, 
c, 3. all future grants of land by the 
crown in the forcil of Dean, within 
which the land in qucilioi^lay, were 
avoided, and confequently no pre- 
fumptioit could be made of a valid 
grant; the leflbr of the plaintiff, 
who can only recover in ejedfment 
by the ftrcngih of his own tide, was 
held not entitled to recover even 
againft a ftranger, whofe pofl'effion, 
adverfe to him, was not defended by 
the crown. And this, notwiihftand- 
ing a part of the premifes waa firft 
held by the Icffor’s father 60 years 
ago ; and by the ftat. 9 3 * c. 16. 

the fuit of the crown is barred after 
acontinoing adverfe poffellion for 
60 years under the original trcfpaf- 
fer ; For from the death of the fa- 
ther 19 years ago, the pofTcffion 
was adverfe to his heir, the leftbr of 
the plaintiff; or at leaft the defend- 
juit’s polTeiDon for the laft 17 years 
was adverfe ; and the aft of Get. 3, 
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does not give a title to the Srft 
wrongful poftelTor and thofe claiming 
under him, but only bars the reme- 
dy of the crown ^igainft them after 
60 years continuing adverfe poftef- 
iion by them ; and as it does not re- 
peal theftat. 2 oCar. 2. c. 3. nopre-' 
fumption of a grant to legalize the 
poffelTion of the IclTor’s father for 
the firft 41 years, on which alone 
the lefTor’s claim could be founded, 
can be made againft that ftatute. 
And the jury, it feems, may pre- 
fume that the pofTefBon of the leftbr’s 
father for the firft 41 years, and 
that of the defendant (adverfe to the 
heir) for the laft 17, were both le- 
gally holden by the licence of the 
crown. Goodtitle, Lejfee 0/ Parker 9 
V. Bald'win, M» 50 G\ 3. 488 

6. Where houfe and land are let to- 
gether to be entered upon at dif- 
ferent times ; and it do not appear 
from the terms of the demife from 
what time the whole is to be taken 
as let togeiher ; it is a queftion of 
fa^ for the jury, which is the prin- 
cipal, and which the accelTorial fub- 
je£l of demife# in order for the judge 
to decide whether the notice to quit 
the whole were given in time. Doe» 
on the demife of Heapy^ v. Howard, M. 
50 G. 3. 498 

ELECTION COMMITTEE^ 

See Costs, 2. 

EMANCIPATION. 

See Settlement from parents, 

2. 

ESCAPE. 

I. A£lioQ lies upon the flat. 440/0. 3. 
r. 23. / 4. by a common informer 
fuing for himfelf and the king, to 
recover a penalty againft the iheriff 
for the mifeondu^ of his bailifiP, in 
wilfully fttflPering a feaman to go at 
large who had been taken out of the 
king's fcrvice by arrefton civil pro- 

ceU» 
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ceffjOn which he aftenvaHs was hail- 
ed, inllead o^ delivering him over to 
the charge of a properr mval officer: 
the ftdtute, nhich f^peaks of Iherifl's, 
gaolers, or other ojfhers arreHing, ap- 
prehending, or taking in execution 
iuch feanien, or in whole cuftody they 
may be, and who are made liable 
for thci»* pfeape, meaning by ** other 
ojicers'* fuch as may be charged 
with the execution of criminal war- 
rants agaicfl fuch feamcn, rr to 
whom any procefs may properly be 
dirc<^cd for their arreft, detentior, 
or difeharge; and not the inferior 
officers of the fherifF. And the fhe- 
rifF may be charged in fuch action 
for wrongfully and wilfully permit- 
ting the efcapr, Sturmy q. t, v. 
Smith, E* 49 G. 3. 25 

2. A plea to an aflion againd the 
marllial for the efcape of a prifoner 
in cullody 6or a debt, after dating 
the return of the prifoner into cul- 
tody after fuch efcape, before ac- 
tion brought &c. ; ought to (hew a 
detention of him by the officer dowir 
to the commencement of the ailion, 
or a legal difeharge from that de- 
tention : and therefore though the 
plea only dated that, after the re- 
turn of the prifoner iiicocudody, the 
defendant did thereupon thejj and 
afteruoards keep and detain the faid 
prifoner in his cullody in execution, 
under and by virtue of the faid com- 
mitment, &c. ; and the replication 
traverfedi that after the prifoner’s 
return, the defendant did keep and 
detain him in cudody in execution 
^c., in manner and form as dated in 
(he plea ; a detention do^n to the com^ 
fnencemtnt of the a 3 ion% or until a le- 
gal diicharge from fuch detention, 
is vinqally implied in the plea» and 
iirctu<lcd in the traverfe ; and thete- 
lore the plea ia negatived by ftiew- 
iefg in evidence, that after the pri- 
fbaer’s return he again efcaped and 
died out of eododiy. Chambers v. 
Jones^ Sr. 49 G 3. 40^ 


ESTOPPEL. 

Devifees of contingent remainders in 
a copyhold, not being in the fcifin, 
cannot make a furrender of their 
intered ; nor will fuch a furrender 
operate by edopprl againd the par- 
ties or their heirs. Doe^ Lejfee of 
Blackfell and Others ^ v. Tomkinsy E* 

49 135 

EVIDENCE. 

See Augmented Curacy, i. 

Trespass, 7. Venue, i. 

Witness. 

1. Notice of the delivering out to fub- 

feribers the numbers of the Boydell 
Sbakefpeare% through the medium of 
a newfpaper, was held not to be 
brought home to a fubferiber, with- 
out (hewing that he was in the habit 
of taking in fuch newfpaper. Ey 
Lord Elienboroitgh C. J. Boydell v. 
Drummond t E, 49 G, 3. 144 

2. In trefpafs for didraining goods in 

fatisL^lion of a rate in nature of a 
county rate, made by corporate juf- 
tices with an exclufive commidion of 
the peace, by virtue of dat. I3 G. 2. 
r. 18. the court will not inquire into 
the necefficy of making fuch a rate, 
nor as to the application of corpo- 
rate funds fufficient for that purpofe. 
Weather head ye , Drenjoryy Em 49 3. 

XbS 

3* The enfranchifement of a copyhold 
may, upon proper evidence, be pre* 
fumed even againd the crown. And 
where a furrender had been made to 
churchwardens and their fuccedbra 
in 1636, without naming any rent; 
but in 1649 the parliamentary furnjey 
charged the churchwardens with td. 
rent, under the head of freehold 
rent ; and there was no evidence of 
any different rent having been paid 
fince that lime, and recdpul had 
been i 6 t it, as for % freehold 

rent, by the fleward of the manor; 
held thi^ was evidence to be 
fubmiUed 
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fobmittcd to a jury, on which they 
might prefume a grant of cnfran- 
chifement ; alchougn the manor had 
continard out in ieafe from before 
1636 to 1804; and though a tablet 
of parochial benefadions, at lealt as 
old as i6)6» which was fufpended 
in the partfh church> noticed the 
gift of the copyhold by furrendert 
but did not notice any enfranchife- 
ment of it. Roe, Ltjffeg q/ John/bn^ 

V. Ireland t y. 49 G. 3. 280 

4. In caic againil a judgment creditor 

for malicioufly fjing out an alias ft. 
fa. after a fufficicnt exscution levied 
upon the plaintI(F*s goods under the 
firft fi. fa. held that the (heriff’s re- 
turns indorfed upon the two writs> 
(which writs had been produced in 
evidence by the plaintiff as pare ftf 
his cafe,) wherein the fheriff ftated 
that he had forborne to fell under 
the firfl, and had fold under the fe- 
cond writ, by the requelt and with 
the confent of the now plaintiff, were 
prima facie evidence of the fads fo 
returned ; credence being due to the 
official ads of the fh'jriif between 
third perfons. Gyjfbrd v. IVoedgate^ 
T . 49 G. 3. 297 

5. Where a witnefs admitted herfeii 

to have been connededwich different 
men, and the judge thought it im- 
material to hear vvitnefles tendered 
by the defendant to Ihew her con- 
nexion with other perfons ; as lead- 
ing merely to the fame conclufion as 
to her charader; the court being 
fatisfied chat this could have had no 
influence on the verdid, refufed a 
new trial on that account, The King 
V. Teal, T, 49 G, 3. 311 

6. A leafe of lands by deed, fince the 
New Stile, to hold from the feafl 
of St, Michael^ muli be taken to 
mean from New Michaelmas^ and 
cannot be (hewn by extrinfic evi- 
dence to refer to a holding from OA/ 
Miehoihtis : and a notice to quit at 
did Miekaelmtti^ though giv«n half 
m year before N^¥ Mifhutlmati^ is 


bad. Dee, Leffee of Spicer, v. Lea, 
r. 49G. 3. 3:2 

7. An order of removal, executed and 
unappealed againll, is conclufive as 
to the fettlernent’ of the pauper at 
the time of fuch order, even as be- 
tween third parifhes no panics to the 
former order. The Ktng v. The 
Inhabit a 7 it 5 of Corfhain, T, 49 G- 3- 

388 

8. Upon a devife to the teflatoi ’s wife 

of all his wines, Scz. for houl'ekeep- 
ing, in addition to the ftilement he 
had made her upon his copyhold 
ellate ; and to his niece M, tne rents 
and profits of his new inclofed free,- 
holdc.0^ pailure in Collingham, 

during the life of his wife ; and then 
to two nephews all his pet fonal cfLskic, 
to be divided between certain ne- 
phews and nieces, and their fons and 
daughters : and after the deceafe of 
his wife, he devifed to the fame two 
nephews al! his furniture, plate, Sec, 
and “ all his copyhold cdAtes in North 

I and South Collinghamf' and all other 
his ferjonal eftau*, to fell and divide 
amonglt his nephews and nieces Src., 
including T, D, who, he declared, 
fiiould be an equal fiiarer in this di- 
vi/ion of his real and perfonal efUtc: 
held that extrinfic evidence could 
not be given, that the fetilement on 
his wife included a certain freehold 
clofe, miflakenly there enumerated 
as one of fevcral copyhold clofes fee. 
tied, and which was in inter- 
mingled with the copyholds, (as 
were alfo feme other freehold clofes, 
the bounds of which were no longer 
dillinguifhable from the copyhold, 
and all of which freeholds were in- 
cluded in the fettlement;) for the 
purpoTe of (hewing that by the dc- 
vife of ** all his copyhold cflaies ia 
North and South Qollinghamf^^ esffer 
his n»ife*s deceafe, in trufi to be di- 
vided, &c. freehold c\Qfa in qctef- 

tion paded ; as meant to include all 
his real efiStt* in fettlement-, upon' hi-f 
wife, and which fetfUtnent was re- 

fsrrtd 
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EVIDENCE. 


firnd to in the firft devifc to the 
Wife. 

And as the fettlement which was 
thus referred to in the former part 
of the will was not evidence for that 
purpofe> fo neither were other in- 
ilruments and papers, not referred 
to, adroiffibie for the fame purpofe ; 
fuch as, I . A bond of the fame date 
with the fettlement, and in aid of it. 
fpeaking only of copyhold to be fet- 
tled ; 2. The rough draught of the 
fettlement altered by the tedator; 

A book indorfed ** Collingham 
cllate furvey,’* kept with the mu- 
niments of his property, and includ- 
ing the freehold in quedion, without 
didinguifhing it from the copyhold 
clofes ; and 5. A rental kept in the 
fame place, and on which was in- 
dorfed by the tedatcr, that ** all the 
“ rents of the copyhold lands in North 
•• and ^outh Collingham, &c* were 

fettled on his wife for life.** 

For there is no ambiguity on the 
face of the will ; the tedator having 
copyhold e dates in North and South 
Collingham to anfwer the defeription 
in it. Nor is there any reference 
from the devife in quedion to the 
fettlement, but by conneding it with 
the antecedent devife to the wife; 
and there is no fuch necedary con- 
nexion. Nor does it follow that the 
tedator meant to devife the fame pre~ 
tni/fi under the name of copyhold 10 
the trudees, as were fettled on his 
wife ; or that he was under the fame 
midake that the clofe in quedion 
' was copyhold when he made his will, 
as when he made the fetllement or 
indorfed his rental: and therefore 
there is nothing appearing on the 
will to warrant a condrudion of the 
word copyhold fo contrary to its or- 
dinary acceptation as to include the 
froMd in quedion. Dor, LeJUee 
of Bromon^ v. Brown, T* 49 G. 3. 

. 44 * 

9. Under what arcamdances a grant 
or licence from the crown to hmd or 


occupy crown land may be prefuened. 
See Ejectment, 5. 

10. Evidence of fee Fine, i. 

11. A'certain paper being found along 

with other papers relating to the 
private concerns of the perfon lad 
feifed, after his death, in a drawer 
in his houfe; which paper purported 
to be the will of a perfon anfwering 
the defeription of his grandfather, 
made in 1738, but which was found 
cancelled, and noevidrnce was given 
of its ever having been afled upon, 
or probate of it taken out ; is yet 
evidence of its recognition by the 
party lad feifed, as the declaration 
of his ancedor concerning the dace 
of his family^ fo as to let in the con- 
tents of it for the purpofe of ihew- 
ing chat that ancedor acknowledged 
a brother of the name of 'Thomas to 
be older than another brother of the 
name of WiUiam\ aduming the jury 
to be faiished of the fa£t, that the 
paper fo found was kept there by the 
perfon lad feifed with a knowledge 
of its contents, and that no impo- 
iluon was praDifed. Dot, Ltfftt rf 
John/on, v. tht Earl of Pembroke^ M. 
joG. 3. ^ 504 

12. In an adlion for a malicious profcw 
cution, the copy of the original roll 
or record of acquittal given in evi- 
dence, dated the finding of the bill 
of indiftmenc againd the now plain- 
tiff B» jR.f Ahe procefs to bring in 
the party, her appearance, and plea 
of not guilty in Mich, term, and the 
joining of ilTue in the fame court ; 
and then it dated the venire facias 
juratoi'es returnable in Hilary term, 
and the diftringas juratorcs, by which 
the iheriif is commanded to have the 
jury before our /aid lord' the king at 
Wedminder,v/v Wednefdaya^jrr^rr 
15 days from Eader, or before the 
Lord Chief Juftice if he fhould come 
before that time, i, e, on Toefday next 
after the end of the term ( Hilary) , at 
Wedtninder, &c. in thagreeu hall of 
pleas then I and then after giving a 
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day in bank to the profi^Cfitor and 
defendant, it proceeded-— on which 
day, viz. cn Wednefday mxt after 15 
dayt^ vffr. befirteur faid lord tbe kingt 
at IV, ^ came the parties; and the 
Chief Jullicc before whom the faid 
jurors came to try, &c. fent here his 
record (which is the nid prius re- 
cord) tn'iheje words ; (which arc the 
words of the peftea iridorfed on the | 
nifi prius record ;) viz. afterwards , \ 
an the day, tund at the place laji wtth- \ 
in mentioned, before the Chief Juf. j 
tice. Sec. and fo it proceeded to fet 
out the trial, and the verdidl of not 
guilty; (which Is the conclufion of 
the poftca on the nifi prius record 
fent into the court in bank by the 
Chief Juflice:) apd then the ori- 
ginal roil proceeded — Whereupon, all 
the premsfes being feen by the court of 
ou*- faid lord the king now here, it is 
coiihdered and adjudged by the faid 
court now here, that Ai. W. ( the now 
pUintift') do depart herewithouc day, 
&c — 

The form and component parts 
of the original roll, or record of ac* 

J |uiccal, being thus underdood ; it 
ollows (hat t.he words of the podea, 
** afterwards, on the day and at the 
place lajt within mentioned,** dated 
in the indorfement on the nifi prius 
record, as feat by the Ld. Chief Juf- 
ticc into the court in bank, refer to 
the day and place laJl mentioned in the 
dijlringai juratores let forth in that 
record ; namely, to ** Tuefday neM 
after the end of the term, 
{^Hilary) at Wtftminfttr, &c. in 
the great hall of pleas there ;** 
which was the day and place at nifi 
prius given ; and not to the IVed^ 
nefday next after 15 days, See. before 
$ur /aid lard the king at W.'f* which 
was the return day in bank in the 
fubfeqaenc term, and confequently 
after the trial was had ; though the 
ftatement of this return day inter- 
vene! on the roll between the dace- 
Kent of the day and place given to 


the jury in the didringas, and the 
datement of the podea indorfed on 
the nifi prius record as fent in by the 
Lord Chief Jufiice.— 

And as by the roll it apeared that 
the trial was at nifi prius, and the 
judgment of acquittal in bank ; it 
was therefore held not to prove an 
allegation in the declaration, that 
the defendant (the now plaintiff) 
** on Wednefday next after 15 days, 
“ &c. in the court of our faid lord the 
“ king, before the king him/elf, at W* 
before the Lord Chief fufiice af^ 
figned to hold pleas before the 
** king himfclf, &c. W, J. being 
afiociated with him, &c. whs in 
** due manner and according to the 
** due courfe of law by a jury of the 
faid county olM. acquitted. Sec. ;** 
which allegation fuppofed the trial 
to have been in bank on the return- 
day there given. Woodford and sMary 
his Wife V. AJhley, M. 50 G\ 3, 508 

13. A rated parifhloner not being 
bound, upon an appeal touching the 
fettlement of a pauper, to give evi« 
dence again (I his own parifii, the op- 
pofite parilh may give evidence of 
his declarations as to the fa^s in 
ifliic; the weight due to which mull 
depend upon his means of know- 
ledge as to the fails fo declared, and 
the genuinenefs of the declarations, 
to be colleiled from rircumilances. 
The King v. The Inhabitants of Hard* 
wick, Af. 30G. 3. 

14. Where the plaindlF declares on a 
covenant in a deed, Hating fuch co- 
venant by itfelf in its own abfolute 
terms, it feems that the defendant 
may give in evidence on non eft 
fadum, that other parts of the deed 
in their legal effea qualified the ge- 
nerality of the covenant declared on, 
Howell V. Richards, M. 50G.3, 633 

EXECUTORS. 

1- A fee does not pafi by a refiduary 
claiife in a will, whereby the tefta- 

(or» 
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tor, after fevcral pecuniary bequefls, 
ordered the Icafe of h\s houfe, with 
his furnijure, to be fold, and all the 
rejl and refidue to he divided amongft 
certain perfons; and appointed exe- 
cutors: for fuch divifion of the reft 
and refidue muft be intended to be 
made by the executors t as fueb^ and 
therefore confined to ptrfonal pro- 
perty. Behb V. Penoyre, E, 49 G. 

16c 

2. Where one devifes land to five truf- 
tces to fell and apply the money to 
certain ufes, and afterwards makes 
the fame perfons his executors ; they 
do not lake the land as executors, but 
u^deitjeesin and joint tenants. 
And at any rate the cafe is not 
helped by the ftatute 21 //. 8. c- 4* 
fo as to pafs the whole eftatc upon 
prodoaion of a conveyance purport- 
ing to be executed by the five, but 
the execution of which by three only 
could be proved. But taking it to 
be a conveyance by the three only, 
it would fever the joinftenancy and 
convey 3*5ths of the eiUtc to be 
held in common with the two re- * 
iHAining parts. Denne, Ltfee tf 
Boviyer, v. Judge % 7 . 49 G- 3. 288 

FINE, 

Where a fine was levied of Michael- 
mat term, relating to the 6th of No- 
vember, though in fa6I levied on the 
8th ; it is fufficieiit evidence of the 
feifin in fa6t of the cognizor at the 
time of the fine levied, that a writ 
of poffefilon after a recovery in cjedl- 
ment was executed on his behalf on 
the evening of the 6th, by the offi- 
cer’s entry on the land and claiming 
it for the cognizor, but without any 
aft^al change of the tenant in po/Tef- 
fton, who afterwards paid rent to 
the cognizor. And fo it feems the 
receipt by a lawful poffelTor of rent 
due after a fine levied, for a period 
antecedent to fuch fine, is prima fa- 
cie evldencci if no covin appear^ of 


his po/Teflion during the period for 
which the rent is received. Dof, 
Lejfiee of Ofoorn, v. Spencer, M. 
S0G.3. 495 

FORl-,IGN JUGDMENT. 

Evidence of an account llaicd, whercSv 
the defendant admitted a certain 
balance due t6 the plaintifF, is not 
done away, but confirmtd in lupport 
of an afi'.ii.i fit, by evidence of a 
foreign juJ^ment rcjovered by the 
plaintiff for the fame fom, with a 
ftay of execution for fix m jnihs to 
enable the defendant to prove a 
counter demand, if he had any: and 
the plaintiff not havirg dvclared till 
j after that period, it was held no ob- 
jt'Ction that the wilt was filed cut and 
the dcfend.int arrefted before. Hall 
V. Odber, K, 118 

FRAUDS, Statute of, 29 Car, 2, c. 3. 

I. If it appear to have been the un- 
derilanding of the parties to a con- 
irafl, that it was not to be com- 
pleted within a year, though it might 
be and was in fad in part performed 
within that time, it is within the 4tb 
claufe of the (latute of frauds ; and 
if not in writing figned by the party 
to be charged, &c., it cannot be en- 
forced againfi him. And hisfignature 
in a book inti tied Shaktjpeare Tub- 
feribers, their fignatures,’* not re- 
ferring to a printed profpedus which 
co.itained the terms of the contrad, 
and which was delivered at the time 
to the fubferibers to the Boy dell 
Shake/peare, cannot be conneded to- 
gether, fo as to cake the cafe out of 
the (Utute, as fuch connexion could 
only be elfabliihed by parol evi- 
dence. Boydell v, Drummond, E» 
49 G. 3. 14* 

3. A cootrad by the owner of a clofe 
cropped with potatoes, made on the 
. 3 1 It of November, to fell to the de- 
fendant the potatoes at fo ntuch a 
fack; the defendant, to get them 

^out 
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out of the ground immeJtately ; U not 
a contra A for any tnunji in lana 
within the 4ih rev.'tion of the ilatute 
of frauds ; but the Time as if the po- 
tatoes, which had done growing and 
were ro be taken up innmediately, 
had been fold in a warchoule, from 
tvhei ce they wer^^' to be removed by 
the defendant. Farker v. Stamlanii^ 

7 *. .^9 G. 3. 36Z 

FREIGHT. 

1 . Freighters cV^artered a foreitn fhip 
10 take a cargo from London t ^ St 
Peterjhufgh, and to lond a cargo tht'rc 
' and imtnediately return t<i Lonr.on 
paying fo much freight per con : .<» d 
it was covenanr^d thai if politic^! 
or oihf r circumlhnces Ibould p e 
vent ihf* <h«pping a return cargo, o* 
dif charging /Ae out "ward cargo^ the 
freigluorfi might detain the ih’p it 
St. F. for /5O running da>8; and 
that time e'apfed v\ithout the out 
ward cargo beirg delivered, and 
confeqnenily without the return car- 
go being put on board, the majter 
jhould le nt IPerty to return to Lon 
don, and the freighters jhould pay him 
2500/. immtaiarely upon the arrival 
of the (hip at London. Tne freight' 
cn then procured a policy of infi- 
ranee, wherc^'V the underwriters 
agreed to pay a tftal A/*, tn cafe the 
fhip nvas not ailovoed iy the Ruffian 
Government to load a cargo at St, P 
on the chartered loyage. In faA the 
RuJJian Govemmenr, when the fhq 
arrived ai St. P., prifun.ing tf'at the 
cutftvard cay go fwas Urjiilh, tefujia 
P'eyrmtJJion to tinload hcr^ nnd corde- 
qio ntiy flii cuuld not take in a RuJ c 
(tan cargo ; on which the mailer, 

a iog for the procc'-drd im 

lately to Stockholm^ where, after 
(lifpofing of the outward cargo to 
difadvantage, he brought home a 
Swdi/h car go to London ^ and earned 
ireight thereon. Held, 
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i!>, That the infurance was legal 
in the terms of Jt. 

2Jly, That the refufal of the /?ar/^ 
Government to permit the fhip 
to unload her outward Cargo, Wis 
i 1 effed, and within the meaning ot 
the contraAing parties, a refufal to 
allow her to load a cargo at Sf^ P.; 
and confequently that a total lofs 
within the policy was incurred. 

3dly, That the proceeding direAIy 
from St. P to l^Aimlon was not ac^n- 
dicioii precedent to the maflePs right 
to recover from the freighters the 
dead freight of 2500/.; but that he 
was entitled to tlie fame, notwith- 
Handing the intermediate voyage to 
Siockholnit under the circumlUnce'^ ; 
and cofilcquenily that the Ireighti’rs 
were entitled to recover the fame 
from ihe underwriters. Bur, 

4thly, Lhat as the freighters 
would be entiiied to drduA from the 
fum payable to the mailer for dead 
fre'ght the amount of the freight re- 
ceived by him on the cargo from 
Stockholm to London ; though fuch 
intermediate voyage were not ori« 
ginally contemplated by the con- 
traAiiig parties;, but was undertaken 
upon t,ie emergency ; therefore the 
undertakers were entitled to make 
the fame dtduAlon from the total 
lofs llipulated for by the policy in 
the event which had happened; 
evtry contra A of infurance being in 
its nature a c untraA of indemnity. 
Puller V. Staniforih, E, 49 G. 3 231 

GAME. 

See Wi LDFOWL. 

i plea to an aAion of trefpafs, for 
k lling the plaindfF’s dog, cannot 
juHify .the aA, by llatitig chat the 
lord of Che manor was pofiefTed of a 
clofe, and that the defendant as his 
gamekeeper killed the dog when 
running after hares in that ciofe, for 
the preiervacion of the hares; fuch 
plei not even Hating that it was j»r- 
3 A eefary 
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cejfary to kill the dog for the pre- | 4 
fervation of tho hares ; nor dating 
that it was the dog of an unqualified 
perfon. Fere v. Lord Cawdor, M. 

50 G. 3. 5(8 

HIGHWAY. 

1. One who is injured by an obdruc 
tion in a highway, againd which he 
fell, cannot maintain an aflion on 
the cafe for the injury, if it appear 
that he was riding with great vio- 
lence and want of ordinary care, 
without which he might have feen 
and avoided the obdrudion. S///^ 
ttrfitld V. Forrffler, E. 49 G. 3. 60 

2. To an indidment againd the inha- 
bitants of a parifh for non-repair of 
a highway within it, a plea dating 
that the parifh was immemorially 
divided into feven townfhips, the in> 
habitants of which refpedivcly were 
immemorially bound to repair the 
highways within their refpedive 
towndiips ; and that part of the 
highway indided was within tin* , 
townfhipof G, £, &c,, and that the j 
refiduc, Src. was within the townthip | 
of L, £, Ssc,; and that the refpec- j 
live parts ought to be repaired by ‘ 
the inhabitants of the refpedive ' 
townfhips, Sec., is bad ; without fpc j 
cyfylng what part ot the highway lay [ 
within one townfhip, and what pan j 
within the other. The King v.The ] 
Inhabitants of Bridekirk, T. 49 G. 3. ' 

30^ ! 

3. The owners of land fuffering the i 
public to have the free pafTage of a 
dreet in London, though not a tho*^ 
roughfare, for eight years, without 
any impediment, fuch as a bar fhuc 
at times to denote the limited dere- 
lidion of the foil for the purpefe, is 
fudicient for prefuming a general 
derelidion of it to the public : and 
fix years has been held fufficienc. 

The Truftets of the Rugby Charity v. 
Merryweather, MiadUJest Sittingi, 

26th of May 1790, cor. Lord Kenyon 
C*J* 376 


B'lt if the land had been out in 
Icd^e all the time, or even for much 
longer, the acquiefcencc of the te- 
nant would not. It feeins, have bound 
the landlord, without evidence of his 
knowledge lufficient to prefume a 
grant from him. ib. 376 

HUSBAND AND WIFE. 

I. A woman cannot give evidence of 
the non-accefs of her l^ufband to baf- 
tardife her ifTue, though he be dead 
at the time of her examination as a 
witnefs p and therefore an order of 
felfions, Hated by that Court to be 
founded in part upon credence given 
to her tcHimony of that fad, was 
quafhed. The King v. The Inhabi- 
tants of Kea, £. ^9^. 3. 1 32 

A wife cannot, as a feme folc, main- 
tain treTpafs for breaking and enter- 
ing her houfe and feizing goods in 
her pofiefficn, by replying, in an- 
fwer to a plea of coverture, that her 
hufband had four years before de- 
ferted her and gone beyond fca^, 
without leaving her any means of 
fupport, and that he had not iincc 
returned nor been heard of by her ; 
and tnai during all tnc time fhe had 
lived fcparaie fiom him, and had 
traded and coniiaded as a foie tra- 
der and lingle wom.iri, and as fuch 
was lawfully poirefled. Sec.; the de- 
fendant rejoining that the hulband 
was a natur.iI-born fubjed, See, and 
had not abjured the realm, or been 
exiled, or bamllied, or religated 
therefrom. i^oggett v, frier, T, 
49 3 301 

JNCLOSUllE. 

An inclofure made from the waftc la 
or 13 years before, and feen by the 
Heward of the fame lord from tim6 
to time, without obje^ion made, 
may be prefumed by the jury to have 
been made by licence of the lord ; 
and^ ejedlment cannot be brought 
againll the tenant as a trerpaiferi 
* without 



INSURANCE. 


7»5 


without previous notice to throw it 
up, Doe^ Le£€t of Foley ^ v. ff'il/on, E. 
49 C'* 3- 5*^ 

INDICTMENT. 

Hic; HWA Y, 2. NewTrial^i. 

INSOL\ ENT DEBTOR. 

A defendant in cuRody under a writ 
dc excomttiunicaio capiendo, for con- 
tumacy in hot paying a fum for ali~ 
mony^ and alfo for in the cccle- 
fi.'liical court, is not entitled to his 
difeharge as an infolvent debtor un- 
der the Hat. .3^ G. 3. e. 5. 4., 

which extends orly to perfons in cuf- 
tody on fuch writ for non-payment 
ot cojis and e x pence i only, ^he King 
y»iiam/on^ E. 49^.3. 231 

INSURANCE. 

1. A policy of infurance from Brlfiol 

to Monte Kideoy or other port in the 
river Plate, where the fhip, after ar- 
riving off Maldonado at the mouth 
of the Plate, was immediately or- 
dered ofF by the Brit'ijh commander 
there, (the enemy having before got- 
ten pofi’eflion ot every other port in 
the river,) will not cover a lofs 
which happened to the goods infured 
by a peril of the fea alter the ihip’s 
departure from thence in her way to 
Fio faneiro, which was the neareft 
friendly port, and to which ihe was 
under a neceflity of going for water 
and repairs. Parkin v, Tunno, E. 
49 G. 3. 22 

2. Infurance on provifions from Lon- 
don to He'fingherg, the Sounds Co^ 
penbagtHf all or either;^’ which pro- 
viiions were intended for the fupply 
of the Britijh fleet and army then 
engaged in the expedition againfl 
Copenhagen, (of which they were then 
in pofTcflion, but were about to eva- 
cuate it,) and were coiiflgned to 
merchants there, and at Eljtneuri 
held good ; although in confcquence 


of expelled hoflilhles with Denmark, 
an order of the king in council had 
iflued, prohibiting the clearing out 
of any Britifo fhips to 9, Danijb port, 
and a clearance wns in confequence 
taken out for Helfingberg, a Snjuedifj 
and neutral port in the neighbour- 
hood of Denmark ; the adventure be- 
ing legal, and not contravening the 
fpiric of the order of council. Atkin- 
fin V, Abbott, E, 4 .g G, 3. 135 

. A Bntijh fliip infured from Hull to 
St, Peterfiurgh, having failed under 
convoy to the Sound, was afterwards 
flopped in her courfe by a king’s 
fliip in the Baltic, from an apprehen- 
fionof hoHilitics, for eleven days; and 
then proceeded to a point of rendez- 
vous for convoy, where flie waited 
feven days longer, and then failed 
under convoy, till the king’s officer 
received intelligence that a hoflile 
embargo was laid on Britijh (hips at 
St. Peterfiurgh, when he ordered the 
fleet back to the place of rendez- 
vous, from whence the (hip returned 
to Hull', held that this lofs of the 
voyage was not attribotablc to the 
arrejl or detainment of kings ^ SeC, but 
immediately to the fear of the hpf- 
tile embargo in the port of deflina** 
tion, and therefore not within the 
policy ; though if the Ihip had not 
been detained in the (itflinflance by 
the king’s officer, (he would have 
arrived in time at St, Peterfiurgh to 
have delivered her cargo before the 
embargo. Forfier v. Chrijtie, E, 
49 G. 3. ^ 205 

. Freighters chartered a foreign fliip 
to take a cargo from London to St, 
Peterfiurgh, and to load a cargo 
there and in[imediacely return to 
London, paying fo much freight per 
ton ; and it was coven anted chat if po- 
litical or other circumflances (hould 
prevent the (hipping a return cargo, 
or di/charging the outward cargo, the 
Ireighters might detain the ihip 
at St* P. for 40 running days ; and 
, if that time elapfed wiihoui the our- 
3 A 2 Wald 
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wafd cargo being delivered, ard 
conrequrnily without the return car 
go being put on board, the mafter 
Jhould he at liberty to return to Lon- 
don, and the freighters Jhould pay htm 
2joo/. immediately upon the arrival 
the fhip at London. The freight- 
ers then procured a policy of infu 
ranee, whereby the underwriter, 
agreed to pay a total lo/s in cafe " 'v 
Jhtp fwas not allo'wed by the Ruaidr. 
Government to load a cargo at St. P • 
on the chartered’ voyage. In fat} the • 
Ruffian Government, when the fhip j 
arrived at St. P., prefuming that the ' 
outnvard cargo n.vas Briliih, tefufea i 
permiffion to unload her^ '^nd conic i 
quenily (he couM not take in a Ruffian 1 
cargo; on which the mafter, judg- j 
ing for the beft, proceeded imme- j 
diately to Stockholm^ where, after! 
dirpoiing of the outward cargo to ! 
difadvantage, he brought home a | 
S-wediJb cargo to London^ and e:irne(l j 
freight thereon. Held, 

\\}, That the infurance was legal 
in the terms of it. i 

sdly. That the refofal of the Ruffian I 
Government to permit the ftnp to 
onload her outward cargo was, ir 
effect, and within the meaning of the 6, 
COiitradling parties, a refufal to a! 
low her to load a cargo at St. P . ; I 
and confequently that a total loi« | 
within the policy was incurred. j 
3dly, That the proceeding di- \ 
rcttly from St, P, to London was 
not a condition precedent to the 
madet^s right to recover from the 
freighters the dead freight of 2^00/.; 
but that he was entitled to the (amt 
nctwithdanding the intermediate 
voyage to Stockholm, under the cir- 
cumftances; and confrquently that 
the freighters were entitled to reco- 
ver the fame from the underwriters 
But, 

4thly, That as the freighters 
would be entitled to dedu£b from thv 
fum payable to the madrr for dead 
freight the amount of the frtighi 


received by him on the cargo frdm 
Stockholm to London j though fuch 
intermediate voyage were not ori- 
gin illy conremplated by the con- 
ira^bng parties, but was undertaken 
upon the emerg^^ncy ; therefore ihe 
ui derw riters were entitled to make 
the fiijiic dedudion from the total 
lofs ftipulated for by the policy in 
the event which had happened ; 
ev?ry contrad of infurance being in 
its nature a cootrad (ff indemnity. 
Puller V. Stani/onh^ E. G, 

232 

A fhip from Stockholm to Nevo 7 'otk 
was by the courfe of the voyage to 
touch at Eljineur for convoy, and 
to pay the l^ound docs : and the 
owner of flie«-p on b'j.‘rd took in a 
(hort (lock^f provender for them at 
Stockholm, and laid in the reft ac 
Etfine:*r before the Sound dues could 
be paid : held that the voyage net 
being thereby delayed ; though the 
occurrence w.is forefeen and intend- 
ed ; the pobey was not avoided, but 
the undcrwriirrs were liable for a 
fubfequent Ic fs of rhe fhip by the 
perils of the f^^, Cormack v. Glai.L 
/lone, 7 . 49 3. 747 

After a piocbimuion by the king 
in council to and bring into 

port all Daniffi veflels, a hired armed 
ffiip of his mnjefly took and carried 
into Lijhon a Danijh veffVl, a»id fold 
her cargo there towards defraying 
in part the e^pence ol necell’jry re- 
pairs, but without the aurhority of 
a Court of Admiralty; and after- 
wards took in <i cargo on freight for 
England^ and failed on the 3d of 
November from L^Jlon\ on which 
day h'Jlditlet njoere </rr 4 jre^againIl 
Denmark by anodivr pjoclamation 
of the king in council ; after which 
an infurance was made on the (hip 
and freight by order and on account 
of the captors. Held tint a llate.menc 
in a cafe referved, th-u the infurance 
was on account of the captors^ pre- 
cluded the c.:>[i(isieratiafl whether a 

^ount 
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count in the declaration couM he 
fullained, averrinf the intcreft to be 
in the crown, and the infurance to 
be made 0/; account of his myefly : 
and that the captors had no inforable 
intcrell, as they could claim nothing 
of right, but only ex gratia of the 
crown ; the Dane having been feized 
and detained before any declaration of 
^ar againrt Denmatk^ and the cap 
tors having no claim to prze under 
the prize But as tliere was no 

fraud ill the captors in effeding the 
policy, nor any thing illegal in the 
voyage or infurance ; held that the 
afTured were entitled to recover 
back the premium, which had not 
been paid into court. Routh v. 
Thompfon, 7 ". 49 U. 3. 428 

7. Where a party iniured to a certain 

amount, in one policy, goods to be 
tnereaftcr fpecified ; and in the fpc- 
cidcacion afterwards made bv him 
were included feme goods, the ex 
poriation of which was prohibited 
under pain of forfeiting the goods 
themfelves and treble their value, 
and which aUo induced a forfeiture 
of the fh'p ; the policy was held to 
be avoid.'d in toto. Parkin v, Dick, 
M. 50 G, 3. 5C2 

8. A fliip being infured at and from 

Surinatn, and all <^r any of the IVtJl 
India in inds, to London ; a warranty 
10 fail on or befere the ill of Auguft 
is fatished by tne fhip failing from 
Surinam, her laft port of loading, 
before the ift of Auguft and going 
into Tortola on the 4th to feek con- 
voy ; though (he did not fail from 
Tortola, which is one of the H^eji 
/W/rt iflands, diredl iesr London, ti l 
afterwards. IVright v. Shtjfner, M, 
50C. 515 

9. As to i^hat ihall be deemed one en. 
tire and dillin£l voyage, fee Liver- 
pool Dock Duty, 1. 

10. A prize taken by the navy and 
army conjointly is infurable, on ac- 
count of the intereft of the captors, 
lander the llat, 45 G, 3. r. 72. /. 3 , 


which grants the prize fo l?ken to 
the conjoint captors after condemna- 
tion, fubjt'rt only to the apportion- 
ment of the crown as to the refpec- 
live (hares. SitrhngBari, v. Vaughan, 
M. 50 G. 3. 619 

JOINT TENANTS AND TE- 
NANTS IN COMMON. 

Whc»-e one devifes land to five trullees 
to Gil and apply the money to Cer- 
tiin ufes, and afterwards makes the 
fa.Tii penons his executors; they do 
do njt take the land as executors, but 
as dcTiJees in truft and joint tenants. 
And at any race the cafe is not 
helped by the iLt. 21 8. c. 4. fo 

as to pafs the whole eilaie upon pro- 
dudion of a conveyance purporting 
to be executed by the five, but the 
cxe.iuion of which by three oily 
could be proved. But taking it to 
be a conveyance by the three only, it 
would fever the joint tenancy and 
emvey 3 jths of the cflat>i, to be 
held in common with the two re- 
maining pins. Denne, ' L*ffee of 
Boaujer, v. Judges 7 *. 49G. 3, 288 

JUDGE'S ORDER. 

A judge's order, chat upon payment 
of debt and cods by a certain day 
all proceedings Ciould be ftayed," 
only conditional on the defendant. 
Frickar V. Eajiman, T. 49 G. 3- 

319 

JUDGMENT. 

Ba N K au PT, I, Fore iGN Judg- 
ment. Pleading, 8. 

LANDLORD AND TENANT. 
Dis TRESS, I. Waste, I. 

I. An undertenant, whofe good^ were 
tidrained and fold by the original 
landlord for rent due from his im- 
mediate tenant, cannot maintain an 
adlion for money paid to the ufe of 
the latter; for immediately on the 
fale under the didrefs, tne money 
paid by the purchafer veded in the 
3 A ,3 landlord 
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landlord in ratisfaflion of tbe rent, | 
and never was xhemmey of the under- 
tenant, Moore V. Pyrke, E, 49 G. 3. 

5 ® 

2. An inciofure made by a copyholder 
from the lord’s wa He 12 or 13 years 
before, and feen by the (leward of 
the fame lord from time to time, 
without objeflton made, may be pre- 
fumed by the jury to have been 
made by licence of the lord ; and il 
prefumed, ejedment docs not lie 
againft the tenant as a trefpalTer, 
without prevrous notice to throw it 
up. Dae, LfJj'ee af Foky% v. IVilfon^ 
K 49 3* 56 

LEASE. 

A Icafe of lands by deed, fince the new 
ililc, to hold from the feall of 5/. 
Michael^ mud be taken to mean from 
Ne^w Michaelmas^ and cannot be | 
ihewn by e.\trinfic evidence to refer 
to a holding from OU Michaelmas : I 
and a notice to quit at Old Michael'^ \ 
mas, though given half a year be- 
tore Ne<w Michaelmas, is bad. Doe^ 
LeJJee of Spicer^ v. Lea, T, 49 G- 3. 

312 

LICENCE, evidence of^fee Tres. 

PASS, 7. 

LIGHTS. 

Where lights had been put out and 
enjoyed without interruption for 
above 20 years, during the occupa- 
tion of the oppofite premifes by a 
tenant; that will not conclude the 
landlord of fuch oppofite premifes, 
without evidence of his knowlege 
of the fa<JI ; which is the foundation 
of prtfuming a grant againft him ; 
and confcqucnily will not conclude a 
fucceeding tenant, who was iu poL 
feflion under fuch landlord, from 

. building up ag.iind fuch encroaching* 
lights. Daniel v. North ^ T, 49 G. 3. 

37 ^ 


LIMITATION^ STATUTES OF. 

A poiTelTion of crown land com- 
mencing acleail 55 years ago by en- 
croachment on the crown in the time 
of the leflor of the plaintiff’s father, 
maintained by the father till his 
death 19 years ago, and afterwards 
continued for two years by his wi- 
dow, when the defendant obtained 
the poITcilion, would be fuiiicier.t 
evidence for the juryuto prefume a 
grant from the crown to the leflor’s 
father, if the crown were capable of 
making luch a grant, in order to 
fupporc a demile in ejediment from 
the eldell fon and heir of fuch firil 
pofTefTor, againll the defendant, who 
had no apparent tide, and wliofe 
polfeffion was not defended by the 
crown, nor found to be by iicenfu 
from it. 

But it appearing upon a fecond 
trial, that by the flat. 20 Car, 2. r, 3. 
all future grants of land by the 
crown in the forell of Dean^ within 
which the land in qucflion lay, were 
avoided, and confequcntly no pre- 
fumption could be made of a valid 
grant; the leflbr of the plaintiff, 
who can only recover in ejedment 
by the llrength of his own title, was 
held not entitled to recover even 
againll a ffranger, whofc pofleffion, 
adverfe to him, was not defended 
by the crown. And this, nocwich- 
llanding a part of the premifes was 
lirll held by the leflbr’s father 60 
years ago 5 and by the flat. 9 G, 3. 
€• i 5 . the (uit of the crown is barred 
after a continuing adverfe poffclfion 
for 60 years under the original tref- 
pafTer: for from the death of the 
father 19 years ago the poffeflion 
was adverfe to his heir, the IclTor of 
plaintiff, or at leaff the defendant’s 
poiTeffion for the laft 17 years was 
adverfe ; and the ad of Geo. 3. does 
not give a title ip the firil wrongful 
po/reffor and ihofe claiming under 
him, but only bars the remedy of 



LIVERPOOL DOCK DUFY. 

the crown againft them after 6o 
years contiruingj^idverre pofTeffion 
by them. And as it does not repeal 
the Hat. 20 2. r. 3. no prefump- 

tion of a grant to legalize the pof- 
ftflion of the Icffor’s father for the 
firlt 41 years, on which alone the 
leflTor^s claim could be founded, can 
be made againft that Ifatute. And 
the jury, it feems, may prefume that 
the pofl'efTion of the Icfibr’s father ! 
for the fiift 41 years, and that of the 
defendant (adverfe to the heir) for 
the lalf 17 years, were both legally 
holden by the hcenfe of the crown. 
Qoodtitle^ LeJJee of Parker , v. Ba\d^ 
fwin, M, 5 c G, 3. 48 b 

LIVERPOOL DOCK DUTY. 

By the J.iverpool dock a£l< of 8 Ann. 
and i Gto 3, certain tonnage duties 
are payable to the dock company on 
all vciTcls failing ^ivith catgees out 
or in^\.warih, fo as no vefl’e) 
fhall be liable to pay more than once 
/hr tht Jame ^voyage out and home. 
Tni'. is one entire duty impaled upon 
one entire n oya^e out and home, if 
there be either an outward or an in- 
ward cargo in fuch voyage, but 
without making any advance if there 
ihould be both. Thus, a Li'verpool 
ihip carrying a cargo out to the 
Wejl Indieft and returning with ano- 
ther cargo to Linterpooly is only lia* 
ble to pay one duty, namely, the 
duty outwards; and a foreign (hip 
hfinging a cargo to hi^erpooly and 
carrying another cargo oui, is only 
liable to pay the duty inwards. But 
where a (hip was built in another 
port, on account of the owner re- 
fiding at Utverpooly where Ihe was 
regillercd, and failed to the \ 
Indies, without firlt coming to L/- i 
verpool, but brought her return cargo 
there, as to her home ; this waa held 
to be one entire and didinft voyage, 
within the meaning of the afts, for 
^hich Ifjeduty inwards was payable, 
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and did not privilege the (hip from 
payment cf the duty again when 
next (he failed with another cargo 
upon her outward voyage to the 
Weft Indies, though i^ fad fhc had 
only ufeJ the dock .inwards on her 
(irft voyage : for Ac privilege of 
ufing the dock with an outward and 
inward cargo, upon one payment of 
duty, is confined to the fume voyage 
out and heme. Gildart v. Glc.djione, 
in En or, M. G. 3. 6/5 

MANDAMUS. 

^i’.-COROWER, J. 

MARRIAGE. 

All marriage?, whether of legitimate 
cr illegitimate children, are within 
the general provifions of the mar- 
riage aCl 26 C. 2. r. 33 which re- 
qmrc.i all marriages to be by banns 
or licence : and, by three judges, a 
marriage of an illegitimite minor 
had by licence with the conient of 
her mother is void by the 1 ith fec« 
lion ; the words father and mother 
in that frdion meaning legiiimate 
parents: by one judge, it is cafus 
omifl'us in the afl, and the marriage 
good. PritJiUy v. tiughes, £. 49 G. 3. 

T 

MASTER AND SERVANT. 

Damages, ultra the mere lofs of 
fcrvice, having been given agalnll 
the dcfcodant, fjr deuauch’ng and 
getting with child r -’nlo/tid laugh- 
ter and fervant of t'j I lainijfl-, by 
which he loft her fervi(.e, the c..oijrt 
refufed to let afide the 1. .j Tition, 
Jrwd v. Deannan, E, 49G.J, 23 

MISDEMEANOR. 

A fecurity for the fair cxpcnces of the 
profecution, agreed to be given, at 
the recommendation of the Court of 
Quarter Scilions, by a defendant who 
ftood convidfed before them of a 
3 A 4 mifde« 
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NEW TRIAL, 


PARLIAMENT. 


n)irdcfneanor m ill treating his pa- 
lilh apprentice, for which the pariHi 
officers had been bound over by re- 
cognizance to profecute him under 
the flat. 31G. 3. f. 57-i 
giving of which* fecurity was confi- 
dcred by the Court in abatement of 
the period of imprifonmenc to which 
he would otherwife have been fen- 
tenced ; is legal. Beeley v. 

/fA/, jS. 49 G. 3. 46 

MUSIC. 

Sa Copyright. 
NEWSPAPERS. 

EV1DE^^CS, 1. 

NEW STILE. 

A leafe of lands by deed, fir.ce the 
new ftilc, to hold from the leaft of 
St. Michael y mu (I be taken to mean 
from ])J€^ Michaelmas, and cannot 
be (hewn by extrinfic evidence to 
refer to a hold in from Old Mu had- 
mas. Doi, Lejee 0/ ^picer^ v. Lea, 
y. 49G.3. 312 

NEW TRIAL. 

1. All the defendants conviftrd upon 

an indidment for a confpiracy mull 
be prefent in court when a motion 
for a ntw trial is made on behalf of 
any of ihen>. The King v. Teal and 
Othir^, T. 49 G. 3. 307 

2. Where a uitncTs on fuch trial ad- 

uiiited herfelf to have bcenconucded 
with difTcrent men, and the judge 
thought it immaterial t> hear wit* 
relies tendered by the defendant to 
Ihesv her Connexion with other men, 
as leading to the Cime concluiion as 
to heV clurafler of being a common 
woman ; the Court being farisfied 
that thU could have had no influence i 
on the verdidl, refufed a nt^w trisl l 
00 ihiii accou.n. 16 , 3 1 1 I 


NON EST F/^TUM— 

Covenant, 2. 
NUSANCE. 

Bee Action on th? Case, a. 3 
Highway. 

OFFICERS, 

iSrr Sheriff, i* 

• 

ORDER OF COUNCIL 
See In SUBRANGE, 2. 

ORDER OF REMOVAL. 

See Poo r.R EM OVAL. 

OUTSTANDING TERM. 

o^^TeRM OuTSTANDl NG. 

OXFORD. 

Claim of conufance made by the 
vicc-cluncellor of the univerfity, in 
the vacancy of the ofliee of chin- 
cellor by death, on behalf of the uni- 
verfity, allowed in a plea of trcffpifs. 
Williams y. Brickenden, M 50 G. 3. 

54 i 

PARENTS. 

See Marriage, i. 

PARISHIONER. 

See Evidence, 13. 

PARLIAMENT. 

Where an eledlion committee had, 
under the ftar. 28 G. 3. c ^2. re- 
ported 10 the'H^ufe of Commons 
that twn feveral petitions againli the 
return of rhemb?rs to ft-rve in par- 
liament for £q/i Grimflead were fri- 
volous and v&xatious; whcrcuprin the 
then fpealccr, on application of' the 
parties grieved, had referred the 
colL to be taxed on both petitions 
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jointly^ and had firll granted a cer- 
tificate of the aiirounc of fach joint 
taxation, and afterwards another 
amended certificate, referring to the 
former, and apportioning how much 
of the cofts were incurred inuppofiug 
each peticioT) feparately, and how 
much jointly ; held that both thefe 
certificates being invalid, by reafon 
that the ad only authorizes the colls 
to be taxed feparately on each dif 
tiud pctitioi, a new and valid certi- 
h:ite, afeertaining the ieparatc cofi> 
incurred on each peticion might be 
granted by the d'peaker of a new 
parliarpent ; the aif mentioning the 
Jpeaker generally. Strachejt \ 

TkrJey, i". 4^ G. 3. 194 

PATENT. 

Jt. One having obtained a patent for a 
ce.tain manufacturing machine, of 
which he duly inrollecl a fpecifica- 
lion, after wardi obtained anothe* 
patent for certain tmpro iemms in the [ 
fii'id machine, ir. which the grant ol 1 
the former patent was recited; and 
the latter patent contained the ufual 
condition, that it fltould be void, if 
the patentee did not within one 
moiuh inroll a fpecificaiion particu- 
larly defcribi^g and afetriaining the 
nature of the Jaid invention, and in 
what manner the fme -was to he per- 
formed: held that a fpectficaiion 
containing a full defcription of the 
•wbo^e machii^f fo improved, but noi 
dill.nguifhing the new improved 
parts from the old parts or reter- 
ling to the former fpecificaiion, 
otheiwlfe than as the fecood pa- 
tent recited the firll, was a per- 
formance of thatcondaion. Harmar 
V. Phyne, 3. lOl 

Where a patent was granted for a 
new invented lace called Fremh or j 
ground lace, and the fpecificaiion 
went generally to the mixing filk 
and cotton thread upon the fame 
frame; proof that filk and cotton had 
b^en before minted up on the fame 


frame for lace, though not in the 
particular mode pra^lifed by the pa* 
tentee, W'as held to avoid the patent. 

Rex V. Elfe, Sittings at H'eftminfier 
after Michatlmas I7^5, ^or, Builer /. 
Cited. ^ J09 

PAYMENT, 

Goods fold by a broker for a prin- 
cipal not named, upon the terms, as 
fpecified in the ufual bought fold 
not"s, (delivered over to the refpec- 
tivc parties by the broker) of ** pay- 
ment in one month, money,'* may be 
paid for by the buyer to the broker 
within the month ; and that, by a hill 
of exchange aciepted by the buyer 
and difeounted by him within the 
month, though having to run a 
longer time before it was due. But 
where the buyer was alfo indeb:ed 
to the fame broker for another par- 
cel of goods, the property of a dif- 
ferent perfon, and he made a pay- 
ment to the broker, generally, which 
was larger th0i the amount of cither 
demand, but Icfs than the two toge- 
ther ; and afterwards the broker 
(lopped payment; fuch payment to 
the broker ought 10 be equitably ap- 
portioned as beiwcL'n the feveral 
owners of the goods fold, who arc 
only refpedlively entitled to recover 
the difference from the buyer. Fa- 
venc V. Bennett, £. 49 G. 3, 36 

PEDIGREE. 

See Evtidence, 1 1 . 

PENAL ACTION. 

See Sheriff, i. 

PERMIT, 

See Assvmpsit, 3, 

PLEADING. 

Conusance. Sheriff,!. 
Trespass, per tot, 

\, Where the plaintiff bad lands abut* 

I ting on one fide of a public highway, 

called 
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called Shepherd* s Lani% (which is 
prima ficie evidence that the neared 
half of the lane was his foil and free- 
hold,) he may declare generiilly fora 
trefpafs in his clcfe called Shepherd* s 
Lane\ and the defendant mult plead 
foil and freehold in another, in order 
to drive the plainiiif to new aflign 
the trefpafs complained of in the 
part cf the lane which was his ex- 
clufive property, Ste^jensyiM'hiJlkr^ 
JB.49G. 3, 51 

2. Jn debt, by bill, the declaration is 
good, though the fums demanded in 
the feveral counts amount altogcilier 
to more than the fum at £rlt de. 
manded in the queritur\ for that ii 
fi'peifluous and may be reje« 5 '<'d 

V. Hcijjhhtijf E. 49 G. 62 I 

3. In trefpals ijuare claulum lity.it* il i 

tiie defendant plead foil and 1 

ill another, by whole command he j 
juftifies the tjcfpaf ^ fuch coiiin>and j 
may be traverled by the pbintiH'. : 
Chiimb^rs v. Donaldjen^ £. 49 3. 

4. Debt on bond, wrdch was concii^ 

. tiotied to perform an auard ; pica, 

no award ; replication, letting out 
an award ; rejoinder, Hating the 
whole award, (in which were recited 
the bonds of fubmilTion, whereby it 
appeared that the award was rot 
warranted by the fubmilTion *,) and 
then demurring. Held that the re- 
joinder was not inconfiHent with, 
nor a departure from, the plea. 
FiJJ^er V. PimbUy, £. 49 G. 3. 188 

5. To an indiflment againil the inha* 
bitants of a parilh for non-repair of 
a highway within it, a plea Hating 
that the parilh was immemoriaily 
divided into feven townlhips, the in- 
habitants of which refpe^ively were 
immemoriaily bound to repair the 
highways within their refpetlive 
townlhips I and that part of the high- 
way indited was within the townlhip 
of G. P. &c., and that the refidue, 
&c. was within the townlhip of L.B, 

and that the refpe^ivp parts 


ought to be repaired by the inhabi- 
tants of the refpective townildps, 
&c., is bad ; without fpecifying what 
part of the highway lay within one 
townlhip, and what part within the 
other. Kesi v. ^he Inhabitant i of 
Brtdektrky T. 49 G. 3. 304 

6. A plea to an adion againft the mar- 
lhal, for the efcape of a prifoner in 
cuilody for a debt, af^er Hating the 
return of the prifoner into cuHcdy 
after fuch efcape, helorc adion 
brought, SiC, ought to Ihew a deten- 
tion of him by the officer down to 
the commencement ol the tditm, or 
a legal diHharge from that deten- 
tion: and ihertlore, though the plea 
only Hated, that after the return of 

j the prifoner into cuHody, the ciefen- 
^ dant did thereupon then and afttr^ 

I wards keep and detain the laid pri- 
I loucr in his cuilody in execution, 
j &c., under and by viitue of the com- 
: miiment, &c. ; and the replication 

tr.iver(cd that after the priloner’a 
teturn the defendant did hep and de-- 
//'/;ihitn in cuilody in execution, &c., 
in manner and form as lifted in the 
p'ea ; a detention down to thi com-^ 
rr.encement nf the aiiton, or until a le- 
gal difeharge from fuch detention, 
is virtually implied in the plea and 
included in the craverfe ; and there- 
fore the plea is negatived by ihew. 
ing in evidence, that after the pri- 
foncr’s return he again efcaped and 
d?ed out of cuilody. Chambers v, 
Jones ^ T. 49 G 3. 406 

7. To a declaration for fevcral iref- 
palTes on^the plaintiff *s laud, on di- 
vers da^^s, &c. the plea alleged, that 
at the faid feveral days, Sec. the de- 
fendant committed the faid feveral 
trefpalTes by licence of the plaintiff ; 
and the latter replied, that the de- 
fendant of his own wrong, and with-' 
out the xavfe alleged » committed the 
faidfeveral irefpalTes, &c. ; held that 
evidence of a licence which covered 
fomst but not all of the trefpafTea 
pioved, within the period laid in the 

d^dar^tion^ 
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declaration^ did not fullain the jufti- 
fication upon the ilTue taken by the 
replication. Barnes v. Huntt T. 
49 G. 3. 45* 

8. Where a plaintifF in feire facias de- 
manded execution for a certain Aim 
recovered by judgment of Rm for 
damages and coAs^ with a prout pa- 
tit per record um, and alfo a certain 
other fum adjudged to him in the 
Exchequer-chamber for his damages | 
and coils 4)f a writ of error» wi/hou/ 
a prout patet, &c. : held that the de- 1 
mand being divifible, and no objec- | 
tion lying to ihe 4 iin firfl demanded. | 
a dcmurrei to the ^hoU declaration 
was bad. and the plaintiff was enti- 
tled to judgmenit gemrally^ on fuch j 
demurrer; the objc^ion to the lat- 
ter {urn demanded being merely | 
formal, and not available but on | 
fpecial demurrer. Poixdtck v. Lyon, I 
A/. 50G.3. 565 I 

9* Every deed (hould be pleaded ae-i 
cording to its legal effed ; and 
therefore if the plaintiff declare in 
covenant, and fet forth the parti- 
cular covenant in its own abfolute 
terms ; and there be other parts of 
the deed, the legal cfFcft of which is 
to qualify the generality of the part 
declared on; it feems the defendant 
may take advantage of the variance 
on none A fadum. Ho^wellw •Richards, 
M. 50 C. 3. 633 

POOR-REMOVAL. 

I. An order of removal, merely ad- 
judging that the perfon removed was 
•with child and untnarried, without 
drawing the concluAon that (he was 
chargeable^ is bad ; as the flatute 
35 c;. 3. c. 101. which firll gives the 
general rule, that no perfon ihall be 
removed till actually chargeable ; 
and then (/. un- 

married woman with child (hall be 
deemed to be chargeable within the 
intent of the ad, only makes the fad 
of fuch pregnancy prefumptivc or 


primu facie evidence of her charge- 
ability ; which is open to be rebutted 
by evidence of her fubAance or the 
like ; (hewing that (he was not an 
objed of the poor laws, or that (he 
could fecure the paridi againA the 
contingent charge of maintaining 
herfclf and her baAard. The King 
V. The hihahitants of Holm Kaft IVa^^ 
fver ^^arterf in tiolm Cultram. T, 
49 G. 3. 381 

2. An order of removal, executed and 
unnppealed againil, is conclufive as 
to the A'ttlement of the pauper at the 
fme of fuch order, even as between 
third pari(hcs no parties to the for- 
mer order. Ihe Kmg v. The Inka- 
biiants of Corjham, V. 49 G. 3. 3 88 

PORTERAGE. 

See West India Dock, 2. 

POST HORSE DUTY. 

By the poA horfe duty ad of the 
44 G. 3. c.fpB. fchcdule 6, if the 
hiring be by the day, and the dis- 
tance be afeertained ; as where the 
hiring is to go from one certain 
place to another ; the duty is paya- 
ble by the mile: if the dillance be 
not afeertained, it is then payable by 
the day ; and the poA maAer letting 
the horfes, and not accounting for 
the duty accordingly in the Aamp- 
oflice weekly account, is liable to a 
penalty of 10/. Sargeaunt v, JVhite, 
M. 50 G. 3. if3o 

POWER. 

I. One hiving power to appoint lands 
by will amongA children, and hav- 
ing other lands, by his will (not 
referring to the power) gives lega- 
cies to his feveral children; and 
then devifes all thereA, rrfidue, and 
remainder of his lands, &c. and per- 
fon ale Aate, after payment of bis debts, 
legacies, and funeral expences, to his 
cldeA Ion : held that the power was 

not 
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not thereby executed. Doe, Lejfee 
of Htllingt and v. Bird, E. 

49 3 - . . 49 

. One, after dcv'fing certain lands to 
trailees and their heirs, to pay debit 
in aid of the pcrfonal cilait, devifed 
the furplus and all his other lands, 
&c. to his I if, 2d, jd, and other 
fons fucceilivcly for life ; with (uc 
ceflivc remainders to truflets and 
their heirs, to prefeive fubf^qaent 
eftates during the lives of the ft veral 
tenaniB for life ; with fcvcral remain* 
ders, fucceffivcly, to the fir ft and 
other Ions of the bodies of the lelia- 
tor's feveral fons in till male ; with 
like remainders to his daughrer S. 
for life ; to truftees, &c. ; and to her 
firft and other fons fucceftively in 
tail male; with a provifo, that each 
of the teftator’s lui.s, as he came in- 
to poffeflion, might from time to 
time grant or appoint all or any pin 
of the lands whereof he Ihould be I'o 
feifed and poiTsiTed to iru/Ieest on 
iruft by the rents a^ profits to pay 
a jointure to any wife, &c. for tk 
term of each fuch nfjife*s natural lift 
only. There were alio po^vtr^ by 
deed to charge the lands with por 
tions for daughters and younger 
children, and to leafc f jr 2 1 \ cars. 

The elded fon, having monied, 
by deed, reciting the will and power, 
conveyed certain of the lards to' 
trujiees and their hsirs^ on trull by 
the rents and profits to raife and pay 
a jointure to his wife during kr na 
tural life only ; and charged the 
lands with portions fuir younger 
children, if any ; which deed alfo 

’ contained a covenant for quiet en- 
joyment during the wife’s life : 
held tnat by f.»ch d^ed the trndees 
took a Jee, IVykheun v. 

A/. 50G, 3. ' 

PRACTICE. 

I. The rule to declare in replevin may 
he ierved at any day before the lime 
in the rule is expired j and tuc plain- 


tiff murt declare within four days 
after fuch fervice. Eakvardi v. 
Punchy A. 49 G, 3, 1B3 

2 . If a defendant be ferved with a WMt 
by a wrong chrilVun name of 

and do not appear to it, the pldntifF 
cannot file common b.dl lor him in 
hi.s fight name of Eyjued hy the name 
bj //', nor dec’.arc againli him dt bene 
tile in that form : and the proce-^d- 
ifigs were let afide for irreguldrii y, 
after inieiK-'cainry judgement figned 
for want of a pica. Dring v. Ditk 
eft/rn^ K. G. 72 ^ 

3. On a four-day ^le for bail in (circ 

facias to appeaj and plead, in term, 
Sunday, though an intermediate day, 
is not to be leckoned. lEathen v. 
B:aumont, £, 4; G. 3. 271 

But this im)de ol computation does 
not cxiend 10 1 ules for pleading in ar- 
tioi.s in p^enerah Rukrts 
endeoy !\ 1 . 1,0 G. 3. 272 

'riu practice appears to be this: in 
rules to plead in adtions in general, 
a Sunday, or a holiday, reckons as a 
day, except it be the Utt: but in 
rules tor judgment, and in proceed- 
ings in fcire facus againft bail, a 
Sunday, or a hol.day, does not reck- 
on, tni'ugh It be not the lift day. 

4. Rules f;9r changing the venue to be 
drawn uo i/n reading the declara- 
lion. lingula GtnetaliSy T, 49 G. 3, 

• *7'i 

5. An attorney, not having delivered 

any bill to his client befoie sibon 
brought, but having delivered a bill 
if particulars ol his demand under 
a judge's order after action biought, 
ii entitled to recover items of charge 
for money paid for his client's ule, 
having no reference to his bufinefs 
of an attorney ; although other uems 
i^ the bill of particulars might be 
taxable, and within the provifnn of 
the flat. 2 G. 2, c, 23 f. 23., re. 
quiring a bill to be delivered a 
month before the action brought. 
Movjhray, One, v. Fleming, T, 
49 ^'- 3 - 285 

6. Wncie 



PRACTICE. 


PRIZE. 
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6. Where a writ of error is allowed 

before the evpiration of the lime 
permitted to the bail to render their 
principal, the bail are entitled to 
itay the proceedings againfl them 
pending the writ of error, on the I 
term? of undertaking to pay the dr- | 
mages recovered, or to furrender 
the defendant within four days of ! 
the determination of the writ, if dc* j 
termined in favour of the original j 
plaint' fF, sprang v. Monprivait, * 7 . j 
4y G. 316 • 

7. A judge’s order, “ that upon pay* j 
ment of debt an^ colls by a Ci-rtain ! 
day all proceedings (houKi be Hay- 
ed,” is only conditional on the de- ^ 
fend ant. Frukcr v. Eajlman^ 71 j 

49 G. 3. ^ . 319 j 

8. If bail to the fhenfr he put in above, 
and exception lak^n br*fore an af ! 
fignmenc cf the bad bond, they are . 
bound tojurtifv norwiihlUnding fuch 
alfignment. Hill v. jenett 7 '. 49 G. 3 

9. After declaration filed condition- 

ally in a town cftufe until fpecial 
bail (houUl be put in and perfei^ed, 
and notice thereof ferved, the defend- 
ant has only four days for pleading in 
abatement; and if he pot in fpecial 
bail on the 4th day, which are e>cepf- 
cd to on ihr jch, and not j uHified 11 1 
the 9th, he is too hte then to plead 
in abatemenr: and the plaintiff hav 
ing demanded a plea, and none 
Other being pleaded, is eniit'ed to 
fign judgmeri as for want of a plea. 
Binns V. Morgan, 7 . 4 y G. 3 . 411 

10. Affidavit, jntiiled“ In the Kmg’s 

Bench,” upon which the Aiforrey* 
General h4d filed an information ex 
officio againlt the deVndanc, per- 
mirted to be read in aggravation, 
after judgment by default. The King 
V. Morgan^ M* 45 3 * "Fj? 

11. The fheriff having been.fcrved in 
proper time wiih a rule to return the 
writ of left. fi. fa. wh'ch expired on 
the laft day of terra, is attachable at 

‘ the fifing of the Court cn that day 


if no return be made before. And 
the rule for the attachment is regu- 
lar, though he make his return on 
a fubfequent d^y in vacation, before 
be was s^lually ferved wiih the rule ; 
and though immediately after fuck 
fervice he tendered the fum levied, 
deducing his poundage. The King 
V. The Sheriff' of Surry^ M. 50 G. 3. 
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?RE ROG ATlVE-Or^Vr of the King 
in Council as to Matters of Trade. 

See Insurance, 2. 

PRESUMPTION OP TITLE /or 

or againjl the Grovnn^ 

Evi o ENCE, 3. Ejectment, 5. 
— Againji others. See Lights, I . 

PRINCIPAL AND AGENT. 

See Vendor and Vendee, 2. 

PRIVILEGE FROM ARREST. 

See Arrest, i. 

PRIZE. 

f. One who at the time of a prize ta- 
ken by a cuftom boufe cutter bore 
the commillion of mate^ but was 
ading commander on board, under an 
order from ihe coramifiioncrs, com- 
municaced by letter to the coiie^or 
of the port to which the cutter be- 
longed, and by him communicated 
by letter to fuch mate, is entitled to 
the commander s fhare of the prize 
under the king’s warranto! the 26cK 
cf November l 3 o^, referring to hi? 
for.Tier warrant c f the ^.ch ot' fu/f 
1 803 ; which (peaks generally of the 
fhare to be given to Che commander^ 
officer?, and crew, as a reward for 
their jet vice: and this, though the 
former commander, ntihfe commiffton^ 
as fuck^ had before been withdrawn 
and cancelled by order of the com- 
miffigners, on forae fuppofed \nifcon» 
du!L ^vas afterwards reftored, ^nd 

a new 



PRIZE. 


RATE. 
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a new commiffion grantca to him, 
bearing the fame date as his forme, 
commiflion, which was before the 
prize taken. And fuch acting com- 
mander was held to be entitled to 
the fall (hare of commander^ with- 
out deducting the (hare of a deputtd 
marrarr, who at the time of fuch cap- 
ture made was 00 board a£ltng as 
mate by like authority. Ptli v. 
hr, T, 49 G. 3. 414 

z. After a proclamation by the king 
in council, to detain and bring into 
port all Danijh velTels, a hired armed 
Jhip of his majefly took and carried 
into Lijbon a Danijh vcfTel, and fold 
her carj^o there, towards defraying 
in part the cxpence of nccclTary re- 
pairs, but without the authority of a 
Court of Admiralty ; and afterwards 
took in a cargo on freight for Eng^ 
landt and failed on the 3d of Novem^ 
her from Lijbon ; on which day hof 
tilities wre declared againft Denmark 
by another proclamation of the king 
in council ; after which an inforance 
was made on the (hip and freight by 
order and on account of the captors : 
held that a ftatement in a cafe re- 
ferved, that the infurance was on ac- 
lount of the captors, precluded the 
confideration whether a count in the 
declaration could be fudained, aver- 
ring the intered to be in the crown, 
and the infurance to be made 011 ac* 
count of his majefly: and chat the 
captors had no infurable intered, as 
they could claim nothing of right, 
but only ex gratia of the crown ; 
the Dane having been feized and de- 
tained before any declaration of nnar 
again d Denmark, and the captors 
having no claim to prize under the 
prize ads* But as there was no 
fraud in the captors in elFediag the 
policy^ nor any thing illegal in the 
voyage or infurance ; held that the 
aiTured were entitled to recover back 
the premium, which had not been 
paid into court. Routh v. Thompfon, 
r. i^pG. 3. 428 

1 1 


* 3. A pr’ze taken by the navy and army 
conjointly is infurable on account of 
the inured of the captors, under the 
dat- 43 G. 3. 72./3. which grants 

prize fo taken to the conjoint cap« 
tors, after condemnation, fubjed on- 
ly to the apportionment of the crown 
as to the refpedive (hares. Stirling, 
Bart. V. Vaughan t M, 50 G. 3. 619 

PROMISSORY NOTES. 

Bills of Exc^iange. 

PROMOTIONS. 

Mr. PeLkivell and TVIr. Frere called Ser* 
jeants. £. 49 G. 3. 272 

PROPERTY. 

See Devise, 7. 

PROPERTY TAX. 

A didindl covenant in a leafe, whereby 
the tenant bound himfelf to pay the 
property tax, and all other taxes im- 
poied on the premifes, or on the 
landlord in refped thereof, though 
void and illegal by the dat. 46 G. 3. 
f. 65.^^115., will not avoid a fc- 
parate covenant in the leafe (or pay- 
ment of rent clear of all parliament- 
ary taxes, &c. generally ; for fuch 
general words will be underdcod of 

I iuch taxes as the tenant might law- 
fully f^gage to defray. Gajkell v. 
King, E, 49 G. 3. 165 

PUBLIC COMPANIES, htrw JlriBly 
confined to the fpirit and letter of their 
inflitution, Canal Company. 

QUEEN ANNE^S BOUNTY. 

See Augmented Curacy. 

QUO WARRANTO. 

See Corporation. 

RATE— a Town Corporate* 

A high conftable may be appointed, 
and a rate ip the nature of a county 

race 
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SETTLEMENT. 
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rntc lev'icd, for a town corporate 
having an cxclufive commiluon of 
the peace, though not a county of 
itfcIF, by virtue of the flat. 13 G. 2. 
c. iS. ; though no fach officer had 
been appointed nr fuch rate levied 
before ; the corporation having di- 
frayed the cxpenccs out of their own 
funds. And in an aftinn of iiefpafs 
for diftraining goods in fatisfa«‘lion 
<rf fuch rnte, the Court would not 
inquire iiiio the nicetruy of making 
foch a rate, nor as to the applica- 
tion of the corporate funds for the- 
fame purpofe. • Weathtrhtad v. 
Drcwtyi E, G, 3, 168 

RECORD. 

Ste Evidence, 12. 

RECOVERY. 

S£e Condition, i. Uses and 
Trusts Executed, 

RE-EXCHANGE. 

Sfe Bills of Exchange, 5. 

. REMOVAL. 

Poor-Removal. 

REPLEVIN. 

See Practice, i. 

SALE. 

iiee Vendor and Vendee. 

SCIRE FACIAS. 

See Practice, 3. 

An allegation in a declaration, with a 
rout patet, &c. that the pUiniifIs 
y the judgment of the court recovered 
againfl the bail, is not proved by the 
produ^ion of the recognizance of 
bail, and the feire facias roil, which 
iatierconcludedin the common form. 
»— .Therefore it is confidered that the 
platniilTB have their inecuUen there- 


upon againd the bail : for this is an 
award of execution. Or at mod a 
judgment of execution, and not zjudg* 
r/ient to recover, Pbtllipfon V. Mangles^ 
M . 50 G’. 3, 316 

SECURITY. 

A frcirity for the fair expenccS of the 
prnfecuturn, agreed to be given, at 
the rccomn cndaiion of the Court of 
Q^tartcr Sefiions, by a defendant 
who iLod convided before them ot 
a mifdemeanor in ill-treating his 
pariih apprentice, for which the pa- 
riflt ofiicers had been bound over by 
recognizance to profecute him under 
the Hat. 336'. 3. c. 57.; and the 
giving of which fecurity was confi- 
dcTcd by the Court in abatement of 
I the period of imprifonment to which 
I he would otherwife have been fen- 
j tenced; is legal. Bee/ey v. f^ing^ 
field, £, 49 G. 3. 46 

SEDUCTION. 

See Action on the Case, i. 

SEISIN, Evidence of. 

See Fine. 

SETTLF.MKNT— Apprenlieejhip. 

1. A pariih apprentice who was bound 

by her original mailer to another 
mailer by a new indenture of ap- 
prenticethip, without reference to or 
recognition of theoriginal indentore, 
which ilill fubiided in law, does not 
gain a fettlement by ferving her new 
mader, as upon a condru^ive fervice 
of the original mader under the firfl 
indenture; this being only evidence 
of the iird mader’s conient to the 
fervice with the fecond under a new 
and didind contrad of apprentice- 
Ihip. The King v. The Inhabitants 
ofCbriJiowe, E, 49 G. 3. 95 

2. An apprentice who went to lodge 
at his mother’s, in an adjoining pa- 
ri di to that of his mailer, for the 

purpofe 



SHERIFF. 


7a® SETTLEMENT. 

purpofe of getting cared of a dlf* 
order, but who continued to ferve 
his inailrr all the timCf by going ot 
errand.s for him, and a tending when 
wanted, gains a fettlement by fuch 
feririce in the parish where he l<^ged. 
^rhe King v . ne Inhahitanii of Strat- 
ford-nfion*A'X Qnt E- 49 G. 3. 176 

SETTLE MENT-WmW from Pa- 
rents* 

f. A woman cannot give evidence of 
the nor-iccefs of her hufband, to 
ballardiae her iflue; though the huf- 
band be dead at the time of her exa- 
mination as a witnefs: and there 
' fore an order of felTion®, Hated by 
that court to he founded in part upon 
credence given 10 her leflimony of 
that f^£t, was quafhed. The King v. 
The InJjahitanti of Kea% E. 49 G* 3. 

*32 

JS; A fon apprenticed out by his fa her 
to a maHer living under a certificate 
in another pari(h, and not thereby 
acquiring any fettlement of his own, 
but receiving cloaths from his fa- 
ther, and vili.ing him from time to 
time, and returning home co him 
after the expiration of his appren 
. ticeihip, before be was of age ; 
though he went out co fervice again 
in two days, after receiving more ; 
cloaths; is not emancipated from | 
his father's family; and therefore | 
follows a fetcUinent gained by the | 
. father while he was fo ferving as an 
apprentice. The King v. The Inbu^ 
hit ants of Hardnujick^ M, $0 G. 3. 578 

SETTLEMENT~^y taking a Tene* 
menf» 

A perfon renting the tolls and refidtng 
in the turnpike houfe ere^ed by 
' order of the commillioners appointed 
by the ftat. 30 G, 3, c. 67. lor pav- 
lighting, and regulating the 
Oreets of Durham, and for ocher lo- 
cal objefis, cannot gain a fetclemcnt 
in the parifh, by the general turn- 


pike aft I }G. 3. f. 84. / 56. The 
King v. The Inhabitants ofdL,lvet, E- 

49 C. 3. 93 

SHERIFF, 

See Escape. 

I. Dv'bt lies upon the Hat. 44 G. 3. 
f. I5.y.’4. by a common inf >rnitr 
fuing for himfelf and the king, to 
recover a pen-dlcy againH the iheriff 
for the mifeondu^t of his bailiff in 
wilfully fuffering a feaipan co go ac 
large who had been taken out of the 
king's fervice by arreHon civil pre- 
cefs,on which h^was afterwards bai - 
edfinHeadofdclivering himover lothe 
charge of a proper naval officer ; the 
ftatutc which fpeaks oijheriffs, gaol- 
ers, or other ojjicers arrelVmg, appre- 

• bending, or taking in exerutioii fuch 
feamen, or in whefe cuilody they 
may be, and who are made liable 
for their efcape, meaning by 'Mother 
cficers** fuch as may be charged 
with the execution of criminal war- 
ran*s againH fuc'i feamen, or to 
whom .any procefs miy properly be 
diredUd for their arreft, detention, 
ordilcharge; and not the inferior 
officers of the IheriJf, And the (br- 
riff may be charged in fuch adion 

* for njorongfully and nvilfully permit- 

ting the efcipe. Sturmy q, /. v. 
Smith and another Sheriff of ^iiddlejex, 
£.490.3. aj 

2. In cafe againH a judgment-creditor 
for maltcioufly fuing out ana^ias H. fa. 
after a fufficient execution lesi,rd upon 
the plaintiff's goods under the hrll fi. 
fa. : held that the (heriff's returns 
indorfed upon the two writs, (which 
writs had been produced in evidence 
by the plaintiff as part of h’s cafe,) 
wherein the iheriff Hated that he had 
forborne to fell under the hrH# and 
had fold under the fecoiid writ, by 
the requell and with the confenc of 
the now plaintiff, were prtma facte 
evidence of the fai^ls fo returned ; 
credence being due to the ofHcial 
a6!s of the iheriff between third per. 

Ions. 



STATUTES' 




foni. QjftrJv, WoeJgaU, T. 49C. 3. 
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SHIP. 

The lole re^ittered owner of a Ihip 
Iftve orders for materials to be fur- 
nilhed and ivork to be done for the 
repairs of it; bat before all the 
articles were delivered on board* he 
conveyed the VeffeJ, with all its fur- 
idtqre, to another by a bill of fale. 
which was duly regidered. Held 
that the vendee was not liable for 
any of the goods furnilhed before 
the legal title was conveyed to him, 
and regidered ip the manner pre- 
feribed by the regidry a£ts ; what- 
ever- equitable agreement might 
have exided before between him 
and the vendor for the conveyance 
of the whole or a fharc of the Oiip, 
which was unknown to the tradef- 
men : nor was the vendee even lia- 
ble for any of the goods delivered 
on board after the fale to him, by 
virtue of the previous orders of the 
vendor, to whom the credit was 
pcrfonally given: but the vendee 
was held liable for articles which 
were ordered by the captain for the 
ufe of the veflel after the legal title 
was transferred to him. Trrwhilla 
V. A«v#, T. 49G.3. 4J5 

STATUTES. 

Edward f, 

13.^. I. c, 46. Writ of noflanter 349 
Hen. Vlir. 

21. r. 4. Conveyance by execui* 
tors 288 

27. c, 26, Trial of Welch caufes 370 

EblUp and Maty, 

8. Unlawful abdu^ion I 
of female children 9 

Elizabeth* 

13. c. to. Ecclefiadical leafes 343 

1*4. c. IX. / 17. ficclciiadical 
leafes tbid> 

Voi. XL 


CbarJff th 

20. r. 3. Dean fored, Granti 488 
22 8 c 23. r. 25. Game 369 

William and Mary and WilUaik* 
%, J }* I. c. 5. Didrefs 54, 39^ 
7 & 8. c. 22./ 21. Shipregider 438 
8dt9, c. lit Scire facias. Cods 387 


4. f. i 5 . /f. Pleading. Form 5^7 

/ 8. View. Cods 184 
8. r. 19. Copyright. Mufie 244 
22. r. 16. Ufury 43, 61a 

Qiorgt L 

1./. 2. c. 10./ 20. Augmented 
curacy 478 

6. c. 1 6. Woods burnt 349 

XI. r. 4. Corporate Eledion 77 

Charge I L 

2- c. 23./ 23, Attorney's bill 285 

5. t. 30. / 40. Bankrupt 2^4 
f. J6. Augmented Curacy 478 

11. c. 19. / 10. Didrefs 399 

12. c. 29. County Races 17* 

13. c, k8. Condable. Rate. Cor^ 

poratioo 168 

19. f. 32. Bankrupt. Bills of 
exchange 127 

26. e, 33. Marriage adt i 

Gwrgr II L 

9* r. 16. Crown land. Limn 
tacion of time 488 

13. e. 84. / 13. Turnpike. Ad- 
ditional borfes 484 

/ 56. Turnpike gate. 
Settlement 91 

17. r. 26. Annuity aft I34 

e. 42. Bricks 300 

2$. e. ji. Pod horfe duty 530 

26. c. to. Ship regider 438 

28. e. 52* Eleftlon committee. 


e. 42. Bricks 

25. e. 51. Pod horfc duty 

26. c. to. Ship regider 

28. e. 52, Eleftlon committee. 
Coda 

29. e. 66 . / 70. Dealer in to- 
bacco 

30. e. 67 . Durham patiog aft. 
Settlement 

3 s 1*. e 



TRESPASS. 


730 TERM OUTSTANDING. 


32. c. 57. Pariih apprentices. 

Frofecution 46 

Apprentice. SAtlement 97 

33. r. |. Infolvent debtors .231 

34. f. 63 * Shipregifter ' 4^8 

35. e. ibi. Poor removal , 381 

39. r. 69. Weft Ijkdia docks 533 

44. r. 13. Seamen. Efcape af« 

ter civil arreft 23 

f. 9S. Pod horfe duty 530 

45* r. 72.yj3. Naval and milt- 
cary prize 61^9 

46. c. 65. /. 1 15. Prpperty tax 165 


48. r. 98% Pod horfe duty ^30 
TAXES. 

Post Horse Duty. Propbrty 
T AX. 

TENANTS IN COMMON. 


See Joint Tenants. 

A demand of podedton by one tenant 

\ in common, and a refufal by ehe 
other, dating that he claimed the 
nuhoUt is evidence of an a6lual ouder 
of his companion. Doe^ Lejfte •/ 
ilelliu^s and Wife% v. Bird, E* 49 G. 3 . 

49 


TERM OUTSTANDING. 

Where an old mortgage term of 1000 
years, created in 1727, was recog- 
nized in a marriage fettlement by 
the owner of the inheritance in 1 7c r, 
by which a fnm was appropriated to 
its difcharge ; and no further notice 
was taken of it till 1802. when a 
deed, to which the then owner of 
the inheritance and the reprefenta- 
tives of the termors were parties, 
xeciting that the term was dill fub- 
iidiogif conveyed it to others to 
fccure a mortgage; held that it 
could not be prefumed to have been 
iurrendered againd the owner of the 
inheritance, who was intereded in 
upholding it. Doe, Lejfee Gra^ 
bm ^ V. Sc 9 tu Un 50 3. 478 


TITHES. 

Due notices having been |[iveR to 
the parfon of the fetting out the 
thhes of fruit and vegetables in a 
garden ; which were accordingly fct 
out on the days fpeciSed ; and the 
tithes not having been removed at 
the didance of a mont^ afterwards^ 
when they had become rotten ; a 
notice then given by the owner, to 
remove the tithed fruits and vegeta- 
bles within two days, otherwife an 
adion would be commenced againd 
the parfon, is fudicient notice of 
their having been fet out, whereon 
to found an aftion, if they be not 
removed. And due notices having 
been given of fetting out tithes of 
garden vegetables and field barley, 
on certain days between the 1 1 ih 
and 16th of September, a general 
notice on the 17th to the parfon, to 
take away all the tithes if his (the 
plaintiff's) lands within two days, 
IS fufiicient whereon to found the 
likeaftion. Kemp v. Filewood,Q\txk, 
r. 49G. 3. 35® 


TITLE. 

Coven ant, 2. Power, 2. Prc- 
svMPTioN OF Title. 

TOBACCO— /«. 

5*^/ Vendor AND Vendee, k 

TOLLS. 

See Canal Company. 

TRESPASS. 

See Evi DBNCE, 2. 

I. Where the plaintiff had lands abut- 
ting on one fide of a public high, 
way ^ cajled Shepherd* s- Lane, ( which 
is prima facie evidence that the near- 
ed half of the lane was hit foil and 
freehold,) mav declare generally 
for a trefpafiin hit clofeealTcd Shepm 
btrdU^Lane ; and the defendant mud 

plead 



TRESPASS, 


TRIAL. 
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plead foil and freehold in another, 
in order to drive the plaintiff to new 
alTign the trefpafs complained of in 
the part of the lane which was hijrex- 
clufavc property, Stevtus v. WbiflUr. 

£. 49 ^?.?. 5« 

X. In irefpafs quarc claufum fregit, if 
the defendant plead foil and freehold 
in another, by whofe command he 
jullllica the trcfpafsi fuch command 
may be traverfed by the plaintiff. 
Chamhtn^s, Vhnaldfin^ E. 49 G*. 3 
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3. So in trefpafs for breaking and en- 

tering the plaiiujff’s cellar, if the 
defendant plead that the place where, 
&c. is copyhold, and that the Lrd, 
at a coort, &c. granted to the de- 
fendant a meffuage, of which the 
cellar is parcel ; and fo juftifies the 
entry: the plaintiff may reply tha 
the defendant entered of his own 
wrong, and traverfe that the cellar, 
at the time when, &;c. was parcel of 
the cuflomary meffuage ; withoui 
Ihewing a title in himfclf. Cary v. 
Holt, Af, 19G. 2. *70. tt 

4. A feme covert, though deferted b\ 
her hufljand, who had gone abroad, 
traJing as a feme folc, eannot main- 
tain irefpafs for breaking and enter 
ing her dwclling-houfc. Boggett v. 

T. 49 C. 3. 301 

5. Where one, who entered under a 

warrantor dillrefs for rent in arrear, 
continued in poffcffion of the goods 
upon the premifesfor 15 days, dur 
ing the 4 laft of which he was re. 
moving the goods, which were af- 
terwardsfold under the didrefs; held 
that at any rate he was liable in tref- 
pafs quare claufum fregit for conti- 
nuing on the premifes and diilurb- 
ing the plaintiff in the poffeffion of 
his boufe, after the time allowed by 
law. H^inUrhourm v, Morgan, T, 
49 G. 3. 395 

6. Where goods were diftrained in a 
houfe, and the perfon, left in poffef- 
fion during the 5 days till the goods 
were replevied* left them difperfed 


as he found them all over the houfe, 
and went into all parts of it himfelf s 
no objection being made at the time i 
Ld. Mamfeld left it to the jury, in 
an adlion of trefpafs, as evidence of ^ 
the owner’s, content. Wafiiborn v. 
Blacky Wtfiminjler Sittings aj Ur Mich, 
1774. 40 J 

7. To a declaration for fcveral trel- 
paffes on the plaintiff’s landi on di* 
vers days, &c. the plea alleged, 
that at the faid feveral days, &c. the 
defendant committed the faid feveral 
trefpaffes by licence of the pUinttff! 
and the latter replied that the de- 
fendant of his own w rong, and 

out the caufe alleged, committed, the 
faid feveral trefpaffes, &c. : held 
that evidence of a licence which co- 
vered fome, but not all, of the tref- 
paffrs proved, within the period laid 
in the declaration, did not fuilain 
the judiheation upon the iffue taken 
by the replication. Barnes V, Hunt, 
9 ". 49G. 3. 451 

8. A plea to an aflion t f trefpafs, for 
killing the plaintiff's dog, cannot 
judify the afl, by dating that the 
lord of the manor was polTeffed of a 
clofe, and that the defendant, as his 
gamekeeper, killed the dog when 
running after hares in that clofe for 
the prefervation of the hares ; fuch 

I plea not even dating that it was m- 
cej/dry to kill the dog for the prefer- 
vation of the hares s nor dating that 
it was the dog of an unqualided per- 
foii. Fere v. Lord Qav/dor, M, ^QG,g, 
568 

TRIAL. 

Notice having been giveit for the trial 
of a caufe at Monmouth, which erofs 
In Glamorganfhire, as being in fa^ 
the next county dnee the ftat. 
27 H 8. »6, / 4, though Hfr$^ 

ford be the common place of trial ; 
the Court refufed to fgt aCde tha 
verdift ai for a mif-trial, on motions 
the quedion being open on thq re- 
382 cord. 
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73 » USES, EXECUTED- 

. €ord« Amhfoft V. Rtu^ ^*49 O* 3 . 
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TftUST. 

'Sti Caval Company. Uses and 
Trusts executed- 

TURNPIKE ACT. 

Thf general turnpike 1 3 G. 3 . r. 84. 
A 13.^ having given a penalty^ to be 
recovered by information before juf* 
tices of peace, or by Aion, for uHng 
S greater number of horfes than is 
thereby allowed for the draft of 
waggons, &c. on the road ; and the 
"19th feflion having provided, that 
if it appear on oath to the fatisfac- 
tion of any juliice of the peace or 
court of juilice, that the carriage 
could not be drawn with the ordi* 
Dary number of horfes, by reafon of 
deep fnow or ice. then fuch juilice 
of peace or court all pro<tid-» 

ipgs before them refpe^ively ; held 
abac liich application for a Iliy of 
proceedings muft be made to the 
court aboye in which the aflion was 
brought, and ;hat the defence is not 
avaijable at nifi pr^js- RAfinJon v. 
Pa€ 0 €k^ M, JO G. j- ^84 

USES AND TRUSTS EXE- 
CyTED. 

Under a devUe of land to a troftee and 
hit heirs, out of the rents and profits 
to pay an annuity to the tellator’s 
wife, and the overplus to his ne. 
phews; and after his wife *5 death to 
the u/i of his nephews and the fur 
Yivor for theif livcV; remainder to 
^be y/ioi the truRee to pydfe/ve con* 
^fir^nt pfes and cllates; 'duHng 
their lives ; and asfter their d.eceafcs 
jn truft for the heirs male of the bo- 
ciy'^and bodies of the nephew^ ^ and 
in default of fuch iffue, then to the 
of another in fee : Held that the 
Jinutation i>r for the heifs male 
stf the body and f>odies of the ne* 

^ was executed by the itttute, 


and therefore united with ihe prior 
yft executed in them for life ; and 
that a recovery fuflered of the whole 
edate by the furvivor of the nephews, 
after the death of the other nephew 
without illue, and after the death of 
his own tfluf, bound the entail, and 
defeated the fubfequent limitation in 
fee. Dor, Lejfet q/ Ttrry^ v. Collier p 

r. 49G.3. >77 

UoUity. o 

1. A broker agrees with the defend* 
ants to get their bills difcouuced, 

! and that he (half retain out of the 
moncr To raifed the exorbitant bro- 
kerage of 10/. per cent. ; but the 
broker was not to advance the ipo- 
ney himfelf, nor was his name on the 
bilh : held that a bill accepted by 
the defendants, and negotiated by 
(he broker, upon thefe tetms, could 
not be avoided in the hands of an 
innocent indorfee, as for an ufurioua 
conlideration within the (lit. ii Ann. 
c% 16. Dagnall v, tViglejfp E* 49 G, 3. 

2. The defendant being indebted to 
the plaintiffs, his bankers, in nearly 
30^000/., about a 1, 000/. of which 
was fecared by bonds (a'confiderable 
part of which was advanced by them 
when docks were below 50/.} agreed 
with them that they (hould place 
25,000/* to his credit in account i for 
which he was to purchale 50,000/. 
fiock, (then at 51I) in their names, 
and account to them for the divi- 
dends upon fuch (lock as from the 
lalt dividend-day : after which agree- 
ment, the plainiilTs, aQing upon the 
bafts of it, (though the defendant 
never purchjfcd the dock fo agreed 
upon) enitred in their hooks the fum 
of 2C,cco/, to the credit of the de- 
fendant, and continued to honor 
his drafts from time to time $ cre- 
diting him alfo with other fums ac- 
tually pajd by him ; and wlrote off 
the amount of his bonds.to his cre- 
dit| gtid delivered ibem up to him. 

Held 



VARIANCE. 


jHeld that this agreement to repay 
thi rnw credit of 25,000/. by the 
pprcba(e of ilock as at 50/., when in 
it was more at the time of the 
agreemeiit made, though it had been 
lefs when a coniiderable part of the 
money .was a^ually advanced upon 
his genejral credit, was ufarious and 
void : but that nevertheleU the funi 
of 2.5,000/.*, cr/rdited under chat 
agreement by the tlaintifFs to the de- 
fendant in hif hanking account, was 
CO be reclfoned again ll the.n upon 
balancing the account of debtor and 
creditor between them. Boldero and 
4 nefher V. M, 50 G. 3, 612 

variance. 

« An action on the cafe for fetting up 
a certain mark in front of the plain** 
tiIF*s dweliing-houfe, in order to 
defame him as the keeper of a 
bawdy^houfe, is not local in its na- 
ture: and if the dtcUration, a^ter 
defcriblng the houfe as fituate in a 
certain llrcet called A. (Ireet, in the 
parifh of O. A* (there bi ing n6 fu^h 
parilh,) afterwards ftace the nu- 
i'ance to be trecled and placed in the 
parijh uferefaldt ic will be aferibed 
to 'vennet and not to local dcfcrip- 
tion ; and therefore the place is not 
material to be proved as laid, yef- 
feriet v. Duncomhe, A'. 49 G, 3. 226 
. In an action for a malicious pvofe- 
cation, the copy ot the original roll 
or record ol acquittal given in evi- 
dence, ftated the finding of the bill 
tof indiditment again (I the now plain- 
ti/F Iff 21. i?.y the procefs to bring in 
the pany, her appearance, and plea 
of not guilty in Mich, term, and the 
joining of ifTue in (be fame cewrt ; 
and then ic Rated the venire facias 
joratores returnable in Hilary term, 
and thediftringas j^uratores by which 
the fliertff ii commanded to have the 
juiry befere ear fetid lord the king at 
WeftminRer, on Wedotrday neut af- 
lir 15 dajtfrm Eaftcr, hefin the 
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Lord chief yuftice if he (hould come 
before that tme% i. e. nu Tuefday next 
after the end of the. term (Hilary), at 
WeRminRer, &c. in the great hall tf 
pleat there ; and then after giving a 
day in bank to the profecutor and 
defendant, it proceeded — on which 
day, v‘»z. on Wednefday next after 15 
days ^ lie, before our faid lord the king ^ 
at W., came the parties; and the 
Chief juRicc before whom the faid 
jurors came to try, feht here hit 
record (which is the nifi prius rc« 
cord) in the/e *words ; (which are the 
words of the poRea^ndorfed on the 
ni(t prius record ;) viz. afterwards^ 
on the dayt and at the place lafi 'with^ 
in mentioned^ before the Chief Juf* 
tice, &c. and fo it proceeded to fet. 
out the trial, and the verdid of not 
guilty ; (which is the concluRon of 
the pc Rea on the nifi prius record 
font into the court in bank by the 
Chief JuRice:) and then the ori- 
ginal roll proceeded— a// 
the premifes being feen by the court of 
our juid lord the king now here, it is 
confidered and adjudged bj the faid 
court now here, that M. IV* (the now 
plain (iff) do depart here without 
day. Sec -r- 

The form and component parta 
of the original roll, or record of ac- 
quitial, being thus underftood ; it 
follows that the words of the poftea» 
** afterwards, on the dey and at the 
flace lafi within mentioned/^ Rated 
in the mdorfemeot on the oifi prjua 
r^ord, as Tent by the Ld. Chief juf. 
tice into the court in bank» refer to 
the day and place lafl mentioned in the 
diftringas jt{tra(tstts fet forth in that 
record ; namely, to ** 7 tufday neat 
** after the end of the term» 

** lary) at lV(flmisflert ice, in the 
great hal) Of pleas there,’* which 
was the day ^nd place at nifi piiaa 
given ; an4 nqs to the Wedntfeky 
next after 15 days, ice. befetraemr 
** fsdd lord the king at W.,’* which 
was the return day in hank in ibo 
fttbCsquent 
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VARIANCE. 


VENDOR AND VENDEE. 


fubfcquent term, and confequcntly 
nftcf the trial was had ; though the 
Hatement of this return-day inter- 
venes on the roll between the llatc- 
ment of the day and place given to 
the jury in the diftringas, and the 
ilatement of the poflea indorfed on 
the nifi prius record di Tent in by the 
Lord Chief Juftice. 

And as by the roll it appeared thst 
the trial was at nifi prius. and the 
judgment of acquittal in bank ; it 
was therefore held not to prove an 
allegation in the declaration, that 
** the defendant (the now plaintiff) 
e/i VVednefday after 15 days, 
See, in the court of our /aid lord the 
** I'inq, before the king bimjelf at W. 
•* before the Lord Chief fujlice af- 
•• iigned to hold pleas before the 
king himfelf, See , ; W, J, being 
** a^ociated with him. See. ; was in 
** due manner and according to the 
•• due courfe of Uw by a jury of the 
faid county of M, acquitted^ Sec, 
whieh allegation fuppofed the trial 
to have been in hank on the return- 
day there given. Woodford and Mary 
his Wife V. Aftolty^ M, 50 G, 3. 508 
An allegation in a declaration^ with 
a prouc pacer. Sec, that the plaintiffs 
by the judgment of the court rtcoverea 
againlt the bail, is not proved by 
the produAion of the recognizance 
of bail, and the feire facias roll, ; 
which latter concluded in the com- : 
men form.— Therefore it is confi* ! 
dared that the plaintiffs have their 
iaeeution thereupon againll the bail : 
lot this is an award of execution ; or at 
moft a judgment of execution^ and not 
et Judgment to recover » Phillipfon v. 
Manpee, M<, joG. 3. ^l6 

, For variance between the words of^ 
a covenant in a deed as declared on.* 
and. the fiibftance and legal of 
* fueb words as qualified by other co- 
venants in fuch deed ; fit Covb- 

jTAif-r, 2. I 


VENDOR AND VENDEE. 

r. A fa^or felling a parcel of prize 
manufafiurt^d tobacco, configned to 
him from his correfpondenc at 
Guernfiy^ of which a regular entry 
was made on importation, but with- 
out leaving entered himfelf with the 
excife office as a dealer in tobacco, 
nor having any licence as fuch, may 
yrt maintain an aftion againll the 
vendee for the value of the goods 
fold and delivered ; anVi this, though 
the tobacco were fent to the defend- 
ant without a permit, at his defire ; 
there being no fraud upon the re- 
venue'. but at moil a breach of reve- 
nue regulations proteded by penal- 
ties: even if fuch fador could, upon 
this fingle and accidental iniiance, 
be confidered as a dealer in tobacco 
within the meaning of the flat. 
29 Geo, 3. f. /. 70., which re- 
quires every perfon, who fhall dealxn 
tobacco. firE to take out a licence 
under a penalty. Jobnfin v, Hudfin^ 
E. 49 G, 3. 180 

2. Where turpentine in cafles were fold 
by audion at fo much per cwt*. and 
the cafks were to be taken at a cer- 
tain marked quantity, except the 
two lail, out of which the feller was 
to fill op the rell before they were 
delivered to the purchafer ; on which 
account the two lafl cafks were to 
be fold at uncertain quantities ; and 
a depofit was to be paid by the buy- 
ers at the time of the Tale, and the 
remainder within 30 days on the 
goods being delivered: and the buy* 
ers had the option of keeping the 
goods in the warehoufe at the charge 
of the feller for ihofe 30 days, after 
which they were to pay the rent ; 
and the buyers having employed the 
warehoufeman of the feller as their 
agent, he filled^up fome of the cafks 
out of the two lad, but left the bungs 
out in order to enable the cuAom- 
houfe officer to guage them s bot^ 
before he could fill up the red, a fire 
confuined 



VENDOR AND VENDEE. 


WASTE. 


confumed the whole in the ware* 
houfe within the 30 days : held that 
the property pafled to the buyers in 
all the cades which were filled up, 
becaufe nothing further remained 
to be done to them by the feller : 
for h was the bufinefs of the buyers 
to get them guaged, without which 
they could not have been removed ; 
and the a£l of the warehoufeman in 
leaving them unbunged, after falling 
them up, wlych was for the purpoie 
of the guaglng, mufl be taken to 
have been done as agent for the 
buyers, whofe concern the guaging 
was : but the property in the calks 
not filled up remained in the feller, 
at whofe ride they continued. 

V. Minm^ E, y 210 

3. Tneftat. l7(f\ 3. c. 42., which re- 

quires bricks for Tale to be of cer- 
tain dim?nfions, and gives a penalty 
for a breach of that regulation, 
being pa (Tod to protefl the buyer 
agsinll the fraud of the feller; if 
bricks be fold and delivered under 
the flatuuble fize, unknown to the 
buyer, the feller cannot recover the 
value of them, v. Hod/on f T. 

49 C. 3. 300 

4. rhe (ole regiflered owner of a ihip 
gave orders Tor materials to be fur- 
nifhed and work to be done for the 
repairs of it ; but before all the ar- 
ticles were delivered on board he 
conveyed the velTel, with all its fur- 
niture, to another by a bill of fale, 
which was duly regiHered : held 
that the vendee was not liable for 
any of the goods furnilhed before the 
legal title was conveyed to him and 
regiftered in the manner preferibed 
by the regidry afls ; whatever equi- 
table agreement might have cxiJled 
before between Him and the vendor 
for the conveyance of the whole or 
a lhare of the fliipi^ which was un* 
known to the tradefman : nor was 
the vendee even liable for any of the 
goods delivered on board after the 
fide to himi by vinne of the previous 
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orders of the vendor^ to whom the 
credit was peribnatly given: but the 
vendee was held liable Tor artidea 
which were ordered by the captain 
for the ufe of the (hip after the legal 
title was transferred to him. ^ TVw 
belU V. RoWf T. 49 G. 3. 433 

VENUE. 

1 . An aflion on the cafe for fcttln^ irp 
a mark in front of the plaintiff’s 
dwell'iig-houfe, in order to defiame 
him as the keeper of a bawdy-honfe, 
is not local in its nature : and if 
the declaratio. , after dcfcribtng the 
houfe as fituate in a certain ftfeet 
called A. St. tn the parijh tf O, Am 
(there being no fuch parifh) after- 
wards (late the nufance to he ereSed 
and placed tn the parijh aforefaids it 
will be afcrlbed to veuue^ and not to 
local defeription ; and therefore the 
place is not material to be proveii 
as laid, ye^riej v. Duncomhef Bm 
49 G* 3 * 

2. Rule for changing the venue to be 

drawn upon reading the declaration. 
Reg, Gen, T. 49 G. 3. 27 J 

VOYAGE ENTIRE. 

See Liverpool Dock Duty. 

WALES. 

Set Trial, r. 

WASTE. 

Where copyholder for life cut trees, 
though none were applied to the re- 
pair of the premifes till feveral 
months after, and after ejedlmenc 
brought as for a forfeiture, and moft 
of them lUll remained unapplied, 
but parts of the premifes were Rill 
out of repair ; it is a queilion for 
the jury whether they were cut bonl 
fide for the purpofe of repair, and 
were in a courfe of application for 
that purpofe: and there being no 
evidence that they were to be ap- 
]^itd to soy other purpofe, the 
1 Court 



fiS WE5T INDIA DOCK. 

Court refttfed to fet afide o verdi£l 
. for the defendant. Dce^ Leffit of 

WAY* 

5r#HlCH>VAY« 

WEST INDIA DOCK. 

1. The ilat. \o G. 3. r. 69. fi. 157. 

. giving India (hips/ which 

. have difeharged their homeward- 
bound cargoea in the docks of the 
Wffi India Company, ** the ufe of 
the light dock for a time not ex- 
ceeding fix months from the time of 
unloading,*’ on payment of the ton- 
nage duty of 6 u Sd., payable on the 
entrance of foch (hips into the im- 
port dock, does not entitle the 
osmers to (hip dores intended for 
the ufe of fueh (hips as part of their 
outfit, over the wharfs of the light 
dock, without payment of wharf, 
age ond porter ige, as in cafe of 
other goods (hipped by way of mer- 
chandize on the outward bound voy- 
age 1 aliter, as to neceflarles intended 
for the immediate ufe of fuch (hips 
while Inng in the dock during the 
time allowed by the ad. Blackm 
T. M, 50 G. 3* 533 

Z. And the company were held entitled 
to retain fuch porterage as well as 
wharfage, . though the plaintiff had 
eefttfed the afliftance of the compa- 


IVITNESS. 

n,*! fervanu, and had employed'' 
his own, f^»533 

WHARFAGE AND PORTER- 
AGE. 

$iiV/BST India Dock, %i 
WILD-FOWL. 

See Action ok Case, 8, 9* 
WITNESS. 

e 

^rr Evidence* 

1 « A woman cannot give evidence of 
the non-accelfs of her hufband to 
bafiardize her iffue, though he be 
dead at the time of her examination 
as a witnefs : and therefore an order 
of feflion. Hated by that court to be 
founded in part upon credence giveil 
to her teflimony of that fad, was 
quafhed. Tke King v. ^he Inhabit 
tanu of KeHf jE. 49 G* 3. 132 

2. A witnefs admitting herfelf to have 
before fworn falfely upon the parti- 
cular point, but attributing it to the 
perfuafion of the defendant, is not 
an ineompetent witnefs againfi him on 
an indidment for a confpiracy ; but 
the objedion goes ftrongly to her 
credit. The King v. TeaU 49 f?* 5* 

309 

WOODS. 

Su BvtLVivo Woods* 
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